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TITLE  XII. 

OF  ALIENATION   BY  DEED. 


CHAPTER  I. 
OF  DEEDS  GENERALLY  AND  THEIR  PARTS. 


Section  I. 
Of  Deeds  generally. 

A  DEED  is  a  written  or  printed  document  on  parchment,  pt.  in.T.12, 
vellum,  or  paper,  sealed  and  delivered,  to  prove  and  testify  — — ' 

.T  M      t*  At  1*  1  iT».  11.  Deftnition 

the  agreement  of  the  parties  whose  deed  it  i&,  to  the  things  of  a  deed. 
therein  contained  (a).     A  deed  must  be  written  or  printed 
on  parchment,  vellum,  or  paper,  because  there  is  nothing 
else  which  is  at  once  so  durable   and  so  little  liable  to  * 
alteration  (6).     1711. 

Deeds,  when  considered  with  reference  to  the  parties  to  Deeds  are 

either  in- 

them,  are  of  two  kinds :  Indentures  or  deeds  inter  partes,  dentures  or 

*  '  deeda  poU. 

and  Deeds  Poll.     1712. 

An  indenture  or  deed  inter  partes  is  a  deed  containing  Deflnitfon 
mutual  stipulations  by  two  or  more  persons  (c).    Formerly,  ture. 
when  deeds  were  more  concise  than  they  are  at  present,  if  Se^S^^ 
they  were  made  between  two  or  more  parties,  it  was  usual  Anden/^ 
to  write  both  parts  of  which  they  were  composed  on  the  Sdtnting. 
same  skin  of  parchment,  with  some  words  or  letters  of  the 

{a)  4  Cruise  T.  82,  c.  1,  §  16  ;  2  T.  54  ;  Co.  Litt  85  b,  229  a. 
BL  Com.  295  ;  1  Free.  Shep.  T.  50,  (c)  4  CruiBo  T.  82,  a  1,  §  20 ;  2 

51,  54  ;  Co.  Litt.  35  b,  171  b.  BL  Com.  296  ;  Bm-ton,  §  140  ;  Co. 

{b)  2  BL  Com.  297;  1  Pres.  Shep.  Litt  229  a. 
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^aTZi^'  alphabet  written  between  them,  through  which  the  parch- 
ment  was  cut  in  acute  angles^  instar  dentium  (from  which 
they  acquired  the  name  of  indentures  or  deeds  indented), 
in  such  a  manner  as  to  leave  half  the  words  or  letters  on 

Modern  way  one  part  aud  half  on  the  other  (d).    Afterwards,  indenting 

***•  in  an  undulating   line    came    into    use,  without    cutting 

through  any  words  or  letters  at  all  (e).  And  the  practice 
has  long  been  to  cut  in  this  manner  the  first  skin  of  parch- 
ment on  which  a  deed  containing  mutual  stipulations  is 
written  (/).     1713. 

Reason  for       In  its  origiu,  indenting  was  in  all  probability  a  mode  of 

indenting. 

identification,  by  a  comparison  of  the  parts  at  the  point  of 
indenting,  and  thus  a  guard  against  forgery  or  fraudulent 
substitution  (g),     1714. 
Indenting        As  practised  in  modem  times,  however,  it  can  be  of  no 

not  now  ^ 

neoeaaary.  utility.  And  heucc  it  was  enacted  by  the  stat  7  &  8  Vict, 
c.  76,  8. 11,  that  it  should  "not  be  necessary  in  any  case  to 
have  a  deed  indented."  And  though  that  Act  is  repealed 
by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  5  of  the  latter  Act, 
"  a  deed  executed  after  the  1st  of  October,  1845,  purport- 
ing to  be  an  indenture,  shall  have  the  efiect  of  an  inden- 
ture, although  not  actually  indented."     1715. 

J^g*»ai»         In  the  case  of  an  indenture,  there  ought  regularly  to  be 

i"**^  as  many  copies  of  it  as  there  are  parties ;  and  when  the 

several  parts  are  interchangeably  executed  by  the  several 
parties,  that  part  or  copy  which  is  executed  by  the  grantor 
is  usually  called  the  original,  and  the  rest  bx%  counter- 
parts ;  but  all  of  them,  in  law,  make  but  one  entire  deed. 
It  is  usual,  however,  for  all  parties  to  execute  every  part, 
which  renders  them  all  originals  (A).     1716. 

befiniuon        A  dccd  poll  (which  is  so  called  because  not  indented, 

of  a  deed  ir  \  j 


poU. 


(d)  4  Craue  T.  82,  c  1,  §  20.  Co.  litt  229  a,  b,  1. 

(f)  2  BL  Com.  296.    See  also  Co.  {g)  1  Pros.  Shep.  T.  50. 

litt.  229  a,  n.  (1).  {h)  2  BL  Com.  296  ;  4  Cruise  T. 

(/)  4  CroiBe  T.   82,  c.  1,  §  22 ;  82,  c.  1,  §  23 ;  1  Pies.  Shep.  T.  51. 
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but  cut  in  a  straight  line)  is  not  strictly  speaking  an  agree- 1^  ni.T.12, 

Gil.  1,  8.  1 

ment  between  two    persons,  but   a   declaration  of  some 

person  or  persons  respecting  an  agreement  made  by  him  or 
them  with  some  other  person  or  persons  (i).     1717. 

A  deed  tctkes  effect  from  its  execution,  and  not  from  the  J!^^^  ^^t 

'  tirao  a  deed 

date  of  it  (k).     And  in  the  absence  of  special  circumstances  ^^^  ®"®*^ 

Deeds 

creating  an  equity  to  the  contrary,  where  there  are  several  °^^°^  ^^ 
deeds,  they  operate  according  to  the  priority  of  times  of  J^^°'^^^^' 
delivery,  it  being  a  maxim  of  common  law,  Qui  prior  est  *^^  ^^'^''^'^ 
tempore,  potior  est  in  jure  (I),     1718. 

Bad  English  will  not  vitiate  a  deed,  when  it  does  not  Bad 

^  ,  ,  '  English, 

render  the  deed  unintelligible  (in).    1719. 


Section  II. 
The  several  Pa/Hs  of  Deeds  enumerated. 

It  is  not  necessary  to  the  validity  of  a  deed  that  it  be  ^  in.T.12, 

V/H.  1,  B.  lit 

framed  in  any  particular  mode  whatever.    The  only  thing 

absolutely  essential  is,  that  words  be  used  which  are 
sufficient  to  specify  the  agreement  and  bind  the  parties. 
But  there  are  certain  formal  and  technical  parts  in  all 
deeds  prepared  by  professional  draftsmen,  because  these 
have  been  well  considered  and  settled  by  the  wisdom  of 
successive  ages,  as  the  forms  best  calculated  to  express 
the  meaning  and  accomplish  the  objects  of  the  parties  (n). 
1720. 

These  are:  1.  The  Date.  2.  The  Parties.  3.  The  Ee- 
citals.  4.  The  Operative  Part.  5.  The  Parcels.  6.  The 
Habendum.  7.  The  Declaration  of  Uses.  8.  The  Decla- 
ration of  Trusts.  9.  The  Reddendum.  10.  The  Conditions. 
11.  The  Provisoes,  Declai-ations,  or  Special  Stipulations 

(i)  4  Cruise  T.  32,  c.  1,  §  19 ;  Ca  (m)  The  Queen  v.  The  Inhabiianta 

lAtL  229  a.  of  Wooldale,  6  Ad.  &  K  549. 

{k)  2  Sugd  Pow.  863.  (n)  2  BL  Com.  398 ;  Co.  Litt  7  a. 
(/)  4  Croifle  T.  82,  c  20, 

B  2 
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^H^?*B  2^'  appropriate  to  the  particidar  transaction.     12.  The  Cove- 

nants.     13.  The  Testimonium  or  Conclusion  (o).     14.  The 

Seals  and  Signatures.  15.  The  Attestation.  16.  The  Re- 
ceipt for  the  Consideration  indorsed,  if  there  is  any  pecu- 
niary consideration.  The  last  two  are  only  parts  of  the 
deed  in  a  qualified  sense,  as  regularly  occurring  in  the  case 
of  formal  agreements  under  seal,  but  a  deed  is  complete  in 
itself  without  them.  And  even  when  they  occur,  they  are 
not  regarded  as  themselves  under  seal  (p),     1721. 

Some  of  the  parts  above  mentioned  always  occur  in  all 
formal  deeds.  Such  are,  1.  The  Date.  2.  The  Parties. 
3.  The  Operative  Part.  4.  The  Testimonium.  5.  The  Seals 
and  Signatures.     6.  The  Attestation.     1722. 

Recitals  are  also  usually  required  and  inserted  in  inden- 
tures.    1723. 

The  other  parts  are  peculiar  toN^ertain  deeds.     1724. 

The  date,  the  parties,  the  recitals,  the  operative  part,  and 
the  parcels  are  all  included  in  the  term  "  the  premises," 
as  used  in  speaking  of  a  deed  (q).  But  this  word,  when 
used  in  a  deed,  sometimes  refers  to  the  parcels  or  property 
comprised  in  the  deed,  and  at  other  times  it  is  used 
in  reference  to  facts  and  transactions  which  occur  in  a 
former  part  of  the  deed,  as  things  pnemissa  or  preceding  (?*). 
1725. 


Section  IIL 
Of  the  Date. 


Pp.  iiit.12,      Ij^  exprcssiug  the  date  of  a  deed,  that  is,  the  time  of 
"  the  making  thereof,  it  was  the  usual  practice  to  mention 


Mode  of 
dating. 


(o)   2  BL  Com.  298—804.     See  {q)  2  BL  Com.  298 ;  Co.  Litt.  6 

Burton,  §  613.  a ;  Bmi»n,  §  516  ;  1  Prea.  Shep.  T. 

(p)  See  Sugd.  ConciBe  View,  687;  ^2,  74. 

1  Jarm.  &  Byth.  by  Sweet,  90 ;  I  (r)  1  Ppes.  Shep.  T.  74. 
Pres.  Shep.  T.  55. 
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the  year  of  the  reign  of  the  Sovereign  as  well  as  the  year  pt.  in.T.12, 

of  our  Lord,  but  the  modem  practice  is  only  to  mention 

the  year  of  ouf  Lord.     1726. 

The  date  may  be  placed  either  at  the  beginning  or  at  the 
end.  In  deeds  indented,  it  is  now  usually  placed  at  the 
beginnijig,  and  in  deeds  poll  at  the  end  (s).     1727. 

A  deed  is  good,  though  it  mention  no  date,  or  though  it  No  dat6  or 

,  wrong  date. 

have  a  false  date,  i.e.,  a  date  which  is  not  the  date  of  its 
delivery,  or  an  impossible  date,  as  the  30th  of  February ; 
provided  the  real  day  of  its  being  dated  or  delivered  can 
be  proved  (t).  In  such  a  case,  it  will  take  effect  from  the 
time  of  its  delivery  (u).     1728. 

The  date  mentioned  in  the  deed  is  not  conclusive,  even  Date  not 

conclusive. 

against  the  parties,  unless  perhaps  it  be  made  so  by  inrol- 
ment  (x).  But  a  deed  is  presumed  to  have  been  exe- 
cuted at  the  date  expressed  in  it,  unless  the  contrary  be 
shown  (y).     1729. 


Section  IV. 
Of  the  Parties. 

Witli  respect  to  the  parties  to  a  deed,  they  are  either  Pr.  111.T.12, 

OH.   If  o.  4 

active  or  passive.    Those  who  do  the  act  which  is  to  ac- 

Partieaaro 

complish  the  object  of  the  deed  are  the  active  parties :  either  active 
those  in  whose  favour  the  act  is  done  are  the  passive 
parties.  The  former  are  distinguished  by  the  termination 
or  in  their  designations,  the  latter  by  the  terminations  ee. 
Thus,  parties  who  grant,  lease,  or  release,  are  the  active 
parties,  and  are  called  the  grantors,  lessors,  and  releasors  ; 

(t)  4  CndBe  T.  32,  c.  20,  §  2.  Co.  Litt  46  b. 

(0  2  BL  Com.  804.  («)  Burton,  §  625. 

(u)  2  BL  Com.  804  ;  4  Cruise  T.  (y)  Burton,  §  449. 
82,  c.  20,  §  4  ;  1  Pros.  Shep.  T.  66 ; 
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Ft.  in  T.12,  and  those  to  whom  lands  are  granted,  leased,  or  released, 

(^H.   1(  5»"  4. 

are  the  passive  parties,  and  are  called  the  grantees,  lessees, 

or  releasees  (z).    1730. 
Who  must       AH  those  who  have  any  estate,  right,  title,  or  interest 

whatever,  either  at  law  or  in  Equity,  in  that  which  is  the 

subject  matter  of  a  deed,  must  necessarily  be  parties  to  it, 

if  they  are  to  be  bound  by  it  (a).     1731. 
wbon  a  Even  under  the  old  law,  a  person  may  take  an  estate  in 

l)cr.son  nood 

not  be        remainder  by  a  deed  to  which  he  is  not  a  party,  and  when 

named  as  a  ''  r        j  r 

^Z^^"^  the  person  to  whom  the  remainder  is  limited  enters  on  the 
land,  he  then  becomes  bound  to  perform  the  conditions 
contained  in  the  deed  (6).  A  power  of  attorney  may  also 
be  given  by  indenture  to  a  person  who  is  not  named  as  a 
party  (c).  And,  even  under  the  old  law,  if  no  person  is 
named  in  the  premises,  one  who  is  named  for  the  first  time 
in  the  habendum  may  take  an  immediate  estate ;  but  if 
any  other  person  was  named  in  the  premises  as  grantee,  no 
new  grantee  could  be  added  in  the  habendum  in  an  inden- 
ture, unless  in  correction  of  an  evident  clerical  mistake,  or 
except  by  way  of  remainder  or  by  way  of  use  {d).  1732. 
But  by  the  stat.  7  &  8  Vict.  c.  76,  s.  11,  it  was  enacted, 
"  that  any  person,  not  being  a  party  to  any  deed,  may  take 
an  immediate  benefit  under  it  in  the  same  manner  as  he 
might  under  a  deed  poU."  And  although  that  statute  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  5  of  the 
latter  Act,  it  is  enacted  that  "under  an  indenture,  exe- 
cuted after  the  first  day  of  October,  1845,  an  immediate 
estate  or  interest,  in  any  tenements  or  hereditaments,  and 
the  benefit  of  a  condition  or  covenant  respecting  any  tene- 
ments  or   hereditaments,  may    be   taken,  although   the 


(:)  See4Crui8eT.  32,  c  20,  §  7.  (d)  9  Jama,  ft  Byth.  by  Sweet,  87  ; 

(a)  4Craise  T.  32,  c.  2,  §  a  4  Cruise T.  32,  c.  2,  §  8  ;  andc.  20, 

(6)  i  Cruise  T.  82,  c.  2,  §  8  ;  Co.  §  %1,  69,  71 ;  Burton,  §  442  ;  1  Pres. 

Litt.  231  a ;  Burton,  §  442.  Shep.  T.  76. 
(c)  Burton,  §  442,  n. 
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taker  thereof  be  not  named  a  party  to  the  same  inden-Pr.nLT.12, 

VrfH.  If  S.  4> 

tuie."     1733.  

With  respect  to  the  arrangement  of  the  parties,  the  ^^^^^ 
active  parties  should  be  named  before  the  passive  parties ;  i»rti«>- 
the  legal  owner  before  the  equitable  owner ;  the  freeholder 
before  the  termor;  those  who  have  estates  before  those 
who  have  mere  rights ;  the  vendor  after  all  the  other  active 
parties;  the  purchaser  before  the  parties  on  his  behalf. 
For  the  sake  of  perspicuity,  if  the  same  persons  are  made 
parties  in  different  characters  (6.g.,  both  as  beneficial  owners 
and  as  trustees),  they  should  be  named  as  parties  of  as 
many  different  parts  as  they  susteiin  different  characters ; 
and  the  same  rule  is  to  be  observed  if  any  of  the  parties 
are  to  take  estates  or  to  receive  benefits  under  different 
characters  or  in  different  modes  (e).  But  the  rule  of  law 
does  not  require  this  or  any  other  arrangement  of  the 
parties  (/).     1784. 

The  parties  to  a  deed  ought  to  be  described  by  their  ne^pUon 
proper  Christian  and  surnames,  their  rank,  profession,  and  i«rti«»- 
place  of  residence.  But  if  the  description,  however  imper- 
fect, is  sufficient  to  distinguish  the  person  described  from 
all  others,  it  will  be  good.  Nihil  facit  error  nominis  cum 
de  corpore  constat  (g).  And  where  a  party  to  a  deed  is 
named  by  different  Christian  names  in  different  parts  of 
the  deed,  parol  evidence  is  admissible  to  show  by  whom 
the  deed  was  executed  (A).     1735. 

K  several  join  in  a  deed,  and  some  are  able  to  make  when  wm 

*  ^  are  capit*^'" 

such  a  deed,  and  some  are  not  able,  the  deed  is  deemed  J^  ^ 
to  be  the  deed  of  the  former  alone  (i).    If  there  are  two 
grantees,  and  one  of  them  only  is  capable,  the  person  who 
is  capable  will  take  the  whole  exclusively,  if  they  were  to 

(e)  Martin's  Gonyeyancer^B  Ba-  Bmton,  §  529. 

dial  Book,  25  ;  9  Jann.  &  Byth.  by  (h)  The  Queen  v.  T^  InhahitanU 

Sweet,  204.  of  WoolddUy  6  Ad.  ^  E.  549. 

(/)  2  Prea  Conveyancing,  419.  (t)  1  Pres.  Shep.   T.   81—2  ;    4 

iff)  4  Cruise  T.  82,  c.  20,  §  10  ;  Cruise  T.  32,  c.  20,  §  8. 


are  capiiblo 
ere 
not. 


662  OF  THE  PAMIKS. 

pr.  III.T.12,  be  joint  tenants,  because  joint  tenants  take  per  mie  et  per 

^   tout ;  but  only  an  aliquot  part,  if  they  were  to  be  tenants 

in  common,  because  tenants  in  common  take  per  mie  only. 
But  in  a  gift  to  persons,  as  a  class,  as  tenants  in  common, 
those  who  are  capable  will  take  the  entirety  (A).  1736. 
Who  may  be  All  pcrsous  that  may  be  grantors  may  be  grantees.  And 
grantees,  some  who  cauuot  grant  or  give,  may  yet  take  or  receive  (Z). 
1737. 

A  person  born  deaf  and  dumb  is  not  thereby  incapaci- 
tated to  execute  a  deed  or  will,  if  he  has  sufficient  under- 
standing to  give  evidence  of  his  assent,  either  by  his  own 
signs,  or  by  signs  with  the  assistance  of  an  interpreter. 
And  he  might  have  acknowledged  a  fine  or  sufiTered  a 
recovery  (m).  But  persons  who  are  bom  blind  as  well  as 
deaf  and  dumb,  as  they  have  always  wanted  the  common 
inlets  of  understanding,  are  incapable  of  contracting  or 
making  a  gift,  lease,  grant,  or  will  (/i).     1738. 

If  a  gift  or  grant  of  goods  is  made  to  the  churchwardens 
or  to  the  parishioners  of  Dale,  by  those  words,  it  seems 
this  gift  is  good,  and  the  churchwardens  will  take  to  the 
use  of  the  parish  (o).  But  in  general  if  a  grant  of  land  is 
made  to  the  churchwardens  or  to  the  parishioners  or  to  the 
inhabitants  of  Dale,  or  if  a  grant  is  made  to  the  commoners 
of  such  a  waste,  or  to  the  lord  and  his  tenants,  these  are 
not  good  grants  :  for,  although  these  persons  are  capable, 
yet  they  are  not  capable  by  these  names  (p).  1739. 
Acting  by        Whcu  a  persou  has  authority  as  attorney  to  do  any  act, 

attorney.  .  -i       •      •        i 

as  to  enter  into  an  agreement,  he  must  do  it  in  the  name 
of  the  person  who  gives  the  authority,  and  not  in  his 
own  name,  or  ajs  his  own  act  (g).     And   if  an  attorney 

(it)  1  Pres.  Shep.  T.   71,  81—2,  23  ;  Co.  Litt  8  a. 

287.  (o)  2  Pres.  Shep.  T.  237. 

{I)  2  Pres.  Shep.  T.  235.  {p)  1  Pres.   Shep.   T.   237  ;    see 

(/»)  3  Jarm.  k  Byth.  by  Sweet,  infra,  Part  IV.  T.  1,  c.  8. 

22.  {q)  1   Jarm.  &  Byth.  by  Sweet, 

(n)  3  Jarm.  &  Byth.  by  Sweet,  428. 
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covenants  in  his  own  name,   for  himself,  his  heirs,  &c.,  ^-  i"t ^. 
it  will  be  his  personal  covenant,  although  he  be  described 
in  the  instrument  as  covenanting  for  and  on  the  part  of  his 
principal  (r).     1740. 


Section  V. 

Of  the  Recitals, 

Recitals  are  statements  made  in  a  deed,  with  the  view  of  Pt.  iii.T.12, 

cii.  1, 8. 5. 

showing  what  are  the  interests  of  the  parties,  the  characters — 

°  ^  '  Nature  and 

in  which  they  are  made  parties,  and  the  objects  to  hej^^ 
effected.  In  the  case  of  title  deeds,  recitals  are  also  in- 
serted for  the  purpose  of  rendering  the  deed  a  constituent 
part  of  the  evidences  of  ownership,  by  stating  the  facts  on 
wjiich  its  own  validity  depends,  and  referring  to  preceding 
deeds  which  afford  information  respecting  the  title,  and 
narrating  all  such  circumstances  as  have  taken  pleice  since 
the  execution  of  the  last  instrument,  so  as  to  furnish,  on 
the  documents  themselves,  a  continuous  history  and  ex- 
planation of  the  title  (a).     1741. 

The  recitals  of  a  deed  are  a  key  to  its  true  construction,  5SP*,*''* 

•'  '  rodtal  on 

where  it  is  expressed  in  language  that  admits  of  doubt  (t).  g^rtSin. 
And  hence,  where  there  is  a  particular  recital  in  a  deed, 
and  general  words  of  release  or  conveyance  are  afterwards 
inserted,  the  generality  of  the  words  wiU  be  qualified  by 
the  recital  (u).     1742. 


(r)  1  Jarm.  &  Byth,  by  Sweet» 
428  ;  4  Id.  256—7. 

{$)  See  Martinis  Conveyancer's 
Bedtal  Book,  Introduction,  and 
Appendix ;  9  Jarm.  &  Byth.  by 
Sweet,  245  ;  4  Cruise  T.  82,  c.  20,  § 
22. 

{t)  Bailey  v.  Lloyd,  5  Buss.  830  ; 
Mather  v.  Fraeer,  2  K  &  J.  586  ; 


Childers  v.  Eardley,  28  Bearv.  648  ; 
Owyn  v.  Neath  Canal  Co.,  L.  B.  8  Ex. 
209. 

{u)  4  Cruise  T.  82,  c.  19,  §  15 ; 
Burton,  §  580  ;  9  Jaim.  &  Byth.  by 
Sweet,  817;  Boyes  v.  Bluck,  18 
Com.  B.  652 ;  Rooke  v.  Lord  Ken- 
evngUm,  2  K.  &  J.  758,  768—771  ; 
Jenner  v.  Jenner,  L.  K.  1  Eq.  361. 
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Pr.  iii.T.ia.      Recitals  are  never  evidence  as  against  persons  who  are 
--- —  not  parties  to  the  deed  ix).     1743. 

Xot  ovl-  ^  ^ 

^Srt  Where  a  circumstance  is  recited  as  a  fact  which  proves 

utrangoni  ^  y^  falsc,  though  the  intention  of  the  parties  may  be 
rodtaL  foundcd  on  the  mistake,  the  conveyance  stands  good  at 
law  (3/).  But  in  some  cases  the  mistake  may  be  rectified 
in  Equity  (z).  A  mis-recital  of  a  former  grant  will  not  in- 
validate a  deed ;  neither  will  a  mis-recital  of  the  estate  of 
the  grantor  in  the  land,  or  of  the  date  of  the  deed  by  which 
he  acquired  the  land,  render  the  deed  invalid  (a).  An  ex- 
ception or  qualification  occurs,  however,  in  the  case  of  an 
assignment  of  the  parcels  comprised  in  a  recited  lease, 
where  the  lease  is  recited  as  bearing  date  "  on"  a  certain 
day  (and  not  "  on  or  about"  a  certain  day),  and  the  date  is 
mis-recited;  for  in  such  a  case,  although  in  Equity  the 
mistake  might  be  corrected,  in  certain  cases  at  least,  yet  at 
law  there  would  be  no  valid  assignment,  because,  there 
being  no  such  lease  in  existence,  it  would  be  an  assign- 
ment of  that  which  did  not  exist  (6).     1744. 

A  person  cannot  be  required  to  execute  a  deed  con- 
taining incorrect  recitals  (c).  1745. 
omiBjion  of  j^  mortgagee  cannot  refuse  to  execute  a  deed  of  recon- 
veyance, on  the  ground  that  it  contains  no  recitals,  if 
all  persons  interested  in  the  pwperty  concur  in  it  (d). 
1746. 


{x)  1  Jarm.  &  Bjth.  by  Sweet,  (b)  See    2    Jarm.    &    Byih.   by 

121.  Sweet,  288— 9. 

(y)  Burton,  §  638.  (c)  Eariley  v.  Bwion,  L.  R.  8  Cb. 

(z)  Brooke  v.  HaytMty  L.  R  6  Eq.  Ap.  365.                                                   I 

25.  {d)  Hartley  v.  Burton^  L.  R.  8  Ch. 

(a)  4  Cruise  T.  32,  c  20,  §  23.  Ap.  365.                                                    i 
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Section  VL 
Of  the  Operative  Part, 

After  the  recitals,  if  any,  or  after  the  commencement,  if  p^.  in  T.12, 

there  are  no  recitals,  comes  the  witnessing  or  operative 

part.  It  is  called  the  witnessing  part,  because  it  begins, 
in  case  there  are  no  recitals,  with  the  word  "  witnesseth," 
or,  if  there  are  recitals,  with  the  words,  "  Now  this  inden- 
ture witnesseth,"  or,  in  the  case  of  a  deed  poll,  with  the 
words,  "Now  know  ye,  and  these  presents  witness,"  or 
"Now  these  presents  witness."  It  is  also  called  the 
operative  part,  because  it  states  what  is  done  or  intended 
to  be  done  by  the  deed,  and  for  what  consideration,  by 
whom,  and  to  or  in  favour  of  whom ;  and,  if  the  conside- 
ration is  a  pecuniary  one,  the  payment  of  it  is  mentioned 
in  this  part.     1747. 

Until  of  late  years  it  was  the  practice  to  use  operative 
words  of  the  past  tense,  as  well  as  of  the  present :  as  "  Hath 
granted,  and  Doth  grant"  But  the  past  tense  is  now 
usually  omitted.  The  practice  of  using  it  originated  with 
charters  of  feoffment,  which,  before  the  Statute  of  Frauds, 
were  a  mere  record  of  the  livery  by  which  the  estate  had 
passed*  Its  adoption  in  other  cases  was  generally  inaccu- 
rate as  well  as  useless  (e).     1748. 


Section  VII. 

« 

Of  tJie  Parcels  or  Subject. 
I.  The  Parcels  or  Subject  generalhf. 

The  civil  division  of  the  kingdom  was  originally  into  pt.  111.T.12, 

Ch.  1  8.  7 

counties/ hundreds,  and  vills,  tithmgs,  or  townships;  for  '-^-^ 

parishes  were  divisions  only  in  reference  to  ecclesiastical  divwonfl. 

{e)  See  4  Jann.  &  Byth.  by  Sweet,      688 ;  Watk.  Conv.  3rd  ed.  by  Piest 
38;  9  Jann.  &  Byth.  by  Sweet,      169. 
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pt.  III.T.12.  affairs,  of  which  the  common  law  took  no  notice.     But  in 

Ca.  1,  s.  7. 

process  of  time  parishes  became  divisions  in  reference  to 

civil  matters  (/),  and  it  is  now  the  constant. practice  to 
describe  property  as  situate  in  a  certain  parish  and  county. 
1749. 

oidgonorai      Old  general  or  vague  descriptions,  particularly  those  of 

tiwS?^  copyholds,  will,  in  most  cases,  pass  the  lands  which  have 
regularly  been  held  under  them  {g).     1750. 

stating  the  Where  land  has  been  described  in  preceding  deeds  as  of 
a  certain  estimated  quantity,  that  estimated  quantity  should 
be  stated  for  the  purpose  of  identifying  the  land  with  the 
land  which  is  the  subject  of  those  deeds :  but  when  the 
estimated  quantity  and  the  actual  quantity  differ,  the  latter 
should  also  be  stated  Qi),     1751. 

^'^^y.  .      Where  a  deed  would  work  a  forfeiture  of  property,  if  it 

not  included  x-      r        j ' 

woS?  work  were  held  to  include  that  property  under  its  general  terms, 
a  forfeiture.  ^^^^^  ^hc  Court  will  uot  imputc  to  the  parties  an  intention 

to  pass  such  property  (»).     1752. 
General  In  convcyanccs,  after  describing  the  thing  conveyed,  it  is 

words  and  <=»  o  ,/ 

•I*^ uabto*  usual  to  add  the  general  words,  as  they  are  termed,  that  is, 
^ibM;  *^  enumeration  of  the  incidents,  accessories,  and  appurte- 
SS^dSedf  nances  thereto.  Formerly,  at  least,  it  was  also  the  general 
practice  to  add,  "  all  the  reversion  and  reversions,  remain- 
der and  remainders,"  &c.  But  this  clause  is  unnecessary, 
and  where  there  is  no  particular  estate  it  is  obviously  in- 
applicable ;  and  therefore  by  many  practitioners  it  is  al^vays 
omitted  (i).  After  this  clause,  where  inserted,  or  after  the 
general  words,  where  the  reversion  clause  is  omitted,  follow 
the  words  "  all  the  estate,  right,  title,"  &c.,  and  sometimes 
"all  deeds,  papers,  and  writings"  (Z).     1753. 

(/)  4  Cruise  T.  32,  c.  20,  §  82.  (t)  Re  Wale^B  TruMU,'%  Drewiy, 

{(/)  Sugd.    Concise    View,    281  ;  165. 

Waierparh  v.  Penndl,  7  H.  L.  Cas.  (k)  9  Jarm.  &  Byth.  by  Sweety  7S, 

650,  680,  684.  436. 

{h)  6  Jarm.  &  Byth.  by  Sweet,  (Z)  As  to  which,  see  9  Jarm.  & 

1 9,  Byth.  by  Sweet,  88. 
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When  anything  is  granted,  all  the  means  to  attain  it,  and  pt.  111.T.12, 
all  its  fruits  and  efifects,  incidents,  and  accessories  are  also 

Means  to 

granted,  and  will  pass  inclusively,  by  force  of  the  grant  of  aj^^^ruse 
the  thing  itself,  without  the  word  appurtenances  or  any  gjjf^^j'^^ 
similar  words.     Cuicunque  aliquid  conceditur,  conceditur  aialSSl 
etiam  et  id  sine  quo  res  ipsa  non  esse  potuit  (m).   Thus,  by 
a  demise  of  land,  a  right  of  way  appurtenant  to  it  will  pass 
to  the  lessee,  without  being  mentioned  (n) ;  and  by  the 
grant  of  a  piece  of  ground,  is  granted  a  way  to  it,  i.e.,  all 
usual  ways ;  and  if  there  is  no  usual  way,  then  a  way  of 
necessity  will  pass.     By  the  grant  of  trees,  is  granted  the 
power  to  cut  them  down,  and  take  them  away,  unless  the 
right  of  cutting  is  restrained,  so  as  to  preserve  them  for 
ornament  or  for  other  purposes.    By  the  grant  of  mines,  is 
gittnted  the  power  to  dig  them ;  and  by  the  grant  of  fish  in 
a  pond,  is  granted  power  to  come  upon  the  banks  and  fish 
for  them  {0).    By  the  grant  of  arable  land,  the  common 
appendant  thereunto  will  pass.     And  so  by  the  grant  of  a 
house,  the  estovers  appendant  thereto  will  pass  (p).    And 
it  has  been  held,  that  a  garden  usually  occupied  vdth  a 
house  will  pass  by  a  conveyance  of  the  house  "  with  the 
appurtenances  thereunto  belonging,"  though  in  the  condi- 
tions of  sale  it  was  expressly  excepted  (q).    That  which  is 
parcel  or  of  the  essence  of  a  thing,  and  is  still  belonging  to 
the  same,  passes  by  the  grant  of  the  tiling  itself,  although 
at  the  time  of  the  grant  it  be  actually  severed  from  it  (r). 
Those  things  that  are  inseparably  incident  to  others  are  not 
grantable  without  the  things  to  which  they  are  so  incident. 


(m)  1  Free.  Shep.  T.  89  ;  4  Cruise  Pidford,  84  Beav.   576,  where  it 

T.  32,  c.  20,  §  30.  was  held  that  land  cannot  be  appur- 

(n)  SkuU  V.  Oknister,  16  C.  B.  (N.  tenant  to  land  ;    and  that  "  appur- 

S.)  81,  91.  tenanoes"  only  inclade  incorporeal 

(0)  1  Pres.  Shep.  T.  89.  hereditaments,   such    as   rights   of 

(p)  1  Pres.  Shep.  T.  89.  way,  &c.,  and  not  additional  land. 

(5)  Doe  d.  Norton  v.  WehaUr,  12  (r)  1  Pres.  Shep.  T.  90. 
Ad.  &  E.  442.    But  see  Lister  v. 
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III.T.12,  And  therefore  common  appendant  to  land  is  not  grantable 

without  the  land  itself ;  and  common  of  estovers  appendant 

to  a  house  is  not  grantable  without  the  house  itself;  nor  is 
common  appurtenant  which  is  measured  by  levancy  and 
couchancy  or  any  other  terms  applicable  to  the  farm.  But 
common  appurtenant  for  a  certain  number  of  sheep,  &c.,  is 
severable  (s).  1754. 
Sl^ilbj^t"  "^  grant  is  void  for  imcertainty,  if  the  subject  matter  of 
matter.  j^  jg  neither  certain  in  the  first  instance,  nor  can  be  ren- 
dered  certain.  Certainty  in  the  first  instance  is  not  neces- 
sary ;  for  the  maxim  is  "  Id  certum  est,  quod  certum  reddi 
potest."  Hence  a  grant  of  so  many  trees  as  may  be  rea- 
sonably spared  is  void.  But  a  grant  of  so  many  trees  as  A. 
shall  think  fit  is  good ;  for  it  may  be  rendered  certain  by 
his  determination  (f).  So  if  a  grant  is  made  of  several 
diiferent  things  in  the  disjunctive,  this  grant  may  be  made 
certain  and  complete  by  the  election  of  the  grantee,  or  by 
the  act  of  the  grantor  in  performing  the  grant  (u).  So  if  a 
person  having  the  reversion  of  four  acres  of  land  grant  the 
reversion  of  two  acres,  this  is  a  good  grant,  to  be  rendered 
certain  and  complete  by  election.  But  election  must  be 
made  in  the  lifetime  of  the  grantor  and  of  the  grantee  (x), 
1755. 
^neoufl  Where  the  words  of  original  designation,  or  the  first  and 
principal  words  of  description,  are  erroneous,  the  thing 
wrongly  designated  will  not  pass  (y).  But  where  land  is 
generally  but  erroneously  reputed  to  be  in  a  particular 
parish,  and  forms  a  part  of  a  farm  which  is  in  that  parish, 
it  will  pass  under  a  devise  of  all  the  testator's  lands  in  that 
parish  (z).  With  respect  to  words  of  description  super- 
added to  words  of  original  designation,  they  may  either  be 

(«)  2  Pres.  Shep.  T.  240.  (y)  Burton,  §  562  ;   4  Cruiae  T. 

(t)  2  Pres.  Shep.  T.  260.  82,  c.  20,  §  59. 

(t*)  2  Pres.  Shep.  T.  251.  {z)  Anstee  v.  NdfM,  1  Hurlst.  & 

{x)  2  Fres,  Shep.  T.  250.  Norm.  235. 
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words  of  qualification  or  words  of  demonstration  (a).    And  ^'  ni.T.12, 

A  ^    ^  Ch.  1, 8.  7. 

where  the  superadded  words  are  completely  incorporated 
with  the  preceding  words  of  original  designation,  so  as 
naturally  and  almost  necessarily  to  form  a  restriction,  they 
are  words  of  qualification,  and,  if  erroneous,  vitiate  the 
description  and  the  grant  itself.  But  if  there  are  any 
parcels  to  satisfy  the  terms  of  restriction,  they  will  have 
effect  in  restraining  the  operation  of  the  grant  within  the 
extent  of  the  terms  of  restriction.  If  the  superadded  words 
are  not  so  incorporated  with  the  preceding  words,  but 
appear  to  constitute  an  additional,  independent,  particular 
description  of  that  which  is  with  sufficient  certainty  de- 
scribed by  the  preceding  words,  they  are  words  of  demon- 
stration, and,  if  erroneous,  will  be  rejected  (fc).  Thus,  if  a 
person  grants  *'  all  his  lands  which  he  had  by  the  grant  of 
J.  S.  in  D.,"  the  grant  will  not  pass  any  other  lands  in  D. 
than  those  which  he  had  of  the  grant  of  J.  S.  But  if  a 
person  grants  all  his  lands  in  D.,  which  lands  he  had  by 
the  grant  of  J.  S.,  all  his  lands  in  D.  wUl  pass,  though  he 
had  them  not  by  the  grant  of  J.  S.  And  so  if  he  grants  all 
his  lands  in  D.  called  N.,  which  was  the  estate  of  J.  S., 
there  the  lands  called  N.  pass,  though  they  never  were  the 
estate  of  J.  S.  So  if  the  grant  is  of  "  all  that  my  house  in 
the  occupation  of  J.  S,,  in  St.  Andrew's  parish,"  whereas 
in  truth  it  is  in  the  parish  of  K.,  but  in  the  occupation  of 
J.  S.,  it  seems  this  grant  is  good  to  pass  the  house.  But 
if  it  is  of  "  all  that  my  house  in  St  Andrew's  parish  in 
Uolbom,  in  the  occupation  of  J.  S,"  and  in  truth  it  is  in 
another  parish,  but  in  his  occupation,  this  grant  is  not  good 
to  pass  the  house ;  because  the  first  term  of  the  description 
is  false  (c).     The  words  which  come  after  a  "  videlicet "  or 


(a)  Martyr  v.  Lawrence,  2  1>.  J.  564 ;  2  Free.  Shop.  T.  247  ;   Evans 

&  a  261.  V.  Angell,  26  Beav.  202 ;   Pedlty  v. 

(6)  See  4  Craiae  T.  82,  c.  20,  §  Dodds,  L.  R.  2  Eq.  819. 

66,  60—62  ;    Burton,  §  560,  568,  (c)  2  Pies.  Shep.  T.  247—8. 
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Effect  of 
adding 
words  of  n 
general 
character. 


i*r.  III.T.12, "  that  is  to  say"  can  neither  enlar^ce  nor  restrain  the 

CH.  1, 8.  7.  ^  '^  *  ° 

preceding    description,   though    they  will  explain  it,  if 

ambiguous  {d),     1756. 

Where  general  words  are  preceded  by  a  specification  or 
emimeration  of  particulars,  the  general  words  will  not, 
without  the  help  of  other  words,  be  construed  to  signify 
anything  of  a  higher  order  or  more  importance  than  what 
is  before  expressed  (e),  but  vnil  be  held  to  denote  only 
things  ejusdem  generis,  upon  the  principal  of  the  maxim, 
noscitur  a  sociis.  But  where  something  is  excepted  which 
is  not  ejusdem  generis,  it  shows  that  the  general  words  are 
not  to  be  understood  in  this  restricted  sense  (/).     1757. 

"  General  words  in  a  grant  must,  be  restricted  to  that 
which  the  grantor  had  then  power  to  grant,  and  will  not 
extend  to  anything  which  he  might  subsequently  ac- 
quire {g),     1758. 


Land. 


11.  Particular  Subjects  of  Property,  and  the  Words  hy 

which  they  pass  in  a  Deed. 

Land,  in  the  legal  signification  of  the  term,  compre- 
hends the  surface  and  substance  of  the  earth  imder  all 
circumstances,  and  everything  permanently  fixed  or  inci- 
dent to  it,  so  as  to  include  every  kind  of  ground,  soil,  or 
earth  whatever;  as  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes,  heaths,  and  all  castles,  houses, 
and  other  buildings  thereon,  and  mines  and  fossils  under 
it,  and  articles  fixed  to  the  soil  by  the  owner  thereof  (A). 
And  it  comprises  land  in  reversion  or  remainder,  as  well 


{d)  Burton,  §  565. 

(e)  Burton,  §  557— 8. 

(/)  Ivi9on  V.  Oastiot,  3  D.  M.  & 
G.  958  ;  Jtooke  v.  Lord  KengingUm^ 
2  K.  &  J.  753,  771—3  ;  see  infra, 
Pt.  III.  T.  15,  c.  8,  8.  2. 


(</)  Sir  G.  Mellinh,  L.  J.,  in  Booth 
V.  Alcock,  L.  R.  8  Ch.  Ap.  667. 

{h)  4  Cruise  T.  32,  c.  20,  §  42  ; 
Burton,  §  42  ;  Mather  v.  Praur,  2 
K.  &  J .  536  ;  and  see  supra,  par.  3. 
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as  land  in  possession  (i),  A  grant  of  all  a  person's  lamls  ^iJV  J  I-' 
or  goods  passes  not  only  what  he  is  sole  seised  or  possessed  ^^  j^^^^JJ^ 
of,  but  also  what  he  is  jointly  seised  or  possessed  of,  as  «*^*^' 

m 

far  as  respects  his  share :  for  verba  generaliter  dicta  gene- 
raliter  interpretanda :  qui  omne  dicit,  nihil  excipit.  And 
so  e  converso,  if  two  persons  join  in  a  grant  of  all  their 
lands  or  all  their  goods,  this  will  pass  their  several  as  well 
as  their  joint  property  (j).     1759. 

By  the  conveyance  of  a  farm,  a  messuage  or  principal  *^™- 
dwelling  house  will  pass,  and  all   arable  land,  meadow, 
pasture,  wood,  &c.,  thereto  belonging  or  therewith  occu- 
pied (/;).     1760. 

The  word  messuage  is  synonymous  with  dwelling-house;  JJ^^^^Tj/^^ 
and  a  grant  of  a  messuage  or  house  with  the  appurtenances  ^^n^^"^' 
will  not  only  pass  a  house,  but  all  buildings  attached  or 
adjoining  to  it ;  as  also  its  curtilage,  garden,  and  orchard, 
together  with  the  close  in  which  the  house  is  built,  or 
pleasure  grounds  adjoining  and  belonging  to  it.  But  if  a 
greater  quantity  of  land  has  been  usually  occupied  with 
the  house,  it  will  not  pass  (I),     1761. 

By  the  grant  of  a  cottage,  a  small  house  with  its  curtilage  Cotts»go. 
passes.  And  the  term  may  also  comprise  a  garden  (tti).  1762. 

If  a  person  grants  his  manor,  and  does  not  say  in  what  Manor. 
parishes  it  lies,  this  is  a  good  grant  of  all  the  manor.  But 
if  it  lies  in  different  parishes,  and  some  are  mentioned, 
but  others  are  omitted,  no  part  of  the  manor  lying  in  the 
parishes  not  mentioned  will  pass  (n), — ^The  word  manor 
has  a  very  extensive  signification ;  for  even  without  the 
word  appurtenances,  it  will  pass,  1.  All  the  desmenes, 
that  is,  all  the  lands  whereof  the  lord  is  seised  within  the 

{if  Burton,  §  551.  Co.  Litt  56,  h;  Re   Midland  Ry, 

(J)  1  Free.  Shep.  T.  90.  Co.,  34  Beav.  525. 

(i)  i  CruiM  T.  82,  c  20,  §  41 ;  (m)  1  Pres.  Shep.  T.  94. 

Burton,!  546  ;  1  Prea.  Shep.  T.  98.  (n)  2  Prea.  Shep.  T.  248;  1  Pres. 

{[)  4  Cruise,  T.  82,  c.  20,  §  40  ;  Shep.  T.  99. 
Burton,  §  546;  1  Pres.  Shep.  T.  94; 

you  n.  C 
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pt.  IIIT.I2,  manpr ;  and  also  the  freehold  of  all  the  lands  held  by  copy- 

OlX*     A^    B«     fa 

holders  or  other  customary  tenants,  together  with  all  the 

wastes.  But  demesnes  previously  granted  in  fee  do  not 
become  a  part  of  the  manor  again,  on  a  repurchase  of  them 
by  the  lord  (as  they  would  if  they  escheated  to  him) ;  and 
therefore  they  do  not  pass  by  a  devise  of  the  manor  prior  to 
such  repurchase  (p).  2.  All  the  services;  such  as  fealty, 
suit  of  court,  rents,  &c.  3.  All  courts  baron,  courts  leet, 
with  the  fines  and  perquisites  annexed  thereto;  and  all 
other  franchises  that  are  parcel  of,  or  appendant  to,  the 
manor  at  the  time  of  the  conveyance.  4  Advowsons 
appendant  (p). — Lands  held  in  fee  simple  of  a  manor  are 
not  considered  as  parcel  of  the  manor,  although  the  rents 
and  services  issuing  out  of  such  lands  are  parcel  of  the 
manor  (g). — ^Although  many  manors  have  been  destroyed, 
yet  they  still  continue  to  be  called  manors,  though  in  figtct 
they  are  only  reputed  manors ;  and  a  reputed  manor  will 
pass  in  a  deed  by  the  word  manor  (r).     1768. 

^^^ctf«rF'         The  grant  of  a  rectory,  will  pass  the  house,  the  glebe, 

vicaiage.  j.^^  tithcs  and  offerings  belonging  to  it.  And  the  grant 
of  a  vicarage,  will  pass  as  much  as  belongs  to  it ;  as  the 
vicarage  house,  &c.  («).    1764. 

Toft  A  toft  is  the  site  of  a  house  which  has  been  pulled 

down  (t).    1765. 

Profits'.  A  grant  of  the  profits  of  land  carries  the  land  itself  (?^). 

1765  a. 

Trees,  gnm,     TrocB,  grass,  and  com,  growing  upon  the  ground,  fruit 

^o«£  upon  the  trees,  and  wool  upon  the  sheep's  back,  may  be 
granted  as  distinct  interests  from  the  things  on  which  they 
grow  (a?).    But  a  lessor  for  life  or  years  cannot,  as  against 

(o)  Daackeraii  v.  Ddacherois,  11  («)  1  Free.  Shep.  T.  94. 

H.  L.  Cas.  62.  (0  Burton,  §  646. 

{p)  4  Cruiae  T.  82,  c.  20,  §  84,  87;  {«)  Burton,  §  647  ;  Co.  Litt  4  b. 

1  Pres.  Shep.  T.  92.  («)  1  Free.  Shep.  T.  95  ;  2  Frea. 

{q)  4  Cruise  T.  82,  c  20,  §  35.  Shep.  T.  241 ;  Burton,  §  1162. 

(r)  4  Cruise,  T.  82,  c  20,  §  38. 
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his  lessee  for  life  or  years,  give  or  grant  the  trees  growing  ^"I'J- y^* 

on  the  ground  comprised  in  the  lease,  without  the  licence  

of  his  lessee,  unless  they  are  first  cut  down  by  the  lessee 
or  some  other  person,  or  unless  they  are  excepted  out  of 
the  lease  (y).     1766. 

Mines,  if  actuedly  opened,  are  corporeal  hereditaments,  Min» 
and  may  be  made  the  subjects  of  conveyance  by  livery. 
And  an  interest  in  mines  unopened  may  exist  indepen- 
dently of  any  estate  in  the  surface  of  the  land  (z).  But 
the  land  itself  will  pass  by  the  name  of  a  "  mine,"  in  a 
conveyance  adequate  for  that  purpose  (a),     1767. 

By  a  grant  of  water,  the  land  which  is  covered  by  the  water. 
water  will  not  pass,  but  only  the  right  of  fishing  in  that 
water.  A  piece  of  water  should  be  granted  by  the  name 
of  so  many  acres  of  land  covered  with  water.  But  the  word 
stagnum  or  pool  will  pass  both  the  water  and  the  land  (6). 
1768. 

A  reversion  may  be  granted  by  the  name  of  a  remainder :  Romainders 

Hud  rover- 

or  a  remainder  by  the  name  of  a  reversion  (c).     By  the  ■*<>'"• 
grant  of  an  acre  of  land,  or  of  any  other  thing  by  the  name 
whereby  it  is  called,  the  reversion  thereof  will  pass,  if  the 
grantor  have  no  more  than  a  reversion  (d),     1769. 

The  word  share,  even  in  a  deed,  may  embrace  accruing  share. 
as  well  as  original  shares  (e).     1770. 

A  grant  of  common  for  all  beasts  is  not  a  grant  of  commonB. 
common  for  goats,  pigs,  and  such  other  beasts  and  cattle  as  * 
are  not  commonable.     But  it  is  otherwise  if  the  grant  is  of 
common  for  all  manner  of  beasts  (/).     1771. 

The  word  "  warren,"  does  not  pass  an  estate  in  the  soil,  warron. 


iy)  2  Px^  Shep.  T.  244.  Co,  Litt.  4  b. 

(z)  Burton,  §  1164  ;  1  Pros.  Shep.  (c)  2  Free.  Shep.  T.  249. 

T.  90,  96.  {d)  2  Pres.  Shep.  T.  246. 

(a)  Burton,  §  548.  (e)  Doe  d.   Clift  v.  Birhhtad,  4 

(5)  4  Cnuse  T.  82,  c.  20,  §  49  ;  2  Exch.  110. 
Bi  Com.  18,  19  ;  Burton,  §  660 ;  (/)  1  Pres.  Shep.  T.  96. 


C  2 
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Ft.  iii.t.12,  uiiless  the  context  of  the  instrument  shows  that  to  be  the 

Ch.  I,  8.  7. 

intention  (g).     1772. 

AUotmeuts.  A  convejance  of  the  estate  itself  in  respect  of  which  an 
allotment  is  subsequently  awarded  includes  the  right  to  the 
allotment  (A).     1773. 

Machinery.  Under  a  mortgage  or  sale  of  a  factory  or  mill,  with  "  the 
steam  engines,  &c.,  and  all  other  the  machinery,  fixtures, 
and  effects,  fixed  up  in,  or  attached,  or  belonging"  thereto, 
it  has  been  held  that  the  mortgagee  or  purchaser  only 
takes  such  machinery  as  essentially  belongs  to  it,  and 
necessarily  forms  a  part  of  it,  whatever  may  be  the 
purpose  to  which  the  mill  may  be  applied,  and  not 
machinery  merely  fitted  up  in  it,  such  as  looms,  the  legs 
of  which  were  let  into  loom  foots  sunk  into  the  pavement 
without  fastening  (i).     1774. 


III.  Exceptions. 

Of  course  an  exception  cannot  be  of  the  whole  thing 
granted,  nor  of  a  part  of  a  thing  which  is  not  granted. 
And  if  it  is  of  part  of  a  thing  granted,  or  of  a  thing 
connected  vrith  a  thing  granted,  it  must  be  of  such  a  part 
or  thing  as  is  severable  from  the  thing  granted,  and  not 
an  inseparable  interest  or  incident.  It  must  also  be  of  a 
thing  of  that  nature  that  it  may  be  held  by  itself,  and 
that  he  who  excepts  may  retain  it  (j ).  Hence,  if  a  manor 
is  granted  excepting  the  court  baron,  or  if  land  is  granted 
excepting  the  common  appendant  thereto,  these  exceptions 
are  void:  for  no  lord  except  the  lord  of  the  manor  can 

(g)  Earl  Beavchamp  ▼.  Winn,  L.  need  to  describe  parcels,  especiaUy 

R.  4  Ch.  Ap.  562 ;  6  H.  L.  223.  in  old  deeds,  see  Co.  Litt.  4  b— 6  a  ; 

(A)  1   Jarm.  &  Byth.  by  Sweet,  1  Pres.  Shep.  T.  98—97. 

79,  80.  (»)  Hvtchimon  v.  Kay,  28  Beav. 

As  to  the  force  and  meaning  of  418. 

many  other    terms    besides    those  {j )  4  Cruise  T.  82,  c.  20,  §  66 ;  1 

noticed    in  this  work,   which   are  Pres.  Shep.  T.  78,  79. 
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Lold  the  court :  and  no  one  except  the  owner  of  the  land  ^iUT.12, 

'  ^  Oh.  1, 8.  r. 

can  have  right  to  this  species  of  common  (k).     1775.  

An  exception  must  not  be  such  as  is  repugnant  to  the 
grant.  Hence,  it  must  not  be  such  as  would  utterly  subvert 
the  grant,  by  taking  away  all  the  benefits  of  it :  as  if  a 
manor  or  land  were  granted,  excepting  the  profits  thereof. 
Nor,  upon  the  same  principle,  may  it  be  such  as  would  be 
an  exception  of  that  which  is  in  terms  specifically  granted. 
But,  subject  to  these  qualifications,  it  may  be  of  one  thing 
out  of  another  thing  granted,  or  of  a  particular  thing  out 
of  a  class  of  things  or  aggregate  granted  (I).  Thus,  if  a 
person  grants  all  his  horses  except  his  white  horse,  this  is 
good  exception  of  the  white  horse,  if  he  has  three  horses 
and  one  of  them  is  white ;  but  if  he  has  only  two  horses,  this 
exception  is  repugnant  to  the  terms  of  the  grant,  and  void. 
So,  if  a  person  grants  his  house,  chambers,  and  shops, 
excepting  his  shops,  this  is  a  void  exception.  So  if  twenty 
houses  or  twenty  manors  are  granted,  excepting  one  of 
them,  this  exception  is  repugnant  to  the  grant,  since  the 
exception  negatives  the  right  to  one  of  those  things  which 
are  specifically  comprehended  in  the  grant  (m).     1776. 

On  a  conveyance  of  an  estate,  the  grantor  may  by  apt 
words  reserve  to  himself,  or  rather  may  except,  the  minerals, 
with  power  to  get  them  in  a  way  which  will  destroy  the 
surface.  To  do  this,  however,  he  must  so  frame  the  reser- 
vation or  exception  as  to  show  clearly  that  he  is  to  have 
such  power  (n),     1777. 

An  exception  may  be  made  out  of  an  exception,  or  a 
saving  out  of  a  saving  (0).     1778. 

ik)  1  Pres.  Shep.  T.  79 ;  4  CnilBe  (n)  Hext  v.  OiU,  L.  R.  7  Ch.  Ap. 

T.  82,  c  20,  §  36.  699. 

(/)  See  1  Free.  Shep.  T.  78,  79.  (0)  1  Pres.  Shep.  T.  78,  n.  (68). 

(m)  1  Pres.  Shep.  T.  78,  79. 
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Section  VIII. 
Of  the  Habendum. 

Pr.  IILT.12,      The  office  of  the  habendum  is  to  point  out  what  estate 

or  interest  is  granted.      But  this  is  frequently  and  now 

habendum,  usually  doue  iu  the  premises  as  well  as  in  the  haben- 
dum (p).  And  where  the  estate  or  interest  is  pointed  out 
in  the  premises,  the  habendum  is  not  essential,  and  in  the 
majority  of  deeds  is  useless  (g) ;  and  in  a  surrender  or  a 
release  of  right,  it  is  inappropriate  (r).  1779. 
Where  the        As  it   is   a  rule  that  where  two  parts  of  a  deed  are 

habendum  ^  ^ 

m3  v'Sd*^*  absolutely  repugnant  and  irreconcilable,  the  latter  shall  be 
rejected;  so,  where  the  habendum  is  repugnant  to  and 
irreconcilable  with  the  premises,  and  the  estate  limited  in 
the  premises  is  capable  of  taking  effect,  the  habendum 
is  void,  and  the  grantee  will  take  the  estate  given  *in  the 
premises ;  unless  the  estate  limited  by  the  habendum  is 
larger  than  the  estate  given  in  the  premises,  in  which 
case  the  habendum  wUl  prevail ;  because,  according  to 
another  rule  of  law,  a  deed  is  to  be  construed  most 
strongly  against  the  grantor  (a).     1780. 

Whore  the        Where   the  habendum  is   not  irreconcilable  with   the 

habendum 

p?^^**^®  premises,  but  is  capable  of  being  regarded  as  explanatory 
of  the  premises,  it  wUl  be  so  construed  (t),    1781. 

iiiustra-  To  illustrate  these  rules,  if  land  is  given  in  the  premises 

to  A-  and  his  heirs,  habendum  to  A.  for  life  or  years, 
the  habendum  is  utterly  repugnant  and  void.     But  if  land 

{p)  2BLCk>m.298;  1  Proa.  Shep.  75—77,  84;  9  Jarm.  &  Bjth.  by 

T.  74.  Sweet,  86  ;  1  Pros.  Shep.  T.  118  ; 

{q)  9  Jarm.  &  Byth.  by  Sweet,  Co.  litt.  299  a. 

460 ;  Burton,  §  515.  (t)   See  4  Croise  T.  82,  c.  20,  § 

(r)   2  Jarm.  &  Byth.  by  Sweet,  79—84;  9  Jann.  &  Byth.  by  Sweet, 

170.  86. 
X$)  See  4  Cruise  T.  82,  c.  20,  § 
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is  given  in  the  premises  to  A.  for  life,  habendum  to  him  ^- 1"  T.12, 

and  his  heirs,  he  will  take  the  greater  estate  given  by  the 

habendum,  i.e.,  an  estate  in  fee  (u).  Again,  if  lauds  are 
given  in  the  premises  to  A.  and  his  heirs,  habendum  to  him 
and  the  heirs  of  his  body,  he  will  only  take  an  estate  tail ; 
because  the  habendum  is  considered  to  explain  the  kind  of 
heirs  meant  in  the  premises  (v).  And  so  where  a  tenant 
in  fee  conveyed  lands  to  H.,  her  heirs  and  assigns,  to  hold 
to  H.  and  her  assigns  for  the  life  of  O.,  the  habendum,  so 
far  as  regarded  the  words  "for  the  life  of  G.,"  explained  the 
premises,  so  as  to  make  the  persons  designated  by  the 
word  "  heirs  "  take  as  special  occupants,  and  not  as  heirs 
by  descent ;  but  so  far  as  regarded  the  words  "  to  H.  and 
her  assigns/'  the  habendum  was  rejected :  because  those 
words  were  contrary  to  the  premises,  as  they  would  make 
the  estate  on  the  death  of  H.  in  Q.'s  lifetime  personal 
assets  by  virtue  of  the  statutes  29  Car.  2,  c.  8,  s.  12,  and 
14  Geo.  2,  c.  20,  s.  9  (x).    1782. 

The  habendum  will  be  regarded  as  explanatory  of  the 
premises,  instead  of  inconsistent  therewith,  where  the  pre- 
mises do  not  at  all  express  the  quantity  or  kind  of  interest, 
but  the  habendum  expresses  the  quantity  or  kind  of  in- 
terest, and  denotes  a  different  quantity  or  kind  of  interest 
from  that  which  by  construction  of  law,  in  the  absence  of 
any  controlling  clause,  the  grant  in  the  premises  would 
give.  Thus,  where  a  grant  is  made  to  a  person  in  the  pre- 
mises, without  any  words  indicative  of  the  quantity  of 
interest  he  is  to  take,  but  an  express  estate  for  years  is 
limited  in  the  habendum,  the  habendum  will  be  held  to 
explain  the  premises,  so  that  he  will  take  an  estate  for 


(u)  4  Crdw  T.  32,  o.  20,  §  76, 84;  T.  113 ;  Co.  Litt.  21  a,  n.  (2). 

9  Jaim.  &  Byth.  by  Sweet,  84.  {x)  See  1  Pres.  Shep.  T.  113 ;  Doe 

{v)  4  Cniise  T.  82,  c.  20,  §  81 ;  4  d.  Timmit  y.  SUdt,  4  Ad.  &  E.  (N. 

Cndoe  T.  82,  c.  21,  §  16  ;  9  Jarm.  &  S.)  663 ;  and  supra,  par.  1488. 
Byth.  by  Bweet,  84 ;  1  Pres.  Shep. 
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pt.  iii.t.12,  years,  instead  of   an  estate  for  life,  which  would  have 

Ch.  1.  8.  8.    •^ 

passed  by  construction  of  law,  but  for  the  habendum  (y). 

And  where  a  lease  is  made  to  two,  habendum  to  the  one 
for  life,  remainder  to  the  other  for  life,  they  take  accord- 
ing to  the  habendum  (z).  And  so  where  a  lease  is  made  to 
two  persons,  habendum  the  one  moiety  to  the  one,  and  the 
other  moiety  to  the  other,  the  habendum  makes  them 
tenants  in  common  ;  whereas  by  construction  of  law  they 
would  otherwise  have  taken  as  joint  tenants  by  the  pre- 
mises (a).     1783. 

Where  Wliere  the  premises  and  the  habendum  limit  estates  of 

preniiaeH 

and  hiibeii-  different  kinds,  and  they  are  capable  of  distinct  and  several 

dum  luivo  "  ^ 

m^Sli  08  operation,  and  appear  to  have  been  intended  so  to  operate, 
i^tSrton  of  ^l^^y  will  be  construed  accordingly.    Thus,  if  lands  are 
estates.       giyeu  iu  thc  prcuiises  to  a  person  and  the  heirs  of  his 
body,  habendum  to  him  and  his  heirs,  if  there  are  circum- 
stances showing  such  an  intention,  he  will  take  an  estate 
tail,  with  a  remainder  in  fee  (6).     1784. 
Whore  tho        Although  the  habendimi  will  fail  to  qualify  the  pre- 

1180  declarod  *^  *.  ^  a. 

mJIiuSto  ^ses,  where  it  cannot  be  regarded  as  explaining  them,  yet 
MtSJtnthe  t^^®  estate  limited  in  the  premises  maybe  cut  down  by  the 
proniisoB.     £^^^  ^^^  ^^  ^^^  declared  is  not  co-extensive  with  the 

estate  given  in  the  premises,  but  is  only  commensurate 
with  the  estate  limited  in  the  habendum.  Thus,  if  land 
were  given  to  A.  and  his  heirs,  habendum  to  A.  for  life,  to 
the  use  of  A.  for  life,  A.  would  take  no  laiger  estate  than 
an  estate  for  Ufe,  and  the  ulterior  use  would  residt  to  the 
grantor  (c).  1785. 
New  subject     A  ucw  subjcct  matter  cannot  be  added  in  the  habendum. 

urexcoptioii  .  .i-ii'i-itx 

in  the         But  an  exception  may  be  contained  m  the  habendum  (a). 

habendum.  m.  ^  \    y 

1786. 

{y)  Co.  Litt.  188  a ;  4  Cnuse  T.          (6)  Co.  Litt.  21  a  ;  4  CnuBe  T.  32, 

82,  c.  20,  §  80.  c  20,  §  86—87. 

(c)  Co.  Litt.  188  b.  (e)  9  Jarm.  k  Byth.  by  Sweet,  85. 

(a)  Ca  Litt  188  b.  ;  4  Cruise  T.           (d)  9  Jarm.  &  Byth.  by  Sweet  87  ; 

32,  c.  20,  §  83.  4  Cruise  T.  82,  c.  20,  §  7& 
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Sonielim&s  there  are  two  or  more  grants  and  only  one  ^^  "'•'''  i^, 
habendum.     This  form,  thouffh  sufficient  in  point  of  law,  is 

*^  *  Two  or  more 

an  incorrect  mode  of  preparing  a  deed.     In  other  instances  g^^lton- 
tbere  is  one  clause  of  grant  with  several  habendums.   This  ^Sit  Sid"*' 
form  is  perfectly  correct  and  even  requisite,  when  it  is  habendumS! 
necessary  or  convenient  to  introduce  real  and  personal 
property,  or  property  held  for  different  estates,  in  one  and 
the  same  clause  of  grant;  as  in  the  case  of  property  in 
the  West  India  Islands,  or  of  freehold  and  leasehold  lands 
intermixed  (e),     1787. 


Section  IX. 
Of  the  Reservation  (/). 

A  reservation  is  a  clause  in  a  deed,  whereby  the  grantor  ^u"/  g^^^' 
or  lessor,  in  respect  of  the  grant  or  lease,  reserves  to  him-  ^nTtiou 
self,  or  in  some  cases  to  the  lord  of  the  fee,  and  not  to  a  uon.'^'***^''*' 
stranger,  some  money,  chattel,  or  service,  and  not  any  part 
of  the  thing  granted  or  leased  or  of  the  estate  created,  nor 
a  privilege  annexed  to  the  property  {g).    1788. 

If  a  person  conveys  to  another,  on  condition  that  he  shall  Aatoreaonr. 
render  to  a  stmnger  a  yearly  rent ;  and  if  he  fail  of  pay-  *  "*'~°«""- 
ment  thereof,  that  then  it  shall  be  lawful  for  the  grantor 
to  enter,  this  is  a  good  condition  for  payment  of  an  annual 
sum  in  gross,  but  it  is  void  as  a  reservation  of  a  rent  (A). 

1789. 

That  which  is  reserved  as  rent  must  be  certain,  or  at  subject  of 
least  reducible  to  a  certainty  by  either  party  (i).     1790. 

<e)  1  Pres.  Shep.  T.  74.    See  9  §  1 ;   2  BL  Com.  299  ;  CHlbertton  v. 

Jmul  &  Byth.  by  Sweet,  180.  Jiichards,  4  HurL  &  Norm.  277  ;  5 

(/)  See  Part  I.  Tit.  2,  c.  2,  s.  2,  Hurl.  &  Norm.  458. 

on  Bents.  (A)  Litt     s.    845-6  ;    Co.    Litt. 

{g)  See  Co.  Litt.  47  a ;  1  Pres.  818  a. 

Shep.  T.  80  ;  4  Cruise,  T.  82,  c  24,  (i)  8  Cruise  T.  28,  &  1,  §  8. 
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pr.iii.T.i2,  If  a  person  grants  land,  yielding  for  rent,  money,  com, 
-  —  a  horse,  spurs,  or  a  rose,  this  is  a  good  reservation  ;  bnt  if 
the  reservation  were  of  the  grass  or  of  the  vestore  of  the 
land,  or  of  a  common,  or  of  other  profit  or  benefit  to  be 
taken  or  enjoyed  firom  or  npon  the  land,  such  a  reserva- 
tion, considered  as  a  rent,  would  be  void  (k),  Sent,heriot, 
suit  of  court,  and  suit  of  mill,  if  purported  to  be  reserved,  are 
strictly  reservations ;  but  the  liberty  of  hawking,  himting, 
fishing,  and  fowling,  is  not  legally  a  reservation  or  excep- 
tion, but  a  privilege  granted  to  the  lessor,  though  words  of 
reservation  and  exception  are  used.  Trees,  mines,  and 
quarries,  purported  to  be  excepted  and  reserved,  are  excep- 
tions, not  reservations ;  for  an  exception  is  of  a  part  of  the 
thing  granted  (2).  A  man  cannot  grant  an  estate,  and 
reserve  a  part  of  the  estate ;  or  make  a  feofiEment  in  fee, 
and  reserve  a  lease  for  life  (m).  A  reservation  is  commonly 
said  to  be  a  reserving  of  a  new  thing  issuing  out  of  the 
property  (n) ;  but  the  above  examples  show  that  it  need 
not  strictly  be  either  a  new  thing  or  a  thing  issuing  out  of 
the  property.  These  expressions  only  mean  that  it  must 
not  be  a  part  of  the  property,  like  an  exception,  nor  a 
privilege  annexed  to  the  property,  like  a  right  of  sporting. 
1791. 

Modes  of         A  person  may  reserve  one  rent  for  one  year,  and  another 

roscrvinff 

ont  rent  for  another  year :  as  10«.  for  one  year,  and  208.  for 

another  year;  or  a  rent  to  be  paid  at  the  end  of  every 
second  or  third  year,  and  no  rent  for  the  other  years ;  or 
one  kind  of  rent  for  one  year,  and  another  kind  of  rent  for 
another  year  (o).  And  there  may  be  several  reservations 
of  several  rents  in  the  same  conveyance.    But  where  there 


{h)  1  Pres.  Shep.  T.  80  ;  8  Cruise  (»)  1  ^rw.  Shep.  T.  80  ;  i  Croiae 

T.  28,  c.  1,  §8  ;  Co.  Litt.  142  a.  T.  82,  c.  24,  §  1 ;  2  Bl.  Com.  299. 

(Z)  Ihed-Dauglat  v.  Lock,  2  Ad.  W  1  Pres.  Sh«p.T.  81 ;  SCruise 

&R705.  T.28,cl,§8. 

(»)  1  Pres.  Shep.  T.  79. 
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is  oue  reservation  of  rent  in  gross  at  first,  though  it  be  pt.  111.T.12, 

^^^la      Xa     Bb      V» 

afterwards  divided  and  severed  into  different  parts,  yet  it 

will  be  one  entire  rent  (p).  Thus  if  a  person  grants  the 
manors  of  A.,  B.,  and  C,  rendering  £3,  viz.,  for  A.  208.,  for 
B.  20s.,  and  for  C.  20^.,  thL9  is  a  good  reservation  ;  but  in 
this  case  the  rent  is  entire,  for  the  word  **  videlicet "  cannot 
divide  one  rent  into  several  (g).     1792. 

If  a  conveyance  or  lease  is  made  rendering  rent  to  the 
heirs  of  the  grantor  or  lessor,  this  reservation  is  void,  be- 
cause the  rent  is  not  reserved  to  himself  first ;  for  this 
mode  of  reservation  would  make  the  heirs  purchasers,  and 
the  right  to  the  rent  would  be  distinct  from  the  rever- 
sion (r).    1793. 

Except  in  the  case  of  leases  under  statutes,  it  is  generally 
most  advisable,  especially  when  leases  are  made  by  virtue 
of  powers,  not  to  specify  to  whom  the  reservation  is  made ; 
for  then  the  rent  will  be  annexed  to  the  reversion,  and 
belong  to  the  person  for  the  time  being  entitled  to  the 
reversion  («),  even  where  there  is  no  mention  of  the  term 
for  which  the  rent  is  to  be  paid  (t),  A  reservation  is 
always  taken  most  in  favour  of  the  grantee  or  lessee, 
and  against  the  grantor  or  lessor.  And  therefore,  if  the 
reservation  is  only  to  the  grantor  or  lessor,  or  to  him 
and  his  assigns,  without  naming  his  heirs,  executors,  or 
administrators,  this  reservation  wiU  continue  only  for  his 
lifetime  (u).  It  is  said  that  if  a  lease  is  made  of  a  term  of 
years,  reserving  rent  to  the  lessor  and  his  heirs,  it  will 
determine  by  the  death  of  the  lessor;  for  the  heir  cannot 
have  it,  as  he  cannot  succeed  to  the  estate,  it  being  only  a 
chattel ;  and  the  executor  cannot  have  it,  there  being  no 

(p)  8  Crniiie  T.  27,  c  1,  §  28,  80.  Watk.  Oonv.  Srd  ©<L  by  Preston, 

(3)  1  Prcfc  Shep,  T.  81.  156-7, 177  ;  Co.  Litt.  47  a. 
(r)  1  PreB.  Shep.  T.  80  ;  Ca  Litt.  (t)  1  Pree.  Shep.  T.  115. 

218  b.  (tt)  Ck)  Litt  47  a;  1  Prea.  Shep. 

(<)   1  Pros.  Shep.  T.  80,   115 ;  T.  144 ;  8  GniiBe  T.  28,  c.  1,  §  88. 
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^UH^/ri^'  ^o^ds  to  carry  it  to  him  (x).  On  the  other  hand,  it  is 
said  that  if  a  grantor  or  lessor  seised  in  fee  reserves  rent 
to  himself,  his  executors  or  assigns,  the  rent  shall  continue 
only  for  his  life ;  because  it  cannot  be  taken  by  the  execu- 
tors, though  named,  as  they  are  not  privies  in  estate ;  and 
it  cannot  be  claimed  by  the  heir,  inasmuch  as  he  is  not 
named,  while  the  grantor  or  lessor  himself  and  his  executors 
are  named  {y).  But  where  a  rent  was  reserved  to  the 
lessor,  his  executors,  administrators,  and  assigns,  yearly 
during  the  term,  it  was  resolved  that  it  should  go  to  the 
heir  of  the  lessor  {z).  Where,  however,  no  reversion  is  left 
in  the  lessor,  and  the  rent  is  reserved  .to  his  executors, 
administrators,  and  assigns,  it  will  go  to  them  and  not  to 
the  heir  (a).     1794. 


Definition. 


Section  X. 
Of  the  Covenants  (6). 

Pr.  ni.T.i2,  A  covenant  is  a  clause  in  a  deed  whereby  a  person 
engages,  in  terms  or  in  efifect,  that  a  certain  thing  is 
true,  or  has  or  has  not  been  done,  rt  shall  or  shall  not 
be  done  (c).     1795. 

I.  Covenants  generaUy. 

oinoS^      A  covenant  can  only  be  created  by  deed^  but  it  may  be 
5^  ^y    either  by  deed  poll  or  by  indenture  (d).     1796. 

{x)  8  Cmifle  T.  28,  c.  1,  §  88.  of  oovenants  or  oonditioiis  to  insure 

(y)  Go.  Litt.  47  a  ;  1  Pres.  Sbep.  and  as  to  benefit  of  informal  insnr- 

T.  81,  115  ;  8  Cruise  T.   28,  o.  1,  anoea,  see  stat.  22  &  23  Vict  c.  35 

§  88.  s.  4—9. 

(z)  8  Cruise  T.  28,  c.  1,  §  89.  (c)  See  2  BL  Com.  304  ;  1  Pres. 

(a)  8  Cruise  T.  28,  c.  1,  §  40.  Shep.   T.    160,  162,  and    ramarks 

(6)  See  infra,  Fart  HLT.  12,  a  5,  infra. 
B.  1,  as  to  covenants  in  purchase-  {d)  4  Cruise  T.  82,  c.  25,  §  8  ; 

dee^R.     And  a<«  to  relif'f  for  br^-ach  Burton  8  1 ORO 
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By  the  old  law,  a  person  not  named  as  a  party  could  not'PT.iii.T.12. 
be   a  covenantee  under  an  indenture.      But  he  might 

^       Covenants 

covenant  with  a  party  to  the  indenture.  And  he  might  ^°'Z!!^ 
be  a  covenantee  in  a  deed  poll  (e).  And  now  by  the  stat. 
8  &  9  Vict  c.  106,  s.  5,  "  under  an  indenture  executed 
after  the  1st  Oct.  1845,  the  benefit  of  a  covenant  respecting 
any  tenements  or  hereditaments,  may  be  taken,  although 
the  taker  thereof  be  not  named  as  a  party  to  the  same 
indenture."     1797. 

Generally,  where  a  condition,  as  regards  the  matter  of  ^Ij^^^ 
it  is  good  or  bad,  a  covenant  comprehending  the  same 
matter  is  good  or  bad  also  (/).  This,  for  instance,  is  the 
case  with  covenants  in  restraint  of  trade  {g).  A  covenant 
not  to  cany  on  a  particular  trade  within  the  cities  of 
London  and  Westminster,  or  within  600  miles  from  the 
same,  is  good,  so  far  as  it  relates  to  London  and  West- 
minster, but  void  as  to  the  rest,  as  unreasonably  restric- 
tive (A).     1798. 

When  no  time   is  limited  for  the  performance  of  a  Porform- 

anco. 

covenant,  it  must  be  done  within  a  reasonable  time  (^). 
1799. 

Where  lands  are  conveyed  by  indenture  to  two  persons,  wbere  a 

ponon 

and  one  of  them  does  not  seal  the  deed,  yet  if  he  enters  "^omea 

'  ^  liable  to 

upon  the  land  and  accepts  the  deed  in  other  respects,  he  J^ttSJS** 
will  be  bound  by  the  covenants  contained  in  it.     And^J^Sr 
where  an  estate  is  limited  to  a  person  for  life,  with  aoxecuung. 
remainder  to  another  who  is  not  a  party  to  the  deed,  if  the 
remainderman  enters,  he  will  be  bound  by  the  covenants 
contained  in  the  deed  {j).     1800. 

(e)    Shelfotd'8  Real  Prop.  Acta,  654. 

«th  ed.  696 ;  Chetterfiddy  dfec,  OolUery  (A)  Qrtm  ▼.  Priee^  18  M.  &  W. 

Co.  V.  BavMns,  3  Hurl,  k  Colt,  677.  695.    See  supra,  par.  234. 

(/)  1  Pres.  Shep.  T.  168,  164.  (t)  4  Cruiae  T.  82,  c.  25,  §  12. 

As  to  good  and  bad  oonditions,  see  {J)  4  Cruise  T.  82,  c.  25,  §  4  ;  Co. 

gnpra,  par.  19S  et  seq.  Litt.  281  a. 

{g)  Catt  V.  Tourlf,  L.  R.  4  Ch.  Ap. 
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IL  Express  and  Implied  Covenants* 


ciLil'Jio^      Covenants  are  either  express  or  implied.     1801. 


What  words 
create  mn 


ooTenant. 


Implied 
oorenantB. 


What  words 
create  an 
implied 
ooreDfliiit. 


No  particnlar  words  are   necessaiy  to  constitute    an 
express  covenant    But  in  order  to  create  a  covenant^  there 
must  be  an  intention  to  create  snch  an  obligation,  so  as  to 
give  a  right  of  action  for  the  breach,  and  not  merely  to 
impose  a  condition  or  to  make  a  qualification  (Jc).     A 
recital  may  amount  to  a  covenant.    And  cases  have  arisen 
where  the  words  "upon  condition,**  "shall,"  "  it  is  agreed," 
&c.,  have  been  held  to  import  a  covenant  (Z).     Where  words 
occurring  at  the  beginning  of  a  sentence  are  conditional, 
and  have  the  effect  of  a  condition,  "they  will  not  be  con- 
strued to  make  a  covenant.    And  yet  if  words  of  condition 
and  words  of  covenant  are  coupled  together  in  the  same 
sentence  (as  "provided  always,  and  it  is  covenanted,"  or 
the  like),  in  such  cases  the  words  may  be  construed  to 
make  both  a  covenant  and  a  condition  (m).     1802. 

Implied  covenants  may  arise  either  from  the  nature  of 
the  case,  where  from  the  nature  of  a  contract  a  person  must 
be  deemed  to  have  agreed  to  do  or  not  to  do  a  particular 
thing,  or  from  the  use  of  certain  technical  expressions  (n). 
1803. 

With  respect  to  the  latter,  there  are  some  words  which, 
when  used  in  particular  contracts,  will  create  a  covenant. 
Thus,  by  the  old  law,  the  word  grant  or  demise,  in  a  lease 
for  years,  creates  a  covenant  in  law  for  quiet  enjoyment  of 
the  lands  demised'  during  the  term  (o).     But  by  the  stat. 


{Ic)  Trdoar  y.  Bigge,  L.  R.  9  Ex 
161. 

(0  4  Cruise  T.  82,  c.  25,  §  5—9  ; 
Wood  Y.  Copper  Mineri  Co.,  7  Com. 
B.  906;  14  Com.  B.  428  ;  Farrall 
▼.  BUdUch,  6  C.  B.  (N.  S.)  840 ; 
^oneypcnny  v.  Moneypenny,  S  D.  & 
J.  572 ;  Lay  v.  MoUram,  19  C.  B- 


(N.  S.)  479. 

(»)  1  Prea.  Shep.  T.  168  ;  4  Cnuae 
T.  82,  a  24,  §  6. 

(n)  Tdegraph  Deupatck,  dfcc ,  Comp. 
V.  McLean,  L.  IL  8  Ch.  Ap.  658. 

(o)  4  Cniiae  T.  82,  c.  26,  §  13  ; 
Burton,  §  846,  891. 
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7  &  8  Vict.  c.  76, 8. 6,  it  was  enacted,  that  the  word  "grant"  pt.  111.T.12. 

should  not  create  any  warranty  or  right  of  re-entry  or  ~ 

covenant  by  implication,  except  by  Act  of  Parliament. 
And  though  this  Act  was  repealed  by  the  stat.  8  &  9  Vict 
c.  106,  yet  by  section  4  of  that  statute,  the  word  "  give  '* 
or  the  word  "grant"  in  a  deed  executed  aft.er  the  1st 
October,  1845,  shall  not  imply  any  covenant  in  law,  in 
respect  of  any  tenements  or  hereditaments,  except  so  far 
as  the  word  "  give  "  or  "  grant "  may,  by  force  of  any  Act 
of  Parliament,  imply  a  covenant.  By  the  stat.  6  Anne, 
c.  85,  ss.  30  and  34,  and  the  stat.  8  Geo.  2,  c.  6,  s.  35,  the 
words  "  grant,  bargain,  and  sell,"  in  bargains  and  sales  of 
hereditaments  in  the  East  and  North  Sidings  of  Yorkshire, 
inrolled  according  to  those  Acts,  have  the  effect  of  the 
usual  covenants  for  title  in  favour  of  a  purchaser  (p). 
And  if  a  lease  for  years  is  made,  reserving  or  yielding  and 
paying  a  certain  rent,  these  words  will  create  a  covenant 
for  payment  of  the  rent  (q).    1804 

A  person  who  agrees  to  let  agrees  to  grant  a  vcUid  lease; 
and  therefore  impliedly  promises  that  he  has  a  good  title 
to  let  (r).     1805. 

An  express  covenant  will  qualify  the  generality  of  an  impued 
implied  covenant,  so  that  it  shall  not  extend  further  than  q«aufied  by 

■^  express 

the  express  covenant  (s).     1806.  coyenanta. 


III.  OeTierai  and  Specific  Covena/rUa. 

Covenants  are  again  divided  into  general  and  specific. 
A  covenant  to  settle  lands  of  a  certain  value  is  a  general 
covenant,  which  does  not  bind  any  particular  lands  of  the 
covenantor,  and  the  covenantee  will  be  deemed  a  specialty 

ip)  Burton,  §  593;  4  Cruise  T.  (r)   StranJcs   v.  St,  John^  L.  R. 

82,  c.  25,  §  63.  2  C.  P.  876. 

{q)  4  Cruiae  T.  32,  c.  25,  §  13.  (9)  4  Cruise  T.  82,  c.  25,  §  15. 
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5^  V'^il?*  creditor  only.     But  a  covenant  to  settle  particular  lands  is 
a  specific  covenant  and  a  lien  on  those  lands  (f).     1807. 

IV.  Inherent  and  Collateral  Covenants. 

Again,  covenants  are  divided  into  inherent,  which  are 
those  that  immediately  relate  to  the  property ;  and  col- 
lateral, which  are  those  that  immediately  relate  to  some 
collateral  thing  (u).     1808. 

V.  Joint  and  Several  Covenants. 

Again,  covenants  may  be  joint  or  several,  or  both  joint 
and  several.  For,  where  several  persons  enter  into  a  cove- 
nant, they  may  bind  themselves  jointly,  or  they  may  bind 
each  of  themselves  severally,  or  they  may  bind  themselves 
jointly  and  severally  (v).     1809. 

If  two  lessees  covenant  jointly  and  severally  at  the 
beginning  of  the  covenants,  these  words  will  extend  to  aU 
their  subsequent  covenants,  notwithstanding  the  interven- 
tion of  covenants  on  the  part  of  the  lessor  («;).     1810. 

By  express  words  clearly  indicative  of  the  intention,  a 
covenant  may  be  joint,  or  joint  and  several,  by  or  with  the 
covenantors  or  covenantees,  notwithstanding  that  the  inte- 
rests are  several  So  they  may  be  several,  although  the 
interests  are  joint.  But  the  implication  of  law,  when  the 
words  are  ambiguous  or  are  left  to  the  interpretation  of 
law,  is,  that  the  words  have  an  import  corresponding  to 
the  interest  of  the  parties,  so  as  to  be  joint  when  the 
interest  is  joint,  and  several  when  the  interest  is  several, 
notwithstanding  language  which  under  different  circum- 
stances would  give  to  the  covenant  a  different  effect  (x). 

[t)  4  CruMe  T.  32,  c.  25,  §  42  ;  (w)  4  Cruise  T.  S2,  c  25,  §  19. 

Story's  Eq.  Jtir.  §  1249  ;  Sugd.  Con-  (x)  1  Pres.  Shep.  T.  166 ;  Sonbiti 

else  View,  563.    See  supra,  par.  982.  v.  Park,  12  M.  &  W.  136 ;  Pugh  v. 

(tt)  1  Pres.  Shep.  T.  161.  Stringfidd,  8  Com.  B.  2. 

(r)  4  Cruise  T.  32,  c.  25,  §  17. 
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Thus,  where  a  person  covenants  with  two  or  more  and  with  ^-  ni.T.12, 

each  of  them,  if  each  of  the  covenantees  takes  a  several 

interest,  the  covenant  is  several ;  but  if  the  covenantees 
take  a  joint  interest  in  the  subject  matter  of  the  covenant, 
it  is  a  joint  covenant  (y).  And  it  has  been  held,  that 
where  A.  covenants  with  one  person,  "  and  also,  as  a  dis- 
tinct covenant,"  with  another,  this  is  a  joint  covenant  on 
which  both  must  sue  jointly,  if  it  appears  on  the  face  of 
the  deed  that  they  have  a  joint  interest  in  the  subject 
matter  of  the  covenant  (z) ;  and  that  a  covenant  with 
tenants  in  common,  and  each  and  every  of  them,  their  and 
each  and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  to  repair,  is  a  joint  and  not  a  several  covenant ; 
so  that  an  action  must  be  brought  by  all  the  tenants 
in  common,  or  the  survivors  or  survivor  of  them  (a). 
1811. 

VI.  Meat  and  Personal  ComnanU, 

Covenants  are  further  divided  into  real  and  personal.  Jf^c^^^tB 
(Covenants  real  are  those  which  have  for  their  object  some-  "*^* 
thing  annexed  to,  or  inherent  in,  or  directly  and  perma- 
nently connected  with,  real  property  (6).     Thus  the  usual 
covenants  for  title  are  real  covenants  (c).     1812. 

The  essential  difference  between  a  real  and  a  personal  SSoron^ 
covenant  is,  that  a  real  covenant  runs  with  the  land  (d).  c-^IiS^ts 
And  a  covenant  which  runs  with  the  land  is  one  of  which  pereonai 
the  obligation  on  the  one  hand^  and  the  benefit,  to  be  ^^|^^ 


(y)  4  CnuBe  T.  32,  c.  25,  §  IS.  811,  infra,  par.  1824. 

(z)  Hopkinton  v.  Lee,  6  Ad.  &  E.  (c)  4  Crmfle  T.  32,  c.  25,  §  64  ; 

(N.  S.)  964.  Sugd.  Goncise  View,  435. 

(a)  Bradlmme  ▼.  Botjkld,  14  M.  {d)  4  Cruise  T.  82,  c.  25,  §  25,  28. 

A  W.  559.  See  WUwn  y.  EaH,  2  Hem.  &  M. 

(h)  4Cmi8eT.  32,c.25,§21.    See  551  ;  Eoopery,Olarhey'L,'R.  2Q.B. 

Tkama$  V.  ffaywardy  L.  R   4  Ex.  200. 

VOL.  II.  D 
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S  i"J*io  ®°^^^^*^  ^y  action,  on  the  other  hand,  will  attach  upon  the 

successiye  owners  of  the  property  (e).     1818. 
land-  Whether  the  covenants  are  real  or  personal,  the  cove- 

Uability  of 

the  cove,      nantor  is  liable  to  an  action  for  damages  for  breach  of 

nantor,  hlB  *^ 

to*"imd*"  covenant,  or,  if  he  is  dead,  his  executors  or  administrators 
J^^'       are  liable  to  the  extent  of  his  personal  property  in  their 
hands  ;  and  if  the  covenant  is  (as  it  constantly  is)  for  him 
and  his  "  heirs,"  then  his  heir  is  also  liable,  so  far  as  the 
value  of  any  real  property  which  has  descended  to  him  in  ' 
fee  simple  may  extend  (/).     The   heirs  are  not  bound 
unless  named ;  and  the  heirs  cannot  be  bound  unless  the 
obligation  commences  in  or  with  the  ancestor ;  and  there- 
fore a  covenant  by  a  man,  for  himself,  his  executors  and 
administrators,  or  for  his  heirs,  without  naming  himself, 
even  though  the  act  is  to  be  done  after  his  death,  wiU  not 
bind  the  heirs.     The   executors   and   administrators  are 
bound  without  being  named,  unless  tl^e  act  is  one  which  is 
to  be  performed  personally  by  the  covenantor,  and  there 
has  been  no  breach  before  his  death  (g).    1814. 
Aiitoiiabi-       By  the  stat.  22  &  23  Vict.  c.  35,  s.  27,  "  Where  an  exe- 

lity  of  exe- 
cutor or  ad-  cutor  or  administrator,  liable  as  such  to  the  rents,  cove- 

minlstrator  ' 

rerJte^ci^'  nants,  or  agreements  contained  in  any  lease  or  agreement 
jJJ^ente.  foT  a  Icasc  granted  or  assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied 
all  such  liabilities  under  the  said  lease  or  agreement  for  a 
lease  as  may  have  accrued  due  and  been  claimed  up  to 
the  time  of  the  assignment  hereafter  mentioned,  and  shall 
have  set  apart  a  sufficient  fund  to  answer  any  future 
claim  that  may  be  made  in  respect  of  any  fixed  and 
ascertained  sum  covenanted  or  agreed  by  the  lessee  to  be 
laid  out  on  the  property  demised  or  agreed  to  be  demised, 
although  the  period  for  laying  out  the  same  may  not  have 

(e)  Burton,  §  476.  {ff)  1  Pres.  Shep.  T.  80, 177—8  ; 

(/)  Burton,  §  579  ;  Sugd.  Concise      1  Jarm.  &  Byth.  by  Sweet,  484  ;  3 
View,  452.  Id.  484—5. 
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arrived,  and  shall  have  assigned  the  lease  or  agreement  ^t.  m.T.  12^ 

for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 

distribute  the  residuary  personal  estate  of  the  deceased 
to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as 
the  case  may  be),  of  the  personal  estate  of  the  deceased  to 
meet  any  future  liability  under  the  said  lease  or  agree- 
ment for  a  lease ;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not,  after  having 
assigned  the  said  lease  or  agreement  for  a  lease,  and 
having,  where  necessary,  set  apart  such  sufGicient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subse- 
quent claim  under  the  said  lease  or  agreement  for  a  lease  ; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  lessor  or  those  claiming  under  him  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons 
to  or  amongst  whom  the  said  assets  may  have  been 
distributed;'     1815. 

And  by  s.  28,  '^In  like  manner,  where  an  executor  or  i^i  to  liabi- 
lity of  eze- 

administrator,  liable  as  such  to  the  rent,  covenants,  or  f^to'»  ac  , 

'  '  '  In  respect  of 

agreements  contained  in  any  conveyance  on  chief  rent  or  S^<^^: 
rentcharge  (whether  any  such  rent  be  by  limitation  of  use,  SS?^t 
grant,  or  reservation),  or  agreement  for  such  conveyance,  lU^o. 
granted  or  assigned  to  or  made  and  entered  into  with  the 
testator  or  intestate  whose   estate  is  being  administered, 
shall  have  satisfied  all  such  liabilities  under  the  said  con- 
veyance, or  agreement  for  a   conveyance,  as  may  have 
accrued  due  and  been  claimed  up  to  the  time  of  the  con- 
veyance hereafter  mentioned,  and  shall  have  set  apart  a 
sufficient  fond  to  answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascertained  sum  cove- 
nanted or  agreed  by  the   grantee  to   be  laid  out  on  the 
property  conveyed,  or  agreed  to  be   conveyed,  although 
the  period  for  laying  out  the  same  may  not  have  arrived, 
and  shall  have  conveyed  such  property,  or  assigned  the 

D  2 
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F^iiLT.is.  said  agreement  for  sach  conyeyance  as  aforesaid,  to  a 

— ^ porchaaer  thereof,  he  shall  be  at  liberty  to  distribute  the 

residoary  personal  estate  of  the  deceased  to  and  amongst 
the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  any  farther  part  (as  the  case  may  be) 
of  the  personal  estate  of  the  deceased  to  meet  any  future 
liability  under  the  said  conveyance  or  agreement  for  a 
conveyance ;  and  the  executor  or  administrator  so  distri- 
buting the  residuary  estate  shall  not,  after  having  made 
or  executed  such  conveyance  or  assignment,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid, 
be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  conveyance,  or  agreement  for  conveyance  ; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  grantor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or 
persons  to  or  among  whom  the  said  assets  may  have  been 
distributed"     1816. 

^^?JJ^JJ_      Those  persons  only  will  be  bound  by  a  real  covenant, 

b!(^  who  take  the  estate  of  the  covenantor.  And  therefore  an 
appointee  of  the  covenantor  will  not  be  bound  :  because 
the  appointee  is  in  under  the  deed  creating  the  power:  his 
estate  is  derived  out  of  the  seisin,  not  of  the  appointor,  but 
of  the  person  out  of  whose  seisin  the  appointor's  estate  was 
derived  (A).     1817. 

Jjj*^^  In  the  case  of  inherent,  but  not  of  collateral  covenants, 
even  though  assigns  be  not  mentioned,  and  whether  the 
assignment  is  from  the  lessee  himself,  or  from  his  repre- 
sentatives, or  from  any  other  assignee,  an  assignee  is  bound 
by  an  express  real  covenant  from  the  date  of  his  assign- 
ment, whether  he  enter  or  not,  but  only  whUe  he  continues 
assignee ;  and  he  may  at  any  time  discharge  himself  from 


(h)  9  Jarm.   &  Byth.  by  Sweet,       489,  441  ;  4  Crvdae  T.  82,  c  25,    § 
846,  346  ;  Stigd.  Concise  View,  487,      67. 
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his  obligation  to  the  reversioner,  but  not  from  his  covenants  p*.  in.T.12. 
^  '  ,  ch.  1, 8.  10. 

for  indemnity,  by  an  assignment,  even  to  a  beggar  (i).  1818- 

But  the  lessee  himself,  the  original  covenantor,  is  not  ^^^^^ 
discharged  from  liability  on  an  express  covenant  by  assign-  "^Jgiwaent 
ing  over  the  term ;  nor  are  his  heirs,  when  named,  nor  his 
executors  or  administrators  ;  for  the  lessor  or  grantee  of  the 
reversion  may  either  charge  the  lessee,  his  heirs,  executors, 
or  administrators,  or  the  assignee  (&).  But  the  original 
lessee  is  discharged  from  all  implied  covenants  by  his  as- 
signment, if  assented  to  by  the  reversioner  (Z),     1819. 

Each  successive  assignee  of  a  lease  is  bound  to  indemnify  Liability  of 
the  original  lessee  against  breaches  of  covenants  in  the  lewoo. 
lease  committed  by  each  assignee  during  the  continuance 
of  his  own  term  (m).     1820. 

A  person  who  is  not  assimee  of  the  whole  term  or  un-  underieiweo 

*  ^  or  ono 

expired  residue  of  a  term,  but  is  a  mere  underlessee,  or  an  ^^^ 
assignee  of,  or  person  claiming  under,  an  underlessee,  is  not  '»°*^^^- 
liable  to  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  original  lease  (n).    But  he  may  under  cer- 
tain circumstances  be  liable  to  an  injunction  (o).     1821. 

The  benefit  of  real  covenants  passes  to  the  heirs  of  the  ^^^^^. 
covenantee,  although  entered  into  with  him  and  his  execu-  ^^^^^ 
tors  and  administrators  only,  if  they  relate  to  land  of  which 
the  covenantee  is  seised,  either  previously  to  or  by  the  deed 
containing  such  covenants,  or  by  a  deed  forming,  with  such 
deed,  a  part  of  one  transaction.  And  the  benefit  of  real 
covenants,  entered  into  with  the  covenantee,  his  heirs  and 
assigns,  or  even  with  the  covenantee  and  his  heirs  only,  also 
passes  to  all  persons  who  take  the  estate  of  the  covenantee, 

(0  1  Pre&  Shep.  T.   177,  180  ;  (m)  Moule  ▼.  OarreU,  L.  B.  6  Ex. 

Burton,  §  1086  ;  9  Jann.  &  Byth.  by  182  ;  7  Ex.  (Ex.  Ch.)  101. 

Sweet,  888—9.  (n)  4  CruiBe  T.  82,  c.  25,  §  88 ; 

{k)  1  Pres.  Shep.  T.  180  ;  4GrciiBe  Burton,  §  855  n. 

T.  82,  c.  25,  §  87  ;  Bnrton,  §  1086  ;  (o)  Parker  v.   Wkyte,  1  Hem.  k 

Sm^  y.  North,  L.  R.  7  Ex.  242.  MiL  167  ;  OlemerUt  v.  WeOes,  L.  B. 

(0  Burton,  §  1087.  1  Eq.  200. 
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pr.  iiLT.ii  or  any  estate  derived  out  of  that  estate,  but  not  to  persons 

Ch.I,  8.  10.  -^  \   ^  ^ 

whose  estate  is  derived  out  of  the  seisin  of  some  other 

person.  Hence,  where  covenants,  are  entered  into  with  the 
releasee  to  uses  and  his  heirs  and  assigns,  or  with  him  and 
his  heirs  only,  they  run  with  the  land  for  the  benefit  of  all 
the  cestuis  que  use  whose  estates  are  derived  out  of  the 
momentary  seisin  of  such  releasee,  whether  such  cestuis  que 
use  are  or  are  not  parties  to  the  conveyance,  and  whether 
they  claim  immediately  imder  it,  or  by  virtue  of  an  appoint- 
ment made  imder  a  power  contained  in  that  conveyance. 
And  so,  where  the  covenants  are  made,  not  with  the  re- 
leasee to  uses,  but  with  the  cestui  que  use  and  his  heirs 
and  assigns,  or  with  him  and  his  heirs  only,  they  run  with 
the  land  for  the  benefit  of  any  person  who  claims  as  suc- 
cessor or  alienee  of  his  estate.  But  when  made  with  the 
cestui  que  use  and  his  heirs  and  assigns,  they  do  not  run 
with  the  land  for  the  benefit  of  an  appointee  of  the  cestui 
que  use ;  because  such  appointee,  though  the  alienee  of  the 
cestui  que  use,  is  not  the  alienee  of  his  estate ;  for  the  cestui 
que  use,  by  the  appointment,  defeats  and  annihilates  his 
own  estate,  and  substitutes  a  new  estate  in  favour  of  his 
appointee,  which  takes  effect,  not  out  of  the  seisin  of  the 
cestui  que  use,  but  out  of  the  original  seisin  of  the  releasor 
to  uses.  In  consequence  of  this,  where  the  releasee  to  uses 
and  the  purchaser  are  different  persons,  covenants  whicJi 
are  intended  to  run  with  the  land  should  be  made  with  the 
releasee  to  uses,  and  not  with  the  cestui  que  use  (p).  1822. 
As  the  covenants  will  only  run  with  the  estate  of  the 
covenantee,  if  he  takes  but  a  particular  estate,  and  an  estate 
in  remainder  is  limited  to  another  person,  the  covenants 
will  not  run  with  the  latter  estate,  unless  the  remainder- 


{p)  4  CraiBe  T.  82,  c.  25,  §  28, 64;      364  ;  Barton,  §  581,  685  ;  1 

Siigd.  Condse  View,  435—441;  9      Shop.  T.  176  ;  Western r.  Macdermoi^ 
Jarm.  &  Byth.  by  Sweet,  866,  862,      L.  E.  1  Eq.  499. 
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man  is  expressly  named  in  the  covenant,  and,  in  cases  under  pi.  111.T.12, 
the  old  law,  is  also  a  party  to  the  deed  (q).     1823.  

If  a  covenant  does  not  concern  the  land  itself,  but  only 
a  particular  mode  of  occupying  or  using  the  same,  it  does 
not  run  with  the  land.  Thus,  if  a  lessee  covenants  to  use 
the  premises  as  a  public-house,  and  the  lessor  covenants 
not  to  build  or  keep  any  house  for  the  sale  of  beer  or 
spirits  within  a  certain  distance  of  the  demised  premises, 
the  lessor's  covenant  does  not  run  with  the  land,  so  as  to 
enable  the  assignee  of  the  lease  to  sue  him  (r).     1824 

Where  the  whole  of  a  term  is  assigned,  and  no  reversion 
is  left  in  the  assignor,  though  the  rent  be  reserved  to  the 
original  lessee  and  not  to  the  lessor,  the  assignee  will  be 
entitled  to  the  benefit  of  the  covenants  contained  in  the 
original  lease  (s).    1826. 

VII.  CanatTiiction  of  certavn  Covenants. 

In  the  case  of  a  covenant  not  to  carry  on  a  profession  or 
business  within  a  certain  distance  of  a  specified  place,  it 
should  be  defined  in  what  way  the  distance  is  to  be  measured: 
whether  in  a  straight  line  "as  the  crow  flies,"  or  by  the 
nearest  mode  of  practicable  access.  In  the  absence  of  such 
definition,  it  has  been  held  (but  not  unanimously)  that  the 
distance  is  to  be  measured  in  the  former  way  (Q.     1826. 

The  widow  of  the  covenantor  claiminfir  dower  is  a  person  coveuan- 

®  ^  tor's  widow 

claiming  under  him,  within  the  meaning  of  the  covenants  ^jj^'j^jj^^^ 
for  tifle  (v).    1827. 

Although  covenants  are  to  be  construed  according  to  the  ^S^^oJ^ 
intent  of  the  parties,  yet  where  a  person  covenants  to  do  ^^    ** 
and  perform  aU  such  acts,  matters,  and  things  as  may  be 
requisite  for  continuing  and  keeping  on  foot  a  policy  of 

{<l)  9  Jarm.  k  Byth.  by  Sweet,  (<)  4  CrtuBe  T.  32,  c.  25,  §  5. 

363.    See  wxpok,  par.  1798.  (0  Mouflet  v.  OdU,  L.  B.  7  Ex.  70 ; 

(r)  Thmuu  v.  Hayvard,  L.  R.  4  8  Ex.  (Ex.  Oh.)  32. 

Ex.  811.  (»)  See  4  Cniiiie  T.  32,  c.  25,  §  78. 
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pr.?iii.T.i2,  insurance  on  his  life,  it  was  held  that  this  covenant  could 

Oh.  1,  8.  10.  ' 

not  be  read  negatively,  as  if  he  had  covenanted  to  do  no 
act  whereby  it  would  become  void ;  and  that  therefore  the 
covenant  is  not  broken  by  his  suicide,  whereby  the  poUcy 
becomes  forfeited  (v).     1828. 
Meoniiiff  of       It  has  been  held  that  a  charg^e  for  repair  of  a  bridge  is 

exproBuon  ^  ^ 

faM/'*^'  not  a  parliamentary  tax,  within  the  meaning  of  a  covenant 
to  pay  rent  clear  of  ''  all  taxes  and  deductions  whatsoever, 
parliamentary  or  parochial,''  where  it  arises  from  a  liability 
by  reason  of  tenure,  and  does  not  originate  in  an  Act  of 
Parliament,  though  an  Act  of  Parliament  supplies  a  more 
convenient  mode  of  raising  the  necessary  funds  to  meet 
it  (w).     1829. 

Covenant  as     Where  a  house  is  sold  subject  to  a  covenant  not  to  carry 

to  purpose  **    ^ 

hSiI^OT  *  ^°  ^^y  trade,  business,  or  calling  whatever,  in  or  upon  it, 

Lmd^ia  to  be  Qj.  othcrwise  use,  or  suffer  the   same  to  be  used,  to  the 

annoyance,  nuisance,  or  injury  of  any  of  the  houses  on  the 

estate,  the  carrying  on  a  school  for  young  ladies  is  a  breach 

of  the  covenant  {x).     1830. 

It  has  been  held  that  the  sale  of  beer  by  retail  under  a 
license  "  not  to  be  drunk  on  the  premises,"  is  no  breach 
of  a  covenant  not  to  use  the  premises  as  ''a  public 
house  "  (y),  or  as  "  a  beer  house  "  (z).  And  it  has  also 
been  held  that  the  sale  of  wine  and  spirits  in  bottle  by 
a  grocer,  or  even  by  a  wine  merchant,  is  not  an  infringe- 
ment of  a  covenant,  that  the  trade  or  calling  of  an  hotel 
or  tavern-keeper,  publican,  or  beershop-keeper,  or  seller  by 
retail  of  wine,  beer,  spirits,  or  spirituous  liquors,  shall  not  be 
exercised  (a).  But  these  decisions  are  questionable.  1831. 
Where  a  purchaser  covenants  that  he  will  not  do  any- 

(v)  Dormayy, BorrodaiUjlO BetkY.  {y)  Peate  v.  CoaU,  L.  R.  2  Eq. 

835  ;  5  Com.  B.  380.  688. 

(w)  Baker  v  GreenhiU,  8  Ad  &  E.  («)  Londond:N,  W,  Ry,  Co,  v.  Qur^ 

(N.  S.)  148.  iwtt,  L.  R.  9  Eq.  20. 

(x)  Kemp  V.  Sober,  1  Sim.  (N.  S.)  («)  Jone»  v.  Bone,  L.  R.  9  Eq.  674. 
617. 
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thing  that  would  be  "a  nuisance,"  the  word  ''nuisance  "  Pry^TJ;-^. 

C>H.  If  8>   Xv« 

must  be    restricted   to   its   technical  meaning,  and  not 

regarded  as  synonymous  with  "  annoyance ; "  and  the 
establishment  of  a  national  school  is  not  a  legal  nuisance, 
though  it  may  tend  greatly  to  depreciate  the  value  of  the 
adjoining  property,  which  the  covenant  was  designed  to 
protect  (6).     1832. 

VIII.    Cesser,  Discharge,  or  Satisfaction   of  Covenants, 

arid  Relief  against  them. 

Where  a  person  has  expressly  and  absolutely  contracted  ^J^Sty®'  ^ 
or  covenanted  to  do  a  particular  thing,  it  is  no  ground  for  JSSJSto"* 
the  interference  of  a  Court  of  Equity  that  he  has  been  pre-  "*^^°^*'° 
vented  by  accident  or  unforeseen  circumstances  from  fulfil- 
ling his  engagement,  or  from  deriving  the  full  benefit  of  the 
contract  on  his  side.    For  he  might  have  prevented  any 
injury  to  himself  from  accident,  by  making  proper  excep- 
tions ;  but  since  he  omitted  doing  so,  the  law  will  presume 
an  intentional  general  liability  (c).     So   that  if  a  lessee  to  repair, 
covenants  to  keep  the  demised  premises  in  repair,  he  will 
be  bound  to  do  so,  notwithstanding  any  unavoidable  acci- 
dent by  which  they  are  destroyed  or  injured  {d)     And  ^^J^^ 
where  there  is  a  covenant  to  pay  rent  during  the  term, 
without  any  proper  exceptions,  it  must  be  paid,  notwith- 
standing the  premises  are  accidentally  burnt  down  during 
the  term  (e\    And  where  a  persou  covenants  to  raise  and  to  ndae  and 

^  ^  *■  pay  for  a 

work  a  certain  number  of  tons  of  coal  in  the  year,  and  pay  °^^ty  ^i 
for  the  same  a  certain  rate  per  ton,  or  pay  a  fixed  rent,  ^'^^^ 
whether  the  coals  should  be  wrought  or  not ;  the  whole 
amount  of  rent  may  be  claimed,  although  the  mine  is  so 
exhausted  that  the  lessee  could  not  raise  the  number  of 

(&)  Hwrritm  ▼.  6<oo(i,  L.  B.  11  Eq.      lOi. 
888.  (d)  Story's  Eq.  Jnr.  §  101. 

(c)  See  Store's  Eq.  Jnr.  §  101^  {e)  Stoi/s  £q.  Jur.  §  102. 
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pr.  iii.T.12,  tons  in  the  year.      In  such  a  case  it  is  considered  that  the 

Ch.  1,  8.  10. 

Court  cannot  import  into  the  covenant  a  condition  that 

there  should  be  coals  to  that  extent :  if  such  was  the  in- 
tention of  the  parties,  they  should  have  so  expressed 
it  (/).  But  where  performance  of  a  covenant  is  become 
impossible,  by  the  act  of  God  (as  where  a  person  who 
covenants  to  serve  another  for  seven  years,  dies  before  the 
seven  years  are  expired),  the  covenant  is  discharged  (gr). 
1833. 

oppresrire       If  a  covcuant  is  very  injurious  and  oppressive,  a  Court  of 

to  RnSy*^  Equity  will  not  enforce  it,  nor  grant  an  injunction  to  pre- 
vent a  breach  of  it  (A).     1834. 

covonanta        Where  the  deed  itself,  wherein  the  covenants  are  con- 

deiormined  i  •   i       i  i  i     • 

with  the      tained,  or  the  estate  on  which  the  covenants  depend,  is  at 

deed  or  '  * 

Jjjjjj^  an  end,  there,  regularly,  the  covenants  are  also  determined, 
>6xcept  in  cases  provided  against  by  the  stat  7  &  8  Vict. 
r.  76,  s.  12,  and  8  &  9  Vict  c.  106,  s.  9  (i).  And,  there- 
fore, under  the  old  law,  if  a  lease  for  life  or  years  was 
surrendered,  except  for  the  purpose  of  renewal,  or  if  a 
deed  was  void  by  erasure  or  the  like,  and  there  were 
covenants  contained  in  the  deed,  the  covenants  were  also 
\  extinguished  thereby.  But  a  surrender  did  not  discharge 
a  breach  of  covenant  antecedent  to  such  surrender  {j). 
1835. 

Where,  on  a  purchase  by  the  lessee,  a  conveyance  of  the 
inheritance  is  made  by  the  lessor  to  the  lessee,  that  puts 
an  end  to  the  covenants  in  the  lease  (A;).     1836. 

Where  the        In  the  case  of  a  covenant  that  a  wife  or  relative  shall 

leaidng  a 

(Uatributive  reccivc  a  firross  sum  on  the  death  of  the  covenantor,  his  or 

atiAra  nv  an  O  ' 


share  by  an 
intestate  is 

a 


JSoTOil"  ^^^  distributive  share,  in  the  case  of  an  intestacy,  if  equal 


(/)  Marquis  of  Bute  v.  Thomptont  of  s.  5,  on  Ldaaee. 

18  M.  &  W.  487.  (jf)  1  Pres.  Shep.  T.  180 ;  1  Piatt 

(g)  1  Pires.  Shep.  T.  180.  on  LeaseB,  787—8. 

{h)  Talbot  Y.  Ford,  18  Sim.  178.  {h)  Siigd.  Condae  View,  124. 
({)  See  Part  III.  T.  12,  c.  2,  end 
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to  or  greater  than  the  sum  covenanted  to  be  paid,  is  to  be  ^-  '/'J-JJ 
considered  as  a  performance ;  if  less,  as  a  part  perform-  ^^^^ — 
ance.     But  where  the  covenant  is  that  an  annuity  shall  be  JJ^^^ 
paid  or  secured  on  the  death  of  the  covenantor,  the  distri-  ^v^iit 
butive  share  is  not  a  performance  or  part  performance  (i). 
And,  where  the  covenant  debt  arises  in  the  lifetime  of  the 
covenantor  (as  where  he  covenants  within  two  years  after 
marriage  to  pay  a  certain  sum,  and  he  outlives  the  two 
years),  a  distributive  share  will  not  be  a  performance  or  a 
satisfaction  of  the  covenant.    Nor  is  an  orphanage  part; 
for  it  is  not  in  the  father's  power  (m).     1837. 

Where  a  father,  on  the  marriage  of  his  daughter,  cove-  where  an 

.  obligation 

nants  that  he  will,  by  deed  or  will,  give,  leave,  and  be-  ^^j^.'®"^*"^ 
queath  unto  her  an  equal  share  with  his  other  children,  of  JlS^^f ^^ 
all  the   real   and  personal  estate  of  which  he  may  die  ^  w^S?" 
seised  or  possessed,  and  the  daughter  dies  in  her  father's  wm  wtered 
lifetime,  and  he  devises  and  bequeaths  his  property  to  his 
surviving  children,  it  has  been  held  that  this  is  no  breach 
of  the  covenant  (n).     1838. 


Section  XI. 
Of  the  Indorsed  Receipt 


It  is  the  usual  practice  to  acknowledge  payment  of  the  ^  ^l^'^H* 
consideration  money  in  the  operative  part.  And  sometimes 
there  is  a  distinct  recital  of  the  payment  of  the  same.  In 
addition  to  either  or  both  of  these,  it  is  usual,  in  the  case 
of  a  purchase  or  mortgage,  where  the  consideration  money 
is  paid  or  advanced  at  the  time  of  the  execution,  to  indorse 
upon  the  deed  a  receipt  for  it,  signed  by  the  party  who 
receives  the  money.    But  when  the  payment  of  the  money 

(0  2  Spence'8  £q.  Jar.  609.  (n)  Jones  v.  Haw,  7  Hare,  267. 

(m)  2  Spencers  £q.  Jar.  609. 
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Pi 


?-",""  J?*  is  recited  as  an  antecedent  transaction,  it  is  not  usual  to 

/flu  If  ^  It' 

place  a  receipt  on  the  back  of  the  deed.    At  Law,  either  the 

recital  or  the  acknowledgment,  if  sufficiently  precise,  will 
hind  the  parties  by  estoppel.  But  the  indorsed  receipt  is 
not  conclusive,  because  not  under  seal  And  in  Equity , 
none  of  these  are  of  any  avail  if  non-payment  is  proved,  as 
it  may  be  (o).  In  Equity,  payment  will  be  presumed,  after 
a  great  length  of  time  (p).  The  indorsed  receipt,  or,  it 
seems,  a  distinct  curcumstantial  recital  of  payment  in  the 
body  of  the  deed,  is,  under  ordinary  circumstances,  suflS.- 
cient  to  excuse  persons  subsequently  dealing  with  the 
purchaser,  from  inquiring  whether  the  money  has  been 
actually  paid  (q).  And,  on  the  other  hand,  the  absence  of 
any  receipt  for  the  consideration  is  notice  to  a  purchaser 
that  it  has  not  been  paid  (r).     1839. 

(o)    Sugd    Concise  View,    537  ;  (p)  Sugd.  Concise  View,  537. 

Burton,  §  535  ;  1  Jarm.  &  Byth.  by  {q)  9  Jann.  k  Byth.  by  Sweet,  78. 

Sweet,  90  ;  5  Id  552  ;  9  Id.  78  ;  4  (r)  1  Jarm.  &  Byth.  by  Sweet,  93. 
Cruise  T.  82,  c  20,  §  27. 
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CHAPTER  II. 

OP  THE  DIFFERENT  KINDS  OP  DEEDS :  AND  PIB8T,  OF  THE 
DIFFERENT  KINDS  OP  COMMON  LAW  CONVEYANCES. 

Those  deeds  which  are  termed  conveyances,  in  the  wide   part  hi. 

•^  T.  12,  Cii.  2. 

sense  of  the  word,  and  which  serve  to  create,  divide,  trans 

Diviflion  of 

fer,  discharge,  strengthen,  defeat,  or  renounce  estates  or  convoy- 


ances. 


interests,  may  be  arranged,  into  two  great  classes : — 

I.  Conveyances  at  the  Common  Law. 

II.  Statutory  Conveyances,  that  is,  deeds  which  derive 
their  efficacy  from  the  operation  of  an  Act  of  Parliament. 
1840. 

I.  Of  Common  Law  Conveyances  there  are  about  thirteen  common 

,  law  convey- 

kinds : — 1.  Feoffments.    2.  Gifts.     3.  Grants.    4.  Bargains  ^^^ 
.and  Sales.      5.  Leases.     6.   Exchanges.     7.  Partitions. 
8.  Releases.     9.  Confirmations.     10.  Surrenders.     11.  As- 
signments.    12.     Defeasances.     13.  Disclaimers.     1841. 

Defeasances  and  disclaimers  operate  in  effect  as  convey* 
ances,  by  causing  property  to  return.  Feoffments,  leases, 
and  partitions  exclusively  relate  to  real  estate.  Gifts, 
grants,  bargains  and  sales,  exchanges,  releases,  confirma- 
tions, surrenders,  assignments,  defeasances,  and  disclaimers 
may  relate  either  to  real  or  to  personal  estate.     1842. 

II.  Not  reckoning  those  deeds  which  existed  at  common  statutoty 

convey- 

law,  and  when  made  to  uses  operate  imder  the  Statute  of  »»«»• 
Uses,  such  as  feoffments  and  bargains  and  sales  to  uses, 
there  are  about  ten  kinds  of  statutory  deeds : — 1.  Covenants 
to  stand  seised.  2.  Deeds  of  Lease  and  Release.  3.  Sta- 
tutory Releases.  4.  Statutory  Grants,  that  is.  Grants  to 
uses  under  the  Statute  of  Uses  and  the  stat.  8  &  9  Vict. 
c.  106,  s.  2.    5.  Deeds  to  lead  and  declare  the  uses  of  other 


700  DIFFERENT   KINDS  OF  COHVETANCES. 

pabt  iil    assurances.     6.  Deeds  of  revocation  of  uses.     7.  Deeds  of 

T.  12,  Ch.  2. 

appointment   under  powers.      8.    Leases  iinder    powers. 

9.  Bargains  and  sales  under  the  Act  for  the  abolition  of 
Fines  and  Becoveries.  10.  Concise  conveyances  and  leases 
under  the  statutes  8  &  9  Vict.  c.  119  and  c.  124,  and  25  & 
26  Vict.  c.  53.     1843. 

i>««>^  Deeds  under  the   Statute  of  Uses  are  said  to  operate 

oporating  -*' 

uti^^'''  cit'h^r  without  transmutation  of  possession,  as  in  the  case 


orTi^o^  of  a  bargain  and  sale,  or  a  covenant  to  stand  seised ;  or  by 
tion  of "  transmutation  of  possession,  as  in  the  case  of  deeds  to  lead 
or  declare  the  uses  of  feoffinents,  fines,  or  recoveries :  for, 
in  the  former  case,  the  alteration  of  the  l^al  seisin  is 
effected  by  the  mere  operation  of  the  statute,  the  use  alone 
being  transferred  by  the  conveyance  itself;  while  in  the 
latter  case,  the  legal  seisin  is  first  transferred  by  a  common 
law  assurance  before  the  statute  operates  (a).  1844. 
Deeds  other      HI,  There  are  some  other  deeds  which  affect  or  concern 

than  oon- 

▼eyanoea  pgj^j  q^  persoual  cstate,  but  are  not  properly  termed  con- 
veyance&  Such  are,  1.  Deeds  of  covenant  or  agreement 
respecting  real  estate.  2.  Bonds.  3.  Declarations  of  trust 
of  real  estate.  4.  Deeds  of  appointment  of  trustees,  re- 
ceivers, stewards,  guardians,  attorneys,  and  others  standing 
in  a  confidential  relation.     1845. 

Deeds  when     IV.  Somo  of  thcsc  varlous  dccds  serve  as  purchase  deeds, 

ooneidered  * 

^OT  toSi  0^^®™  ^  mortgage  deeds,  others  as  marriage  settlements, 
g^^SSS^  others  as  deeds  of  arrangement,  others  as  deeds  of  in- 
demnity, othera  as  composition  or  creditors*  deeds,  others 
as  apportionments  of  rents,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes  which  will 
appear  Arom  the  definitions  given  of  them  in  the  following 
pages.     1846. 

(a)  1  Cruise  T.  11,  c.  4,  §  12—14;  2  Pres.  Shep.  T.  610. 
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Section  I. 
Of  a  Feoffment 
A  feoffment  properly  signifies  a  conveyance  of  corporeal  pt.  111.T.12, 

V^lla      Mf     8«       \m 

hereditaments  for  an  estate  in  fee  simple,  or  for  a  deter 

Definition. 

minable  fee  other  than  an  estate  tail,  by  livery  of  seisin 
evidenced  by  a  deed  in  writing.  Sometimes,  however,  a 
feofi&nent  signifies  a  conveyance  of  corporeal  hereditaments 
by  livery,  evidenced  by  deed,  though  only  in  tail  or  for  life. 
But  a  feoffment  in  tail  is  more  properly  termed  a  gift,  and 
a  feoifment  for  life,  a  lease  (6).  '  1847, 

A  feoffment  consists  of  two  distinct  acts :  first,  livery  of  ^o£*^f' 

'  •'a  feoffment : 

seisin,  or  delivery  of  possession,  which  was  all  that  the  Livery  of 
common  law  required.     And,  secondly,  a  written  explana-  and  a 

written 

tion  signed  by  the  feoffer,  which  is  required  by  the  Statute  glJPf**^ 
of  Frauds  (c\     By  the  stat.  8  &  9  Vict.  c.  106,  this  must  be  "^^^^  mu»t 

^  '  'f  now  be  by 

by  deed :  for  it  is  enacted,  by  s.  3  of  that  Act,  "  that  a  <*®«^- 
feoffment  made  after  the  1st  of  October,  1845,  other  than  a 
feoffment  made  under  a  custom  by  an  infant,  shall  be  void 
at  law  unless  evidenced  by  deed."     1848. 

Livery  of  seisin  is  of  two  kinds  :  livery  in  deed,  and  wvory  i« 

•'  •'  '  cither  in 

livery  in  law.     The  first  is  an  actual  delivery  of  some  Jjj^  °**  *** 
symbol  of  possession  on  the  land,  with  apt  words.     The 
second  is  a  verbal  delivery  within  sight  of  it  (d).     1849. 

Livery  in  law  does  not  transfer  the  freehold  till  an  how  iivery 

^  in  law  ro- 

actual  entry  is  made  by  the  fe'offee.     Therefore,  if  either  J^^Sd^ 
the  feoffor  or  feoffee  dies  before  an  entry  is  made  under  the 
livery  thus  given,  it  becomes  void  (e).     If  the  feoffee  dared 
not  enter  through  fear  of  his  life  or  bodily  harm,  then 
his  continual  claim  made  yearly  in  due  form  of  law  as 

(6)  1  Pres.  Shep.  T.  208,  204;  Co.  {d)  See  4  Cruifle  T.  82,  c.  4,  §  8, 

Utt.  9  a,  271  b,  n.  tl).  11 ;  Oo.  Litt.  48  »,  b,  49  b  ;  1  Free. 

{e)  Barton,  §  20  ;  4  Cruise  T.  82,  Shep.  T.  215,  216. 
c  1,  §  18  ;  4  Cruise  T.  82,  a  4,  §  4  ;  (e)  4  Cruise  T.  82,  c.  4,  §  12  ;  Co. 

1  Proa.  Shep.  T.  203.  Litt.  266  b. 
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pr.  iii.T.12,  near  as  possible  to  the  lands,  formerly  sufficed  without  an 
— ^  -  entry  (/).    But,  by  the  stat.  3  &  4  Will.  4,  c.  27,  s.  11, 

"  no  continual  or  other  claim  upon  or  near  any  land  shall 

preserve  any  right  of  making  an  entry  or  distress  or  of 

bringing  an  action."     1850. 

Livery  in  law  must  be  made  to  the  freeholder  himself : 

if  made  to  a  lessee  for  years,  it  would  not  enure  to  a 

remainderman,  but  was  void  (g).    1851. 
Where  In  ca^es  not  within  the  stat.  7  &  8  Vict.  c.  76,  s.  2,  or 

livery  IB 

necesmry.  8  &  9  Vict.  c.  106,  s.  2,  which  wiU  bc  presently  noticed, 
livery  of  seisin  is  necessary  in  all  cases  on  the  creation  or 
transfer  of  any  estate  of  freehold  in  possession  in  corporeal 
hereditaments,  except  by  matter  of  record,  as  by  the 
King's  letters  patent,  or  by  fine  or  recovery,  or  by  deed 
indented  and  enrolled,  or  by  way  of  covenant  and  raising 
of  use,  or  by  way  of  surrender,  devise,  release  or  con- 
firmation, or  by  way  of  increase.  But  it  is  not  requisite, 
nor  indeed  could  it  be  made,  on  the  creation  or  transfer  of 
incorporeal  hereditaments  alone.  Neither  is  it  requisite 
upon  the  creation  or  transfer  of  a  lease  for  years  or  other 
chattel  interests  (h).     1852. 

Who  may         As  Uvcry  of  scisiu  is  the  delivery  of  the  actual  posses- 
give  livery,  "^  ■■■ 

sion,  it  follows  that  no  person  who  has  not  the  actual 
possession  at  the  moment  can  give  livery  in  deed  (i) ;  and 
therefore  it  is  requisite  that  all  persons  that  have  any  law- 
ful estate  and  possession  in  the  thing  whereof  livery  is  to 
be  made,  such  as  lessees  for  life  or  years,  join  in  the  making 
thereof,  or  be  removed  thence  (j).  1853. 
Of  what  A  feofifment  can  only  be  made  of  corporeal  hereditaments 

livery  can 

be  made,      of  which  the  actual  possession  may  be  delivered  to  the 

(/)  2  BL  Com.  316;  Co.  Litt  (i)  i  Cruiae   T.   82,  c.  4,  §  10  ; 

48  b.  Watk.  Conv.  3rd  ed.  by  Pwst  160  ; 

ig)  Co.  Litt.  49  b.  Co.  Litt  50  a,  48  bi 

{h)  1  Prea.  Sbep.  T.  210,  211 ;  2  {j)  1    Pim'Shep.  T.  206,  218 ; 

Bl.  Com.  314;  Watk.  Conv.  3rd  ed.  Watk.  Conv.  8rd  ed.  by  Preal.  160 

by  Prest  32,  161.  —2  ;  Co.  Litt  48  b,  and  n.  (8). 
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feoffee,  except  that  incorporeal  hereditaments,  appendant,  pt.  nT.T.12, 

incident,  or  accessory  to  corporeal  hereditaments,  may  pass '- 

with  the  corporeal  hereditaments,  as  the  principal,  hy  means 
of  a  feoflment  (A).     1854. 
Livery  of  seisin  must  be  made  in  the  lifetime  of  the  whenUvery 

must  bfi 

parties.  A  distinction,  however,  occurs  between  the  case  made. 
of  joint  tenants  and  that  of  tenants  in  common. .  Where 
the  feoffers  are  joint  tenants,  if  one  of  them  dies  before 
livery,  as  his  share  survives  to  the  others,  the  entirety  of 
the  parcels  may  pass  from  the  survivors.  But  where  they 
are  tenants  in  conmion,  the  part  of  the  person  dying 
devolves  to  his  heirs,  and  the  feoffment  of  the  survivors 
will  not  pass  his  share,  as  it  is  not  in  them ;  but  it  will  be 
good  as  to  their  own  shares.  So,  where  the  feoffees  are  to 
be  joint  tenants,  notwithstanding  the  death  of  one  of  them 
before  liveiy,  the  entirety  of  the  parcels  will  pass  to  the 
survivors.  But  where  they  are  to  be  tenants  in  common, 
the  livery  will  be  void  as  to  persons  djdng  before  livery  is 
made,  and  as  to  the  shares  intended  for  them ;  but  it  will 
be  good  as  to  the  survivors  and  the  shares  intended  for 
them  (I).    1855. 

Lively  in  deed  may  be  given  and  received  by  attorney,  wvoy  by 
But,  1.  He  must  be  authorized  by  deed,  i£.,  either  by  the 
feofEment  itself  or  by  some  other  deed;  and  hence 
an  infant  or  a  married  woman  cannot  give  livery  by 
attorney.  2.  The  attorney  must  pursue  his  authority,  in 
substance  and  effect  at  least.  3.  He  must  do  it  in  terms 
or  in  substance  in  the  name  of  the  person  who  gives  the 
authority.  4.  Liveiy  must  be  given  in  the  lifetime  of  the 
parties ;  so  that  the  seisin  may  pass  out  of  the  feoffor  in 
his  lifetime,  into  the  feoffee  in  his  lifetime.  But  livery  in 
law  may  not  be  made  by  attorney  (m).    1866. 

• 

(A)  4  Cnuse  T.  82,  c.  4,  §  26 ;  1  (0  1  Pt«8.  Shep.  T.  212. 

Pree.  Shep.  T.  206,  214 ;  Burton,  §  (to)  1  Preu.  Shep.  T.  217,  218  ;  4 

40,  42.  CroiBe  T.  82,  c.  4,  §  14, 15  ;   2  Bl. 

VOL.  n.  E 
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OF  A  FEOFFMENT. 

When  a  partictdar  estate  for  years  or  of  freehold  and 
a  freehold  remainder  are  created  together  de  novo  out  of  a 
corporeal  hereditament  in  possession,  livery  is  given  to  the 
tenant  of  the  particular  estate  in  possession,  and  it  then 
enures  to  the  remainderman.  When  an  estate  is  created 
afterwards,  expectant  on  a  lease  tlien  in  being,  the  livery 
must  not  be  made  to  the  lessee  for  years ;  for,  if  it  were, 
it  would  operate  nothing,  nam  quod  semel  meum  est, 
amplius  meum  esse  non  potest ;  but  it  must  be  made  to 
the  remainderman  himself,  by  consent  of  the  lessee  for 
years  (n).     1857. 

If  an  estate  is  made  of  divers  pieces  of  land  in  divers 
villages  in  the  same  county,  livery  of  seisin  of  and  in  any 
part  thereof  in  the  name  of  all  the  rest,  or  according  to  the 
deed,  suffices  for  all,  provided  all  the  pieces  are  in  the 
grantor's  possession  and  out  of  lease.     But  if  the  pieces  of 
land  lie  in  divers  counties,  or  if  they  are  in  the  same 
county  and  they  are  in  lease  under  different  leases,  or  out 
of  the  possession  of  the  feoffor,  it  is  requisite  that  livery 
of  seisin  be  made  upon  some  of  the  lands  in  both  or  all  the 
counties,  and  upon  every  parcel  of  land  that  is  out  of  pos« 
session  or  in  the  occupation  of  a  distinct  occupier,  or  at 
least  in  some  parcel  of  the  land  in  the  occupation  of  every 
several  tenant  (o).     1858. 

A  memorandum  that  livery  of  seisin  was  given  is  usually 
indorsed  on  all  ancient  feoffments.  But  Coui-ts  of  Law  and 
Equity  will  presume  livery  of  seisin  to  have  been  given, 
though  not  indorsed  on  the  deed,  where  the  possession 
has  gone  according  to  the  feoffinent  for  a  length  of 
time  Cp).    1859. 


Com.  815,  816 ;  Watk.  Conv.  8rd 
ed.  by  Prest  165 ;  Co.  litt.  48  b» 
52  a,  b. 

(n)  2  BL  Com.  166, 167, 814 ;  Co. 
litt  49  b.  . 


(o)  1  Preii.Shep.  T.212  ;  4GniiBe 
T.  82,  c  4,  §  7  ;  2  BL  Com.  315 ; 
Litt.  s.  61. 

ip)  4  Cruiae  T.  82,  a  4,  §  16. 
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A  Court  of  Equity  will  supply  the  want  of  livery  of  ^^"jj- J-\« 

seisin,  where  a  feoffment  appears  to  have  been  made  for  ^^ 

valuable  consideration  (q).    1860.  ""p^- 

Except  so  far  as  the  stat.  8  &  9  Vict.  c.  106,  s.  3,  may  The  land 

*  "   panes  by 

alter  the  case,  the  land  passes  by  the  livery,  and  not  by  *^«  "^«»7- 
the  deed,  which,  without  livery,  conferred  only  an  estate 
at  will  (r).    1861. 

No  particular  words  are  essential.    But  in  modem  times  ^J^^* 
the  word  "  enfeoff^  has  been  usually  employed  as  an  opera- 
tive verb,  in  conjunction  with  some  other  or  others,  such 
as  "  give,"  "  grant,"  "  alien,"  and  "  confirm  "  (s).     1862. 

The  effect  of  a  feoffment  was  always  to  confer  some  estate  o?««2?'*  ?' 

■^  azeoffment. 

of  freehold  in  prsesenti,  that  is,  either  in  actual  possession 
or  subject  only  to  a  chattel  interest.  It  naturally  imported 
the  gift  of  an  immediate  estate,  and  its  operation  could  not 
be  suspended  or  deferred,  so  as  to  give  only  an  estate  in 
futuro.  And  hence  a  remainder,  after  it  is  created,  cannot 
be  conveyed  by  feoffment  (t).     1863. 

In  cases  not  within  the  stat  7  &  8  Vict.  c.  76,  s.  7,  or 

8  &  9  Vict.  c.  106,  s.  4,  the  operation  of  a  feoffinent  is  in 

Bome  respects  stronger  than  that  of  any  other  conveyance. 

Thus,  by  reason  of  the  entry  and  livery  of  seisin,  it  clears 

all  disseisins,  abatements,  intrusions,  and  other  wrongful 

or  defeasible  estates,  where  the  entry  of  the  feoffor  is  lawful 

— an  effect  which  is  not  produced  even  by  a  fine,  recovery, 

or  bargain  and  sale  by  deed  indented  and  enrolled.    And 

it  not  only  passes  the  present  estate  of  the  feoffor,  but  bars 

him  of  all  present  and  future  right  and  possibility  of  right 

to  the  thing  which  i3  so  conveyed ;  insomuch,  that,  if  he 

has  divers  estates,  all  of  them  pass  by  his  feoffinent ;  and 

if   he  has   any  interest,  rent,  common,  condition,  power, 

{q)  4  Cruise  T.  32,  c.  4,  §  17.  Jarm.  &  Byth.  by  Sweet,  69,  62. 

(r)  4  Jarm.  &  Byth.  by  Sweet,  {t)  Burton,  §22  ;  1  Trea.  Shep.  T. 

S8  ;  1  Prea.  Shep.  T.  208  ;  Ca  Litt.  212  ;  2  Bl.  Com.  314 ;  Watk.  Conv. 

^6  b.  8rd  ed.  by  Prest.  95 ;  Co.  Litt.  217  a. 

(«)  4  Croise  T.  82,  c.  4,  §  4 ;  4 

£  2 
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pr.  iiLT.is,  oontiiigent  nae  or  benefit  in,  to,  or  oat  of  the  land,  it  is 

Ch.  2,  «.  I.  ° 

extingoished  by  the  feoBment.    And  it  also  destroys  all 

contingent  lemainders  in  strangers,  if  supported  only  by 
an  estate  of  freehold  or  of  inheritance  in  the  feoffor  (u). 
And,  by  the  old  law,  a  feoffinent  operated  npon  the  posses- 
sion, without  any  regard  to  the  estate  or  interest  of  the 
feoffor ;  so  that  even  if  the  feoffor  had  only  a  particular 
estate  of  freehold,  or  a  chattel  interest,  or  no  interest  at  all, 
but  had  the  actual  possession,  either  by  right  or  by  wrong, 
and  therefore  was  not  a  mere  trespasser  (ue.,  a  person  who 
entered  while  the  rightful  owner  retained  the  possession), 
the  feofiment  would  pass  an  estate  in  fee  simple,  though 
such  estate  might  be  defeated  by  the  remainderman  or 
reversioner,  whose  estate  was  thereby  converted   into   a 
mere  right,  or  by  the  rightfiil  proprietor  (v).     And  a  feoff- 
ment, whether  in  fee  or  in  tail,  or  for  the  life  of  the  feoffee 
or  another  person,  made  by  a  tenant  in  tail,  who  was 
actually  seised  by  force  of  the  entail,  created  a  discon- 
tinuance of  the  estate  tail,  by  transferring  to  the  feoffee, 
not  only  the  possession,  but  also  the  apparent  right  of 
possession,  so  as  to  take  away  the  entiy  of  the  issue  in 
taU,  as  also  of  the  persons  in  remainder,  and  of  the  rever- 
sioner, and  to  drive  them  to  their  real  action  (x).     And  in 
the  case  of  a  feofiment  for  life  by  the  tenant  in  tail,  he 
thereby  created  a  tortious  estate  in  himself  in  fee  simple  in 
reversion  expectant  on  the  decease  of  the  feoffee  {y).    1864. 
By  the  stat.  7  &  8  Vict.  c.  76,  s.  7,  it  was  enacted,  "  that 
no  conveyance  shall  be  voidable  only  when  made  by  feoff- 
ment or  other  assurance,  where  the  same  would  be   abso- 
lutely void,  if  made   by  release  or  grant;    and  that  no 

(u)  4  CroiBe  T.  82,  a  4,  §  28  ;  1  ^2;  Watk.  Conv.  8rd  ed.  by  Pkwt 

Prw.  Shop.  T.  204 ;  Co.  Litt  9a;  80,  161,  168. 

Watk.  Conv.  8rd  ed.  by  Prest  164.  {x)  4  Cruise  T.  82,  c.   4^  §  30; 

(v)  4  Cruise  T.  82,  c.  4,  §  29 ;  Co.  supra,  par.  1471—4. 

Litt.  271  b,  n.  (1),  380  b,and  n.  (1);  (y)  Co.  litt  384  b,  n,  (1),  889  a. 
1  Pres.  Shep.  T.  206  ;  Burton,  §  71 
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assurance  shall  create  any  estate  by  wrong,  or  have  any  pt.iii.t.is 

other  effect  than  the  same  would  have  if  it  were  to  take '■ — 

effect  as  a  release,  surrender,  grant,  lease,  bargain  and  sale, 
or  covenant  to  stand  seised  (as  the  case  may  be)."  This 
was  repealed  by  the  stat.  8  &  9  Vict.  c.  106 ;  but  by  s.  4 
of  that  Act,  it  is  enacted,  'Hhat  a  feoffment  made  after 
the  1st  day  of  October,  1845,  shall  not  have  any  tortious 
operation/'    1865. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  2,  it  was  also  enacted,  sut.  7  *  s 

rm  ^  11.,  v.  C  76,8.  2. 

"That  every  person  may  convey  by  any  deed,  without 
livery  of  seisin,  or  enrolment,  or  a  prior  lease,  all  such 
freehold  land  as  he  might  before  the  passing  of  this  Act 
have  conveyed  by  lease  and  release ;  and  every  such  con- 
veyance shall  take  effect  as  if  it  had  been  made  by  lease 
and  release."    This  was  repealed  by  the  stat.  8  &  9  Vict.  stat.  s  a  o 

V.  c.  106, 

c.  106 ;  but  by  s.  2  of  that  Act,  "  after  the  said  1st  day  ■•  2. 
of  October,  1846,  all  corporeal  tenements  and  heredita- 
ments shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
Uvery."    1866. 


Section  n. 
Of  a  Gift. 

A  gift  of  real  estate  is  properly  applied  to  the  creation  pt-  iiit.h, 

CH.  Zy  B»  2. 

of  an  estate  tail,  as  a  feoionent  is  to  that  of  an  estate  in 

Olf  t  of  real 

fee  simple  :  and  hence  the  person  creating  the  estate  tail  ^^^ 
is  termed  the  donor,  and  the  person  taking  it,  the  donee. 
It  differs  in  nothing  from  a  feoffment,  except  in  the  nature 
of  the  estate  that  passes  by  it;  so  that  livery  of  seisin 
must  be  given  to  the  donee  to  render  it  effectual.  The 
operative  word  is  "  give ; "  but  any  other  word  or  words 
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pr.  IILT.12,  that  show  the  intention  of  the  parties  will  have  the  same 

effect  {z\    1867. 

Gift  of  per.      A  gift  of  personal  estate  is  a  gratuitous  transfer  of  such 

e«tote.        property  from  one  person  to  another  (a).     1 868. 

To  constitute  a  transaction  a  gift  of  money,  and  negative 
the  intention  of  a  loan,  at  least  where  it  is  followed  by  a 
promissory  note  for  the  amount,  it  is  necessary  to  show 
not  only  it  was  meant  .as  a  gift,  but  that  it  was  accepted 
as  a  gift  (6).     1869. 

A  gift  of  personal  chattels,  to  be  valid  and  binding, 
must  either  be  accompanied  by  a  deed  or  by  actual  or 
constructive  delivery  of  the  possession.  And  hence  a 
mere  verbal  gift  of  a  chattel  to  a  person  in  whose  pos- 
session it  isy  does  not  pass  any  property  to  the  donee, 
unless  the  donee  does  some  act  testifying  his  acceptance  of 
the  gift  (c).    1870. 


Section  III. 
Of  a  Orant. 
pr.iii.T.i2,      A  grant  at  common  law,  specifically  so  called,  is  a  con- 

^^^Ifl        Mf       Vl        9* 

veyance  of  an  incorporesd  hereditament  (d).     1871. 

Definitionof  .  .   . 

a  «^^K.         As  livery  of  seisin  was  the  regular  mode  of  conveying 
BO  cauod.      corporeal  hereditaments  at  the  common  law,  so  a  deed  of 

What  may 

b«  ~°JJJ*^  grant  was  the  proper  mode  of  transferring  incorporeal  here- 
by grant     ditamcuts,  or  creating  any  estate  out  of  them ;  and  hence 
corporeal  hereditaments  were  said  to  lie  in  liverj-,  and  in- 
corporeal hereditaments  to  lie  in  grant    But  the  former 
now  lie  in  grant  as  well  as  in  livery  (e).     1872. 

({)  4  Groine  T.  82,  c.  4,  §  82 ;  2  Mi^  4  Exch.  478  ;  B<ntme  v.   Fo§- 

BL  Com.  816  ;  Watk.  Conv.  3rd.  ed.  brooke,  18  C.  B.  (N.  S.)  516  ;  Add. 

by  Prert.  178—4.  Cont.  46. 

(a)  1  Pres.  Shep.  T.  227 ;  2  BL  (d)  2  Pres.  Shep.  T.  228. 

Com.  440.  (e)  4  Cruise  T.  82,  c.  4,  §  20,  33  ; 

(b)  PiU  V.  WiUon,  L.  R.  8  Ch.  Co.  Litt.  272  b,  n.  (1)  ;  2  BL  Com. 
Ap.  888,  896.  817  ;  8  Jarm.  &;  Byth.  by  Sweet, 

(c)  2  Steph.  Com.  44 ;  Shower  v.  269.    See  supra,  par.  14,  1866, 
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But  here  it  must  be  observed,  that,  although  livery  of  ^„*y'''l^' 
seisin  was  the  regular  way  of  conveying  corporeal  heredita- 


Crofttion  or 

ments,  yet  an  actually  existing  remainder  or  reversion  in  JJJJJ^J^ 
corporeal  hereditaments,  being  itself  an  incorporeal  here-  J£f„7^f 
ditament^  could  not  be  conveyed  by  livery,  nor  could  any  SSt  <?S?m. 
estate  or  interest  be  created  out  of  it  by  livery,  but  it 
might  be  by  grant.     And,  on  the  other  hand,  although  a 
grant  was  the  regular  way  of  transferring  incorporeal  here- 
ditaments, including  remainders  and  reversions,  or  creating 
any  estate  or  interest  out  of  them ;  yet  a  freehold  re- 
mainder could  not  be  created  de  novo  out  of  corporeal 
hereditaments  in  possession,  without  livery,  and  by  mere 
grant,  because  that  was  in  fact  a  conveyance  pi  a  corporeal 
hereditament,  though  in  remainder,  and  not  the  convey- 
ance of  a  previously  subsisting  remainder  or  of  an  estate 
created  out  of  a  remainder,  that  is,  of  an  incorporeal  here- 
ditament  (/).     1873. 

The  proper  words  of  a  grant  are  "  give  and  grant ;"  but  ^S**^® 
any  other  words  that  show  the  intention  of  the  parties  to 
pass  the  property  will  have  the  same  effect  (g).     1874. 

A  grant  only  operates  on  the  estate  or  interest  of  the  opwattonof 

*'  a  grant. 

grantor,  and  will  pass  no  more  than  what  he  is  by  law 
enabled  to  convey  (A).  At  law,  a  person  cannot  grant  or 
charge  that  which  he  has  not  at  the  time  of  the  grant, 
though  he  acquire  it  afterwards  (i).     1875. 


Section  IV. 
Of  a  Bargain  and  Sale, 

A  bargain  and  sale  is  a  contract  whereby  the  bar- ^Jr-'l/'''-^-' 
gainor,  for  money  or  money's  worth  given  or   expressed 

(/)  See  2 BL  Com.  166, 167,  314  ;  Bl  Com.  817  ;  Watk.  Conv.  3rd  ed. 

Watk.  Conv.  8rd  ed.  by  Prest  96,  by  Prest.  172. 
109,  161.  (h)  4  Cniiae  T.  82,  a  4,  §  40. 

iff)  4  CnuBe  T.  82,  o.  4,  §  86  ;  2  (t)  4  Cruise  T.  82,  c.  4,  §  37. 
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i^DLT.1^2,  to  be  given,  bargains  and  sells  property  to  the  bargainee. 


A  bargain 
and  sale. 

OperativQ 
words. 


1876. 


Conridera- 
tion. 


The  operative  words  are  "bargain  and  sell"  (j).  1877. 
Bargains  and  sales  are  of  three  kinds :  first,  common  law 
and  aain  an  bargains  and  sales  under  a  common  law  authority,  as  in 
uuda.  the  case  of  bargains  and  sales  from  executors  who  have  an 
authority  to  seU;  secondly,  bargains  and  sales  under  an 
authority  given  by  an  Act  of  Parliament ;  thirdly,  bargains 
and  sales  which  derive  their  effect  from  the  Statute  of 
Uses  (k),    1878. 

A  bargain  and  sale  cannot  be  good  except  in  considera- 
tion of  money  or  money's  worth,  given  or  expressed  to  be 
given ;  but  the  amount  or  value  is  not  material  (I),  The 
consideration  of  long  acquaintance,  or  of  friendship,  or 
of  natural  love  and  affection,  or  of  marriage,  or  that  the 
bargainee  is  bound  in  a  recognizance  for  the  bargainor, 
cannot  create  a  use  upon  a  bargain  and  sale  (m).  Nor 
will  the  payment  by  the  bargainee  of  the  bargainor's 
debts  out  of  the  bargainor's  lands  support  a  deed  as  a 
bargain  and  sale ;  for,  in  fact,  there  is  no  consideration 
except  the  trouble  (n).  But  a  rent  reserved  on  a  bargain 
and  sale,  even  though  it  be  only  of  a  peppercorn,  is  a  suf- 
ficient consideration  (o).  If  there  is  a  valuable  considera- 
tion given,  although  it  be  not  expressed,  the  bargainee 
may  aver  it,  and,  if  proved,  the  bargain  and  sale  is  good. 
On  the  other  hand,  if  a  valuable  consideration  is  expressed, 
though  not  paid,  yet  the  deed  is  good  as  a  bargain  and 
sale  (p).    And  if  it  purports  to  be  made  "  for  a  certain  sum 


{j )  Watk.  Conv.  Srd  ed.  by  Prest 

203. 

(jfc)  1  Prea.  Shep.  T.  227;  3  Jann. 
&  Byth.  by  Sweet,  238  ;  9  Jann.  & 
Byth.  by  Sweet.  426—6;  Watk. 
Conv.  3rd  ed.  by  Preat.  204. 

(/)  4  Crmae  T.  82,  c  9,  §  19,  20, 
22  ;  Burton,  §  144  ;  3  Jaim.  k  Byth. 
by  Sweet,  248  ;  Watk.  Conv.  3pd  ed. 


by  Preet  202. 

(m)  8  Jann.  ft  Byth.  by  Sweet, 
248. 

(n)  See  4  Cruiae  T.  32,  c  9,  §  25, 
26. 

(o)  4  Cruiae  T.  32,  c.  9,  §  27. 

(p)  1  PPes.  Shep.  T.  223  ;  BurtOT, 
§  144  ;  Watk.  Conv.  Sid  ed.  by  Piwt 
202. 
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of  money,"  or  "  for  a  certain  competent  sum  of  money,"  ^h?"?" 4!' 

that  %vill  be  sufficient  (q).    And  a  bargain  and  sale  may   — 

be  made  to  a  person  who  does  not  pay  any  consideration, 
so  long  as  it  is  made  for  a  valuable  consideration  given 
by  another  person  (r).     1879. 

All  private  persons  having  an  estate  of  freehold  in  pos-  ^^^^.^^ 
session,  vested  remainder,  or  reversion,  may  convey  by  ^J^^d"*^ 
bargain  and  sale,  in  fee,  for  life,  or  for  years  (s).     And  not  S,  ho  SS- 
only  corporeal  hereditaments,  but  also  incorporeal  heredita- 
ments in  actual  existence,  may  be  conveyed  by  bargain 
and  sale  (t).    But  things  not  in  esse,  such  as  a  right  of 
common  or  way  not  before  created,  or  estovers,  cannot  be 
so  conveyed  (u) ;  for  as  they  are  not  existing,  no  one  can 
be  seised  of  them.     And  a  person  having  only  a  chattel 
interest  in  lands  cannot  convey  it  by  bargain  and  sale, 
because  he  has  no  seisin  out  of  which  a  use  can  arise  (x). 
A  common  law  bargain  and  sale  may,  however,  be  made  of 
chattels  personal  (y),     1880. 

A  bargain  and  sale,  if  enrolled  within  the  proper  time,  piapositioM 

o  r     r  i  by  or  death 

binds  the  land  in  point  of  title  from  the  execution  thereof;  or  hSgSoe 
so  that,  if  the  bargainor  attempted  to  dispose  of  or  charge  ^Sient 
the  estate  between  the  delivery  of  the  deed  and  the  enrol- 
ment thereof,  such  an  intervening  disposition  or  charge 
would  be  void  («).  And  the  death  of  the  bargainor  or  of 
the  bargainee  before  enrolment,  is  not  material.  Where 
the  bargainee  dies  before  enrolment  of  the  deed,  if  it  is 
afterwards  duly  enrolled,  his  heir  will  be  in  by  descent  (a). 
And  an  assurance  made  by  the  bargainee  before  enrol- 

(g)  1  Pros.  Shep.  T.  223  ;  i  Cruise  Pres.  Shep.  T.  222. 

T.  32,  c.  9,  §  20,  22.  (x)  4  Cruifle  T.  82,  c.  9,  §  18. 

(r)  3   Jarm.  h  Byth.  by  Sweet,  {y)  1  Free.  Shop.  T.  224. 

289.  («)  1  Free.  Shep.  T.  226—7 ;  2 

(»)  4  CruiBe  T.  82,  c.  9,  §  4,  11,  PreB,  Shep.  T.  611 ;  4  CruiBe  T.  32, 

15,  18 ;   Watk.  Conv.   8rd  ed.  by  a  9,  §  34 ;  3  Jann.  &  Byth.  by 

Prert.  203.  Sweet,  238  ;  Burton,  §  142. 

(0  4  CruiBe  T.  32,  c.  9,  §  16.  (a)  4  Cruise  T.  32,  c.  9,  §  35. 

(tt)  4  Cruise  T.  32,  c.  9,  s*  17  ;  1 
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k^l^IV'  ™^^*'  ^  valid,  if  the  bargain  and  sale  is  afterwards  dnly 
'"  '—  enrolled  (6).     1881. 


DiBUBo  Of         Bargains  and  sales  of  real  estate  under  the  Statute  of 

bargains  ^ 

*^*l!!!®l°*  Uses  are  now  little  used  as  assurances  from  vendor  to 

real  estates. 

vendee,  because  they  do  not  admit  of  the  limitations  usual 
in  purchase  deeds,  namely,  the  limitations  to  prevent 
dower,  including  the  power  of  appointment  (c).  And 
these  assurances  do  not  admit  of  general  powers  {d). 
1882. 
BaTKaiiiand      By  thc  statute  25  Geo.  3,  c.  35,  the  lands  of  debtors 

sale  of  lands  " 

th^S^*^  to  the  Crown  which  have  been  extended,  may,  by  order  oi 
the  Court  of  Exchequer,  be  sold  and  conveyed  by  bargain 
and  sale  enrolled  (e).    1883. 

Enrolment       A  bargain  and  sale  under  a  common  law  authority  does 

of  banmins  ^  "^ 

^^^  not  require  enrolment  (/).  But  to  the  validity  of  a  bar- 
^^^S'gain  and  sale  of  real  property  for  an  estate  of  freehold, 
freehold.  uQ^jgp  ^]^q  Statute  of  Uscs,  enrolment  was  rendered  ne- 
cessary by  the  Statute  of  Enrolmenta  By  the  common 
law,  the  transfer  of  property  in  land  was  made  a  matter  of 
publicity  by  a  formal  giving  and  taking  possession ;  and 
the  secret  nature  of  uses  is  mentioned  in  the  preamble  to 
the  Statute  of  Uses  as  one  of  the  principal  inducements  to 
their  abolition.  Yet,  as  the  effect  of  the  construction  put 
upon  that  statute  was,  that  such  property  might  be 
transferred  by  a  secret  transaction;  in  order  to  remedy  this, 
the  stat.  27  Hen.  8,  c  16,  was  passed  (gr),  whereby  it  was 
enacted^  that  no  "  manors,  lands,  tenements,  or  other  here- 
ditaments shall  pass,  alter,  or  change  froni  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  made 

{b)  8  Jarm.  ft  Bjth.  by  Sweet,  (e)  2  Oruise  T.  14,  §  106. 

238.  (/)  3  Jann.  &  BytiL  IrfSwwC^ 

(r)  9  Jann.  &  Byth.  by  Sweet,  238  ;  9  Jann.  ft  Byth.  by  Sweet, 

281,  426—6.     See  ropra,  par.  674,  425—6. 

691.  ig)  Burton,  §  189;  2  Bl.   Com. 

{d)  Walk.  Conv.  8rd  ed.  by  Preet.  338  ;  Co.  Litt,  48  a,  n.  (3)  ;  Watk. 

204.  C^nv.  8rd  ed.  by  Preet  202. 
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or  take  effect  in  any  person  or  persons,  or  any  use  thereof  ^"J^-^^^- 

to  be  made,  by  reason  only  of  any  bargaii^  and  sale  thereof, 

except  the  same  bargain  and  sale  be  made  by  writing  in- 
dented, sealed  and  enrolled  in  one  of  the  King's  Courts  of 
Becordat  Westminster,  or  else  within  the  same-county  or 
counties  where  the  same  manors,  lands,  or  tenements,  so 
bargained  and  sold,  lie  or  be,  before  the  custos  rotulorum 
and  two  justices  of  the  peace,  and  the  clerk  of  the  peace 
of  the  same  county  or  counties,  or  two  of  them  at  the 
least,  whereof  the  clerk  of  the  peace  to  be  one  ;  and  the 
same  enrolment  to  be  had  and  made  within  six  months 
next  after  the  date  of  the  same  writings  indented."  But 
by  s.  2,  it  is    provided,   that  this  enactment  shall  not  Particular 

*  ■•  exemptions 

*'  extend  to  any  manor,  lands,  tenements,  or  heredita-  ^t®°^^" 
ments,  Ijring  or  being  within  any  city,  borough  or  town 
corporate  within  this  realm,  wherein  the  mayors,  recor- 
ders, chamberlains,  bailiJ9s,  or  other  officer  or  officers  have 
authority  or  have  lawfully  used  to  enrol  any  evidences, 
deeds,  or  other  writings  within  their  precinct  or  limits; 
anything  in  this  Act  contained  to  the  contrary  notwith- 
standing."    1884. 

In  consequence  of  this  exception,  lands  and  tenements 
in  cities  and  boroughs  having  the  privilege  of  enrolment 
are  not  within  the  Act ;  and  though  the  intention  of  the 
statute  was  only  to  exempt  them  from  enrolment  in  the 
Courts  at  Westminster,  yet  it  is  worded  in  such  a  manner 
that  they  are  discharged  from  any  enrolment  whatever  (A). 
1885. 

The  deed  must  be  an  indenture,  and  the  enrolment  must  Jf!!*?  °^ 

'  «  dood  and 

be  on  parchment  (i).     1886.  -^-J„^ 

The  computation  of  the  time  for  enrolment  is  by  lunar  f|^??of  ^'o 
months,  except  in  the  case  of  a  disentailing  assurance,  and  '^'^  ^^^^ 
from  and  exclusive  of  the  day  of  the  date  of  the  deed,  or, 

(A)  4  Cruise  T.  82,  c.  9,  §  82.  (i)  1  Free.  Shop.  T.  221,  228. 
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pt.  iilt.12,  if  it  bears  no  date  or  an  impossible  one,  from  and  exclu- 

\^H«   Z»  a.   4* 

sive  of  the  day  of-deliveiy  (J).     1887. 

^^^^      The  enrolment  may  be  made  after  the  death  of  either 

party  (j).     1888. 
FiefuUngor      The  bargain  and  sale,  as  such,  cannot,  aft«r  the  end  of 

giTingiii  " 

eridence.  gjj^  months,  or  cven  during  the  six  months,  be  given  in 
evidence  or  pleaded,  imless  it  has  ))een  enrolled  within  the 
six  months  (k).     1889. 

EnroiineDt       By  the  statute  4  Eliz.  c.  26,  bargains  and  sales  of  lands 

in  Lanca- 

^j]^      lying  in  the  counties  palatine  of  Lancaster  and  Chester, 
2d^k.    and  the  bishopric  of  Durham,  are  required  to  be  enrolled 
shire.         1^  ^j^^  respective  Courts  of  those  counties.     And  by  the 
statute  5  Ann,  c.  18,  6  Ann.  c.  35,  and  8  Geo.  2,  c.  6,  bar- 
gains and  sales  of  lands  lying  within  the  west,  east,  and 
north  ridings  of  the  county  of  York,  may  be  enrolled  before 
the  registrars  of  those  ridings  ({).     1890. 
Exemptioii      By  the  statute  7  &  8  Vict.  c.  76,  s.  2,  it  was  enacted, 
ment  by  the  « that  cvciy  pcrsou  may  convey  by  any  deed,  without  Uveiy 
Vict.  c.  76,    of  seisin,  or  enrolment,  or  a  prior  lease,  all  such  freehold 
land  as  he  might  before  the  passing  of  the  Act  have  con- 
veyed by  lease  and  release."    But  this  enactmemt  was  re- 
pealed by  the  stat.  8  &  9  Vict  c.  106,  s.  1,  as  from  the  1st 
day  of  October,  1845.     1891. 
Bjjj^to^         To  a  bargain  and  sale  of  personal  chattels  at  the  com- 
JS^!^  ^  mon  law,  or  of  real  property  for  a  term  of  years,  under  the 
aSd  S^    Statute  of  Uses,  by  a  person  having  an  estate  of  freehold, 
a  term  of     ^q  enrolment  is  requisite  by  the  Statute  of  Enrolments, 
27  Hen.  8,  c.  16  (m).     But  by  stat.  17  &  18  Vict  c.  36, 
bills  of  sale  of  personal  chattels  are  now  required  to  be 
registered  (n).    1892. 

( / )  8  Jann.  &  Byth.  by  Sweet,  (0  4  Cruise  T.  82,  c.  9,  §  80 

286  ;  Burton.  §  141 ;  1  Preu.  Shep.  (m)  1  Prea.  Shep.  T.  224. 

ip  228.  ^*)  See  ch.  7,  8.  8,  infnu 

{k)  1  PreB.  Shep.  T.  222. 
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Section  V. 
Of  Leasee  a/nd  Underleases  (o). 

A  lease  is  properly  a  conveyance  of  any  lands  or  tene-  ^h?"  ! l^' 
ments  (usually  in  consideration  of  rent  or  other  annual  :^^ 
recompense)  made  for  life,  for  years,  or  at  will,  but  always  ^^^  '^^ 
for  a  less  time  than  the  lessor  has  in  the  premises.     If  S^m  an 
it  is  for  the  whole  interest,  it  is  more  properly  an  assign-  and  an 
ment  than  a  lease  (p).     While,  on  the  other  hand,  if  any 
portion  of  his  estate  at  the  end  thereof  is  reserved  by  a 
tenant  for  years,  the  instrument  will  operate  as  an  under- 
lease (q).     1893. 

With  reference  to  cases  where  it  may  appear  difificidt  to  J^^* 
determine  whether  a  deed  is  a  lease  or  only  an  agreement  ^^*e^ 
for  one,   if   there  are  words  and  an  apparent  intent  of  f^SS^ 
present  demise,  and  yet  allusion  is  made  to  a  lease  to  be 
executed  at  some  future  time,   such  instrument  is  con- 
strued  to  be    an    actual  lease,  with    an  agreement    for 
further   assurance.     But  where   there  appears  no  intent, 
though  there  are  words  of  present  demise,  and  the  instru- 
ment  seems  only   preparatory  or  relative  to  one  to  be 
afterwards  made,  it  is  only  considered  as  an  agreement  for 
a  lease  (r).     1894. 

The  leaning  of  the  Courts  appears  to  be  to  construe  an 
agreement  as  to  letting  as  a  present  demise,  and  not  a 
mere  agreement  for  a  future  lease  (s).     And  hence  the 

(o)  Ab  to  leases  by  the  Crown,  Prest.  174 ;  1  Flatt  on  Leases,  1 — 

ecdesiasticaJ  persons,  ooUeges,  and  19. 

oorporations,  see  Ca  Litt.  44  b,  45  {q)  2  Prest.  Shep.  T.  266. 

a ;   2  BL  Com.  818—822 ;   Stamp's  (r)  See  4  Cruise  T.  84,  c.  6,  §  2— 

Index  to  the  Statute  Law  ;  and  the  11  ;    Burton,  §  845  ;    1   Piatt  on 

treatiseR  on  the  subject  of  leases.  Leases,  598. 

ip)  2  BL  Com.  817 ;  2  Pres.  Shep.  (»)  2  Pres.  Shep.  T.  271. 

T.  266 ;  Watk.  Conv.  8rd  ed.  by 
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Pt.  ni.T.12, 
Ch.  2,  B.  Si. 


Who  may 
lease. 


Leases  by 
tenant  for 
life,  at  Uie 
common 
law. 


Leaseto 
tenant  lor 
life  and 
remainder- 
man or  re- 
venioner. 


LeoBesbv 
tenautam 
tail,  or 
husbands 


words  "agree  to  let"  constitute  a  present  demise,  com- 
mencing  at  the  date  of  the  agreement,  although  no  time  is 
named  for  the  commencement  of  the  tenancy,  and  although 
"a  lease  is  to  be  drawn  upon  the  usual  terms,"  and  the 
tenant "  agrees  "  to  t  ake  it  upon  the  said  terms  (t).  Where, 
therefore,  it  is  not  intended  that  an  agreement  should 
have  the  effect  of  a  present  demise,  care  must  be  taken  to 
restrict  its  operation  to  that  of  a  mere  agreement  for  a 
future  lease.     1895. 

All  natural  persons  who  are  capable  of  alienating  their 
property  or  of  entering  into  contracts  respecting  it,  may 
make  leases,  which  will  endure  as  long  as  their  interest  in 
the  thing  leased  (u).     1896. 

By  the  common  law,  a  tenant  for  life  (except  under  a 
power),  cannot  make  a  lease  to  continue  longer  than  the 
period  for  which  his  own  estate  is  limited ;  but,  on  the  ex- 
piration of  that  period,  a  lease  granted  by  him  becomes 
absolutely  void  against  the  remainderman  or  reversioner, 
so  as  to  be  incapable  of  confirmation.  And  if  A.^  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  an  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  B.  dies, 
A.  may  avoid  his  own  lease  {x).    1897. 

When  the  person  in  remainder  or  reversion  joins  vnth 
the  tenant  for  life  in  making  a  lease,  it  is  considered 
during  the  life  of  the  tenant  for  life,  aa  his  lease,  and  as 
the  confirmation  of  the  remainderman  or  reversioner.  After 
the  death  of  the  tenant  for  life,  it  is  considered  as  the  lease 
of  the  remainderman  or  reversioner,  and  as  the  confiima- 
tion  of  the  tenant  for  life  (y).     1898. 

By  the  common  law,  without  a  fine  or  recovery,  tenants 
in  tail  could  make  no  leases  binding  the  issue  in  tail,  or 


{t)  Doe  d.  PhiUip  v.  Benjamin,  9 
Ad.  &  E.  644  ;  1  P.  &  D.  440. 
(ii)  4  CruiBe  T.  82,  c.  5,  §  25. 
{x)  4  Cniifle  T.  32,  c.  5,  §  66,  66 


n.  57. 73  ;  2  Pres.  Shep.  T.  268, 284; 
1  Piatt  on  Leases,  94 — 6. 

(y)  Co.  Litt.  46  a ;  4  Crnise  T. 
82,  c.  6,  §  66. 
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the  remainderman  or  reversioner.    Nor  could  a  husband  Pr.  111.T.12, 

CH.  2,  H.  b. 

seised  jure  uxoris  make  an  absolutely  binding  lease  for 

"  aolsod  In 

any  longer  term  than  the  joint  lives  of  himself  and  J^is  J^^rwivca 
wife,  even  though  she  joined  in  the  lease.  For  if  a  lease  rao^Jaw™' 
of  the  wife's  lands  were  made  by  husband  and  wife,  it 
would  not  bind  the  wife,  if  she  survived  her  husband,  nor 
her  heirs,  if  she  died  in  his  lifetime  (z).  Where  hus- 
band and  wife  make  a  lease  of  the  wife's  land,  not 
according  to  the  stat.  19  &  20  Vict.  c.  120,  s.  32—34,  and 
not  acknowledged  under  the  stat.  3  &  4  W.  4,  c.  74,  s.  79, 
and  there  is  nothing  to  show  that  the  parties  contemplated 
an  acknowledgment  of  the  wife  under  the  latter  statute,  so 
as  conclusively  to  bind  the  wife  and  her  heirs,  the  lease 
will  be  good  for  the  term  specified,  during  the  husband's 
lifetime,  and  even  if  she  survive  him  during  the  term,  it 
will  not  be  void,  but  only  voidable  at  her  option,  on  her 
doing  some  act  to  disaffirm  it ;  and  imtil  she  does  sucli 
an  act  it  will  be  good  during  the  term,  and  the  rent 
accrued  during  her  lifetime  may  be  recovered  by  her  or 
her  executors  (a).     1899. 

By  the  stat.  32  Hen.  8,  c.  28,  a  tenant  in  tail  might  L<»ae0 
make  leases  to  bind  his  issue,  but  not  those  in  remainder  ?**  SP*^"* 

'  8,  C.  28. 

or  reversion.  And  a  husband  seised  in  right  of  his  wife  in 
fee  simple  or  fee  tail,  provided  the  wile  joined  in  such 
lease,  might  bind  her  and  her  heirs  thereby.  But,  1.  The 
lease  must  have  been  by  indenture.  2.  It  must  have 
b^[un  from  the  making,  or  day  of  the  making,  and  not  at 
any  greater  distance  of  time.  3.  If  there  was  any  old 
lease  in  being,  it  must  first  have  been  absolutely  surren- 
dered, or  have  been  within  a  year  of  expiring.  4.  It  must 
have  been  either  for  twenty-one  years  or  three  lives,  and 
not  for  both.  6.  It  must  not  have  exceeded  the  term  of 
three  lives,  or  twenty-one  years.     6.  It  must  have  been 

(^  4  Cruia©  T.  32,  a  6,  §  81  ;  (a)  Tol€r  v.  Slater,  L.  R  8  Q.  B. 

2  Pres.  Shep.  T.  281.  42. 
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^"2' I'"'  ^^  corporeal  hereditaments ;  for  no  rent  can  be  reserved 

out  of  incorporeal  hereditaments  by  the  common  law,  as 

the  lessor  cannot  resort  to  them  to  distrain.  7.  It  must 
have  been  of  lands  and  tenements  let  for  the  greater 
part  of  twenty  years  past.  8.  Not  less  than  the  most 
usual  and  customary  rent,  for  twenty  years  past,  must 
have  been  reserved  yearly  on  such  lease.  9.  Such  leases 
must  not  have  been  made  without  impeachment  of 
waste  (6).  1900. 
nT^^  The  statute  32  Hen.  8,  c.  28,  does  not  extend  to  copy- 
.^H^*'8,    hold  estates  (c).     1901. 

i]g,^j^  i,y  ^  All  leases  by  tenants  in  tail,  not  warranted  by  the  statute 
Si'^ot*^  32  Hen.  8,  were  good  against  the  tenant  in  tail  himself, 
?rtS       but  were  voidable  by  the  issue  in  tail,  unless  barred.     But 

Btatute. 

if  the  issue  in  tail  accepted  of  rent  or  fealty  after  the  death 
of  his  ancestor,  or  brought  an  action  for  the  rent,  these 
acts  woidd  operate  as  a  confirmation  of  the  lease  (d).    And 
each  issue  in  succession  might,  while  the  lease  continued, 
affirm  the  lease  for  his  tima     But  a  lease  avoided  by  the 
issue  in  any  line  of  the  succession,  was  avoided  for  ever  (6). 
Leases  made  by  tenants  in  tail  were  absolutely  void  as 
against  the  persons  in  remainder  and  reversion,  and  ipso 
facto  determined  on  the  death  of  the  tenant  in  tail  and 
failure  of  the  issue  in  tail,  according  to  the  maxim,  Ces- 
sante  statu  primitive,  cessat  et  derivativus:   so  that  no 
acceptance  of  rent  by  them  would  operate  as  a  confirma- 
tion (/).     Leases  by  tenant  in  tail  might,  however,  become 
indefeasible,  as  against  the  issue,  by  means  of  a  fine  with 
proclamations   or   a   recovery  duly  sufiered,  and   might 
become   absolute   and   binding  on  the  entire  fee  simple, 

{h)   2  BL  Com.   819,  820  ;  Co.  Pres.  Shep.  T.  268,  275,  284,  289  ; 

Litt.  44  a,  b  ;  2  Prea.  Shep.  T.  278  Burton,  §  71 4. 

—9.  (e)  2  Pres.  Shep.  T.  289. 

(c)    1  Jann.  &  Byth.  by  Sweet,  (/)  4  Cruise  T.  82,  a  6,  §  71  ;  2 

488,  n  (a).  Free.  Shep.  T.  268. 

id)  4  Cruise  T.  82,  c  5,  §  70  ;  2 
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when  the  estate  tail  was  by  a  common  recovery  enlarged  i*r.  ui.t\-'. 
into  a  fee  simple  (jr).     1902.  

Leases  made  by  husband  and  wife  of  the  wife's  land,  J^Jfn^^ 
though  not  conformable  to  the  statute  32  Hen.  8,  were  ^^tod"^ 
only  voidable,  and   not  void ;   and   therefore   acceptance  aln^n^s!*" 
of  rent  by  the  wife   after  her  husband's  death,  would 
operate  as  a  confirmation  (h).    An  agreement  for  a  lease 
by  a  husband  and  wife  seised  in  right  of  the  wife,  would 
not  be  binding  on  the  wife  or  her  heirs,  or  her  issue  in 
taU,  because  the  statute  32  Hen.  8,  c.  28,  only  authorises 
« leases  "  (i).     1 903. 

This  Act  is  repealed  by  the  stat.  19  &  20  Vict.  c.  120,  ^i^ 
s.  35,  except  so  far  as  relates  to  leases  by  persons  having 
an  estate  in  right  of  their  churches.     1904. 

By  the  stat.  19  &  20  Vict.  c.  120,  power  is  given  to  the  Loftaoaand 

*  "  agreementa 

Court  of  Chancery  (even  in  the  case  of  infants,  lunatics,  ^^^j^^J^^ 
bankrupts,  insolvents,  and  married  women,  ss.  36 — 8),  to"iJ.^^f^^® 
authorize  leases,  and  preliminary  contracts  to  grant  leases,  *^* 
of  settled  estates,  that  is,  of  estates  limited  by  any  instru- 
ment or  instruments  (whether  before  or  after  the  passing 
of  the  Act,  s.  44),  to  or  in  trust  for  any  persons  by  way  of 
succession,  or  of  any  rights  and  privileges  over  or  affecting 
any  settled  estates,  subject  to  certain  conditions  (ss.  1, 2,  3, 
G),  unless  an  application  for  that  purpose  has  been  rejected 
by  Parliament  (s.  21) ;  or  unless  it  would  be  contrary  to 
the  intention  of  the  settlor  (s.  26) ;  or  beyond  his  power 
(s.  27)  ;  or  unless  in  the  case  of  leases  of  copyholds  with- 
out the  consent  of  the  lord  (s.  43).     But  no  lease  shall  be 
granted  for  more  than   21    years,  of  any  settled  estate 
whereof  the  tenants  in  tail  are  debarred  from  defeating 
their  estates  tail,  or  where  the  reversion  is  in  the  Crown 
(s.  42).     1905. 

(^)  2  Pres.  Shep.  T.  284.  (0   1  Jarm.  &  Byth.  by  Sweet, 

(A)  4   Crnise  T.  32,  o.  5,  §  72  ;      427. 
Watk.  Conv.  3rd  ed.  by  Prest.  252. 

VOL.  ir.  F 
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OIM-T.'ltivc 

V.  or  is. 


By  ss.  32,  33,  36—8,  of  the  same  statute  (even  in  the 
case  of  infants,  lunatics,  bankrupts,  insolvents,  and  married 
MTomen),  tenants  for  life,  or  for  years  determinable  on  lives, 
or  for  any  greater  estate,  of  property  settled  since  the 
passing  of  the  Act,  and  tenants  by  the  curtesy,  or  in  dower, 
or  in  right  of  their  wives,  of  unsettled  property,  may, 
without  application  to  the  Court,  make  binding  leases 
(except  of  the  principal  mansion  and  the  land  usually 
occupied  therewith)  for  21  years,  in  possession,  subject  to 
certain  conditions,  except  in  the  case  of  copyholds  without 
the  consent  of  the  lord.     1906. 

By  ss.  7, 10,  of  the  same  statute,  the  Court  of  Chancety 
may  vest  powers  of  leasing  settled  estates  in  the  trustees 
of  the  settlement  or  in  any  other  persons.     1907. 

Tlie  Act  is  amended  and  extended  by  the  stat  21  &  22 
Vict.  c.  77  (i).  and  by  the  stat  27  &  28  Vict.  c.  46,  so  far 
as  regards  the  1st  and  10th  sections,  and  by  the  stat.  37  & 
38  Vict.  c.  33.     1908. 

If  tenant  in  fee  simple  takes  a  wife,  and  then  makes  a 
lease  for  years,  and  dies,  and  the  wife  is  endowed,  the  lease 
is  void  as  against  her,  but  wUl  be  good  as  against  the 
heirs,  &c.,  of  the  husband  (0-     1909. 

Joint  tenants,  tenants  in  common,  and  coparceners  may 
make  leases  for  life  or  years  of  their  own  shares,  and  these 
leases  will  bind  their  companions ;  and  one  joint  tenant, 
coparcener,  or  tenant  in  common  may  make  a  lease  of  bis 
or  her  part  to  the  other  (m).  If  joint  tenants  join  in  a 
lease,  there  wiU  be  but  one  lease ;  for  they  have  but  cue 
freehold.  But  if  tenants  in  common  join  in  a  lease,  there 
will  be  sevei-al  leases  of  their  several  interests  (n).     1910. 

The  words  "  grant,"  "  demise,"  and  "  to  farm  let,"  are  the 
most  proper  operative  words  in  a  lease  for  years ;  but  any 


(it)  See  supra,  par.  1615. 
(0  2  Pres.  Shep.  T.  275. 
(//«)  2  Prcs.  Shej).  T.  2*38  ;  Hiipra, 


par.  612—617. 

(h)  2  Pres.  Shep.  T.  268,  n.  (8). 
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words  which  show  the  intent  of  the  parties  that  the  one  ^' i?t>2. 

■^  Ch.  2,  8.  6. 

should  divest  himself  of  the  possession,  and  the  other  come 

into  it  for  a  determinate  time,  are  in  general  sufficient  for 
the  purpose  (o).     1911. 
There  are  some  kinds  of  incorporeal  hereditaments  which  l«>«»  of 

''  incoiporcal 

may  be  leased.     Thus,  an  advowson  appendant  may  be  ^(Sto**" 
leased  with  the  manor  to  which  it  is  annexed,  or  separate 
from  it;  and  an  advowson  in  gross  may  also  be  leased  (p). 
And  tithes,  whether  in  the  hands  of  ecclesiastics  or  lay  im- 
propriators, might  be  leased  (q),    1912. 

If  a  man  is  possessed,  of  a  term  of  years,  although  it  be  omt  of 
one  hundred  years  or  upwards,  and  grants  to  another,  as  a  ^^"^^ 
legal  interest,  all  the  residue  of  the  term  of  years  that  shaD  '«^°'- 
be  to  come  at  the  time  of  his  death,  this  grant  is  void ; 
because  terms  for  years  being  anciently  very  short,  the 
common  law  will  not  presume  that  any  part  of  the  term 
wiU  exist  at  the  d^ath  of  the  grantor  (r).     1913. 

A  lease  for  life  of  anything  whatsoever,  whether  it  lie  in  Jjf^'^*^ 
livery  or  grant,  if  it  is  in  esse  before,  cannot  begin  at  a  day  *"*'^' 
to  come,  unless  it  lies  in  liveiy,  and  livery  is  not  made  till 
that  day  (a) ;  or  unless  it  is  by  way  of  remainder,  or  by 
ivay  of  grant  of  the  reversion,  or  of  a  part  of  the  reversion 
immediately  expectant  upon  some  other  estate  of  freehold ; 
or  unless  it  is  a  lease  under  the  Statute  of  Uses,  and  not  at 
the  common  law.     1914. 

In  the  case  of  leases  for  lives,  the  timber  is  included,  Timber. 
unless  excepted,  so  that  the  lessor   must  not  fell  them, 
because  the  lessee  has  by  his  lease  a  particular  interest  in 
the  trees,  such  as  the  mast  and  fruit  of  them,  and  shade 
and  shelter  for  his  cattle,  and  may  lop  them,  if  they  be  not 


(o)  Burton,  §  838 ;  2  BL   Com.  (q)  4  Cruiae  T.  82,  c.  5,  §  23. 

817  ;  4  CniiB©  T.  82,  c.  5,§  2  j  Co.  (r)  2  Pros.  Shep.  T.  251 ;  see 

I^itt.  45  b  ;  Walk.  Conv.  Srd  ed.  by  also  supra,  par.  839,  840. 
Prest  18, 19, 178.  (s)  2  Pres.  Shep.  T.  272  ;  Watk 

ip)  4  Cruiw  T.  82,  c.  5,  §  22.  Conv,  8rd  ed.  by  Pre«t.  170,  175. 

F  2 
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^'u^ll'^i'  thereby  injured  (t).    Where  the  trees  are  excepted  in  the 
—  lease,  as  they  usually  are,  the  lessee  has  no  interest  what- 
ever in  them.     The  lessor  also  has  power,  as  incident  to  the 
exception,  to  enter  upon  the  land,  in  order  to  fell  and  take 
away  the  trees ;  though  this  power,  for  greater  caution,  is 
often  expressly  reserved  (u).     1915. 
^^''^        A  lessee  is  not  estopped  by  the  description  of  the  lands 
dcKJription.  contained  in  his  lease ;  for  this  is  not  the  essence  of  the 
deed.     And  he  may  therefore   show  that  what  is  there 
called  meadow  has  been  sometimes  ploughed  (x).    1916. 
Rent  (y).         Whether  any  rent  is  reserved  updn  a  lease  for  life  or  years 
or  at  will,  or  not,  is  not  material,  except  in  the  case  of  leases 
made  by  virtue  of  any  statute  whereby  rent  is  required  to  be 
reserved;  or  by  ecclesiastical  persons;  or  by  persons  leasing 
under  powers  requiring  a  reservation  of  rent  (z),     1917. 

If  a  lease  is  made  reserving  rent,  payable  quarterly,  this 
shall  be  intended  quarterly  from  the  date  of  the  lease,  and 
not  at  the  usual  feasts  (a).     1918. 
S^*taS^        In  the  absence  of  any  stipulation  on  the  subject,  the 
tithe  rent  charge  is  payable  by  the  landlord  (6).     1919. 

Where  a  lease  was  made  at  a  yearly  rent,  "payable 
quarterly,  free  of  all  outgoings,"  the  Vice-Chancellor  Stuart 
held  that  these  words  were  not  sufficient  to  relieve  the 
lessor  from  the  payment  of  the  land  tax  and  tithe  rent 
chai'ge ;  but  Lord  Campbell,  C,  held  that  the  tenant  must 
pay  them  (c).  1920: 
Diflagreeing  Auy  pcrsou  may  disagree  to  a  term  for  years  (d).  1921.- 
where  In  leases  for  years  at  the  common  law,  an  actual  entry 

entry  in  •         t        t  j»  ^        ^ 

ncceeeary.    is  ncccssary  to  vcst  the  estate  m  the  lessee ;  for  the  bare 
lease  does  not  give  him  an  estate,  but  only  a  right  to  enter, 

(0  1  Cruise  T.  8,  c.  2,  §  3.  (a)  8  Cruiae  T.  28,  c.  1,  §  50. 

(w)  1  CruiBe  T.  8,a  2,  §  4.  (6)  Parker  v.  Toiwdl,  2  D.  &  J. 

{x)  4  CniiaeT.  82,  c.  19,  §  61.  559. 

(y)  See  Bupn^  par.   41,  et  seq.,  {c)  Parish  y.  Steeman,  IGil  2^  ; 

1788—1794.  1  D.  F.  &  J.  826. 

(i)  2  Pres.  Shop.  T.  268.  (rf)  4  Cruie©  T.  82,  c.  26,  §  9. 
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which  is  called  his  interest  in  the  term,  or  interesse  ter-  ^"'^.12, 

'  Ch.  2,  s.  5. 

mini  (e).    And  as  the  lessee  has  no  estate  till  entij^,  so 

until  entry  the  lessor's  estate  is  not  converted  into  a  rever- 
sion (/).     But  where  a  term  for  years  is  created  by  way 
of  use,  the  interest  is  made  an  estate  by  the  statute  without 
entry  {g).     1922. 
Sometimes  it  is  stipulated  that  the  lessee  shall  notAvignmont 

"^  or  under- 

assign  at  all;  in  other  cases,  it  is  stipulated  that  he  shall  losing, 
not  assign  without  the  assent  of  the  lessor.     1923. 

A  termor  for  years  may  assign  or  underlet,  unless  there 
be  an  express  condition  or  provision  in  the  lease  to  restrict 
the  power  of  alienation  which  the  law  gives  ;  and  even  in 
that  case,  the  lessee  may  assign  or  underlet,  but  the  assign- 
ment will  give  to  the  reversioner  the  right  of  re-entry,  if 
he  think  proper  to  avail  himself  of  the  condition.  But  he 
may  dispense  with  the  forfeiture,  as  by  accepting  rent, 
confirming,  &c.,  and  in  that  case  the  title  of  the  assignee 
will  be  indefeasible  Qi).    1924. 

A  tenant  who  has  not  stipulated  that  he  will  deliver  up 
X>ossession  at  the  end  of  the  term,  is  nevertheless  bound  to 
deliver  up  complete  possession.  And  therefore,  if,  against 
his  will,  his  under-tenant  holds  over,  the  landlord  can 
recover  against  the  tenant  damages  equal  to  the  rent  which 
he  has  lost,  and  the  costs  of  bringing  an  ejectment  (i). 
1925. 

Where  the  owner  of  a  term  agrees  to  let  for  three  years, 
and  also,  when  called  upon,  to  grant  a  lease  for  three  years 
or  seven  years  or  the  whole  term,  and  the  tenant  continues 
in  occupation  beyond  the  first  three  years,  and  becomes 
bankrupt,  and  the  trustee  sells  the  bankrupt's  estate  and 


(«)  2  BL  Com.  814  ;  Burton,  §  61 ;  {g)  Burton,  §  131. 

Co.  Litt.  46  b;  Watk.  Conv.  3rd  (h)  Watk.  Conv.,  8rd  eA  by  Preet. 

cd.byPrMt.i75.  21,177. 

(/)  Burton,    §    61  ;    Co.    Litt,  (/)  Ifendtrson  v.  Squire^  L.  R,  4 

46  b.  Q.B.  170. 
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^;.^VT  V*  interest,  the  option  of  the  tenant  to  take  a  lease  is  not  tc 
be  regarded  as  having  ceased  at  the  end  of  the  first  three 
years,  but  it  passes  to  the  trustee,  and  from  him  to  the 
purchaser  (/).     1926. 

Where  it  is  stipulated  that  a  lessee  shall  not  assign 
without  the  assent  of  the  lessor,  it  is  sometimes  provided 
that  such  assent  shall  not  be  arbitrarily  withheld;  and 
sometimes  this  provision  against  an  arbitrary  refusal  of 
assent  is  by  way  of  covenant ;  in  other  cases  it  is  only  by 
way  of  qualification  of  the  stipulation  requiring  assent  of 
the  lessor.  Where  it  is  ambiguous,  the  Court  will  incline 
to  construe  the  provision  against  arbitrary  refusal  to  be  a 
qualification  of  the  words  requiring  the  assent  of  the  lessor, 
and  not  a  covenant  by  the  lessor  not  arbitrarily  to  refuse. 
It  qualifies  the  tenant's  covenant  not  to  assign  without 
assent,  so  as  to  absolve  him  from  the  need  of  assent  if 
arbitrarily  withheld  (Jfc).     1927. 

An  arbitrary  refusal  is  equivalent  to  an  unfair  and  un- 
reasonable refusal  (?).  1928. 
conditionii  Jf  a  Icasc  for  years  is  made  on  condition  that  the  lessee 
*^J«»»°»«*>*  shall  not  assign  or  alien  the  term  or  the  land  during  his 
life  without  the  licence  of  the  lessor,  and  the  lessee  gives 
it  by  his  will  without  licence,  this  is  a  breach  of  the  con- 
dition, and  a  forfeiture  of  the  estate.  But  if  a  lease  is 
made  on  condition  that  the  lessee  shall  not  alien  without 
the  licence  of  the  lessor,  so  as  to  be  personal  to  him,  and 
afterwards  the  lessor  dies,  and  the  lessee  assigns  ;  or  the 
lessee  dies,  and  his  executors  or  administrators  assign ; 
there  is  no  breach  of  the  condition  in  either  of  these 
cases  (n).    And  where  there  is  a  condition  that  the  lessee 

(;)  Buckland  v.  PopUlan,  L.  R  2  15L 

Ch*  Ap.  67.  ()»)  Ab  to  the  apportioimieiit  of 

(k)  Trtloar  ▼.  JBiggty  L.  B.  9  Ex.  such  conditioDfl,  see  sap!r%  per.  185, 

151.  186. 

(0  Treloar  v.  Bigge^  L.  R.  9  Ex.  (n)  1  Pres.  Shep.  T.  144,  145. 
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shall  not  assign  it  over  without  permission,  an  underlease  pt-  ni.T.12, 
is  not  within  the  condition  (0).     1929.  

Where  a  lessee  covenanted  not  to  alien  or  transfer  his  not  tS  a'uen. 
lease,  and  afterwards  ackowledged  a  judgment,  on  which 
the  lease  was  taken  in  execution  and  sold,  it  was  held  that 
this  sale  was  not  a  forfeiture  of  the  lease  (p).  But  where 
a  warrant  of  attorney  to  confess  a  judgment  is  given 
by  collusion  for  the  purpose  of  enabling  a  creditor  to 
take  a  lease  in  execution,  it  will  be  a  breach  of  such  a 
covenant  (g).     1930. 

Where  a  lease  is  subject  to  a  covenant  that  neither  the 
lessee  nor  his  assigns  should  assign  without  the  consent  of 
the  lessor,  and  the  lessee  assigns,  with  the  consent  of  the 
lessor,  to  two  partners,  and  one  of  them,  on  the  dissolution 
of  the  partnership,  assigns  all  his  interest  to  the  other,  it  is 
a  breach  of  the  covenant  (r).    1931. 

Where  a  lessee,  subject  to  a  covenant  not  to  assign 
without  the  lessor's  consent,  obtains  such  consent,  and 
agrees  to  grant  an  xmderlease  to  contain  the  like  provisions 
as  the  lease,  it  was  held  by  the  Lords  Justices,  that  the 
original  lessee  (and  not  the  original  lessor)  is  the  person 
whose  consent  must  be  required  in  the  covenant  in  the 
underlease  (a),     1932. 

A  covenant  by  lessees,  for  themselves,  their  hqirs,  execu- 
tors, administrators,  and  assigns,  that  they,  their  executors, 
administrators,  and  assigns,  would  not  assign  without  the 
lessor's  consent,  is  a  covenant  which  touches  and  concerns 
the  land,  and,  therefore,  runs  with  the  land,  and  the  lessor 
can  sue  an  assignee  of  the  lessee  for  the  breach  of  it  (f). 


(o)  2  Croise  T.  13,  c.  1,  §  42  ;  (»)  J^Ultamsan  v.  WiUiamton,  L. 

Watk.  Cony.  8id  ed.  byPreit.  21.  B.  9  Ch.  Ap.  729,  oyerraling  deci- 

[p)  2  Cniise  T.  13,  c.  1,  §  46.  rfon  of  Bacon,  V.-C,  17  Eq.  549. 

(q)  2  CnuBe  T.  18,  c.  1,  §  48.  (0   WiUiam  v.   Earle,  L.  R.   3 

(r)  VarUy  ▼.  Coppard,  L.  R.  7  Q.  B.  789. 
C.  P.  505. 
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pt^"j1  T.12,  Similar  covenants  relating  to  things  fixed  to  the  land  also 

— -^ — -  run  with  the  land  (u).     1933. 

Covenant  to     A  covcnant  in  a  sublease  to  perform  all  the  covenants 

perform  •'■ 

iTori^ai  ^^  ^^®  original  lease,  is  a  covenant  to  perform  those  cove- 
^''*'^"  nants  whilst  the  original  term  is  unexpired  and  unsur- 
rendered :  it  is  not  a  covenant  to  do  or  abstain  from  doing 
the  acts  mentioned  in  those  covenants,  so  as  to  apply,  even 
after  a  new  lease  is  taken,  in  which  those  covenants  are 
omitted  (v).  1934 
Usual  If  an  agreement  for  a  lease  contains  no  stipulation  as  to 

covenants  °  ^ 

and  clauses,  eovenants,  thc  party  agreeing  to  take  the  lease  has  a  right 
to  a  lease  containing  only  usual  covenants.  A  covenant  in 
restraint  of  trade  in  a  trade  locality  is  not  a  usual  cove- 
nant {w).  Nor  is  a  covenant  not  to  assign  or  underlet  (x\ 
1935. 

Under  a  contract  for  a  lease  to  contain  all  usual  cove- 
nants, particularly  a  covenant  to  keep  the  premises  in  good 
repair,  it  has  been  held  that  the  lessee  is  not  entitled  to 
have  introduced  the  words  "  damages  by  fire  or  tempest 
only  excepted  "  (y).     1936. 

Under  an  agreement  for  a  lease  to  contain  "  all  usual 
and  customary  clauses/*  the  landlord  is  not  entitled  to  have 
inserted  in  the  lease  a  proviso  for  re-entry  "  on  breach  of 
any  of  the  covenants  by  the  lessee  ;"  but  he  is  entitled  to 
have  a  clause  of  re-entry  for  breach  of  covenants  generally, 
or  on  non-payment  of  rent  (z).  1937. 
Obligation  The  assignee  of  a  lease  cannot,  by  assigning  over,  get  rid 
covenants,  ^f  j^jg  liabilities  for  breaches  of  covenant  committed  during 
the  period  of  his  own  occupation.  And  hence,  if  the  assignee 
of  a  lease  devises  the  leasehold,  although  the  devisee  may 

(«)   WWiafM  V.  E<irle,  L.  R.  3  (x)  Watk.  Conv.  3rd  ed,  by  Prest. 

Q.  R  73D.  177. 

(v)  PiffgoUY.Stratton,lJohiiS.Zil.  <y)  Sharp  v.  Milliiftn,  23  Beav. 

(tc)  Properi  v.  Parker,  1  My.  &  K.  419. 

280-    Wilhraham    v.     Utt^ey,    18  (a)  ZMyWnwn  ▼.  Croirr,  L.  R.  10 

Beav.206.  Ch.  Ap.  C22. 
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take  it  subject  to  the  liability  to  do  repairs  which  were  ^"J^\2, 

wanted  at  the  death  of  such  assignee^  yet  the  executors  of 

the  assignee  are  still  liable,  as  between  themselves  and  the 
lessor;  and  they  are  entitled  to  have  an  indemnity  intoe?^tor 
respect  of  such  liability  before  the  devisee  ia  let  into  pos-  ^'^'«*^«'- 
session  (o).  And,  except  so  far  as  the  stat  22  &  23  Vict. 
c.  35,  s.  27,  may  protect  them,  executors  of  an  assignee  are 
entitled  to  have  a  fund  set  apart  out  of  the  assets  for  their 
indemnity,  on  their  assigning  to  a  purchaser,  though  he 
covenant  to  perfonu  the  covenants  and  to  indemnify  (6). 
But,  as  we  have  seen,  the  obligation  of  the  lessee's  cove- 
nants, though  it  wiU  pass  to  an  assignee  of  the  whole 
term,  is  not  communicated  to  an  underlessee  (c).     1938. 

By  the  stat.  4  Geo.  2,  c.  28,  s.  6,  reciting  that  leases  for  »«iiewaif.n. 
lives  or  years  could  not  be  renewed  without  a  surrender  of 
all  the  underleases  derived  out  of  the  same,  it  is  enacted 
that  all  future  renewals  of  leases  for  lives  or  years  shall  be 
valid  without  the  surrender  of  any  derivative  leases  (e). 
1939. 

By  the  stat.  1  Will.  4,  c.  65,  s.  18,  if  persons  bound  to 
renew  are  out  of  the  jurisdiction  of  the  Court,  renewals  are 
directed  to  be  made  by  a  person  appointed  by  the  Court 
of  Chancery  in  the  name  of  the  person  who  ought  to  have 
renewed.     194«0. 

When  a  renewable  leasehold  estate  is  devised  to  trustees 
in  trust  for  one  person  for  life,  remainder  in  trust  for 
another  for  life,  remainder  in  trust  for  a  third  person,  with 
a  direction  to  renew,  and  pay  the  fine  out  of  the  rents  and 
profits,  it  seems  to  be  the  duty  of  the  trustees  to  provide 
an  accumulating  fund  out  of  the  rents  and  profits  during 
the  enjoyment  of  the  first  tenant  for  life,  to  answer  the 

{a)  Hickling  ▼.  Boytr,  3  Maa  k  (c)  See  supra,  par.  1818— 1821. 

G.  635.  (d)  See  stat  28  k  24  Yict  c.  145, 

(6)  Brewer  v.  Poeoek,  23  Be»v.  ss.  8,  9  ;  infra,  Part  IV.  Tit.  1,  a  2. 

310  ;  see  siipra,  par.  1815.  {e)  4  Crowe  T.  32,  c.  5,  §  59. 


^Tsii'^niLf  *x}  j«f  :amiA  m  Ins  'ime^  Mad  to  pmsae  the  same 
«^:i  jzsz  ::zrrr::z  :ixe  .hs  jf  :ae  secnl  tauml  for  life  (/). 


"hir?  i  :&?can:r  .p"''^??  jjs  JsaeAoiis  to  trustees  for 
-C'^r-r*  :s  ^i.-i-sHciL  md  ipoii  ^rret  dial,  'if  the  trus- 
---"*  -ji-I  -ii:jLi  X  pn  r€r  nr  hinnzjctgrns,  as  to  those 

*v 1   iT^    is«<.  marlj  ir  tdbt  %  mrved,  thejr  shaQ  or 

^^t:*^—  tll^  aBitrstvosr  im  d&es  icnewds  upon  sach 
■'fc.r*ni^  ^  -L.r~  -<^A^'  -mnk  jsnuv.*  :hi<  does  not  make  it 
;:i:;i.f*  — "  n.  ii*»  .nAL-afia  2  ^oanr.  if  tfcey  can  by  possi- 
^ .' :~  .-.im  i  ^'•n^r^va^ .  Sor  :^ei  :hsr  voold  be  compelled 
^>  -i-  ji—  ^ar^  jxrwevisr  TOCBBOBabLe.  vbidi  might  be 
LnLii:»  ^  :  -r  -_^  encn  TiC  m  Ae  ocher  hand,  it  does 
:.  *  ^-  iir'^  &  iLrcr^tioa  'jj  ^txn.  from  exercising  the 
T^^^T^rT  T  ."T^at^^r-iL  it  taisr  JT^IECHT  Will  and  pleasure. 
?»ir  T  mr^s^r^^  >n.  ':it«n  :ae  iarr  of  endeavoaring  to 
•  5s*-r  i  ir^aeT-iI.  :x  -nev  r-ia  re  30  on  raaaoBaUe  terms  (g). 


!r*i*  Tic'ic  :c  :>eiitjwal  3ia:T  :e  fcrfetied  bv  the  laches  of 
:at^  vozsac  n  liTC  j^It^ii^  iir  a  i^aeval  within  the  time 
lU'n.r-v-mnL  jr  titf  J5fe3»    i  .     IMS. 

Ix  ^>i;  r::<^m.*^  ^'C  inx  expr«ssBi308  to  the  contrary^ 
V  i<.'c\'  a  .^as«^«:w  >i!OJ^Ks  imniaciikmMe.  tike  fond  resenred 
^7•  : JL»*  :-i.^v*^<  ,ii:  :i  r-irs  fi:r  tie  poipose  of  renewal, 
*vi'C3C?  A>;5i'c::rv'>  V  tiu  ^eismti  xw  KJfe  f i\    1944. 


rr^^ri^      C.  TWidTcj  ic  r«fl»*w!L:  j«  :3«c:»idT  inaeited  in  leases. 


Anvi  4r>?  cc  :Tr:»  lirvi:  <cv«iiuiC3  for  granting  another 
I'?*?!?  ot*  :I\e  iliz^  ^2xisiHi :  and  eorcBants  for  renewal, 
not  oalr  oa  ili«  exrcnii^a  <»  smTender  of  the  original 
lea*;  b::i  al^^  ca  ihe  exf  iiasioa  «r  soirender  rf  all  fotnre 
l«tses  made  uador  scch  a  «:>>T^nant«  which  is  usaally 
CiiUed  a  covenant  f  ^r  p^rjetcal  renewal  'J}-    ^  covenant 

if)  I  Ba^  Leg.  hj  yChkm,  Zl^  „%  Jf«m  T.  ffcdges,  27  Bear. 

(J)  MortimerT.  WmtU.  U  Bear. ««.       CiJ. 

(A)4Cnii.eT.52,c25.§llL  ()  4  Cni»  T.  8S,  c  25,  §  9$. 
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for  renewiM  a  lease  under  the  same  covenants  means  only  pt.iilt.ii, 

°  -^     Ch.  2,  8.  6. 

a  second  lease  under  the  same  covenants  as  the  former, 

with  the  exception  of  the  covenant  for  renewal  (k).  And 
where  a  person  grants  a  lease,  with  a  covenant  for  per- 
petual renewal,  and  an  agreement  that  the  new  lease  and 
leases  should  contain  the  same  rents,  covenants,  Ac,  as 
were  contained  in  the  lease  so  granted  by  him,  and  his 
trustees  grant  a  new  lease,  they  are  not  required  to  intro- 
duce a  covenant  by  themselves  for  renewal,  but  the  proper 
form  is  for  them  to  recite  the  original  covenant  for  per- 
petual renewal,  and  to  declare  the  new  lease  to  be  granted 
in  pursuance  of  it  (l).     1945. 

If  a  lessee  for  life  or  years  takes  a  new  lease  of  the  Effect  of 
same  land,  and  one  term  is  incompatible  with  the  other,  n«w  leaac. 
as  embracing  part  of  the  same  period,  this  is  a  surrender 
in  law  of  the  first  lease.  And  this  rule  applies  although 
the  second  lease  be  for  years,  where  the  first  was  for 
life ;  or  although  the  second  lease  be  for  a  less  number  of 
years  than  the  first;  and  although  the  second  lease  be 
voidable  as  being  made  upon  condition ;  and  although  the 
second  lease  be  to  the  lessee  and  a  stranger,  or  to  the 
lessee  and  his  wife ;  and  although  the  second  lease  be  by 
word  only,  and  the  first  lease  be  by  deed,  so  far  as  such 
second  lease  by  word  may  be  valid ;  and  although  the 
second  lease  be  in  another  right  (as  if  the  husband  have  a 
lease  for  years  in  right  of  his  wife,  and  then  take  a  new 
lease  to  himself  in  his  own  name) ;  and  although  the  first 
lease  was  to  begin  presently  and  the  second  lease  is  to 
begin  at  a  day  to  come,  or  e  converse  (m).  But  if  the 
second  lease  is  not  to  begin  until  the  first  lease  end,  the 
taking  of  the  second  lease  is  no  surrender  of  the  first 

{k)  i  Croiie  T.  32,  &  '25,  §  108  ;  Sir  J.  Leach  ;  ffodffet  v,  Blagravt 

Watk.  Conv.  8id  ed.  by  Prest.  17&  18  Beav.  537. 

(/)  The  Copper  Mining  Company  (m)  2  Pires.  Shep.  T,  SOL 

T.  Bew^,  13  Beav.  478  ;  decided  by 
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lease  (n).  And  in  the  case  of  a  surrender  implied  by  law 
from  the  acceptance  of  a  new  lease,  a  condition  ought  also 
to  be  understood  as  implied  by  law,  making  void  the  sur- 
render in  case  the  new  lease  should  be  made  void  (o).  And 
in  the  case  of  an  express  surrender,  so  worded  as  to  show 
the  intention  of  the  parties  to  make  the  surrender  only  in 
consideration  of  the  grant,  such  surrender  is  also  condi- 
tional to  be  void  in  case  the  grant  should  be  made  void  (/>). 
1946. 

A  lease  of  charity  property  for  ninety-nine  years,  at  a 
fixed  rent,  not  being  a  building  lease,  and  containing  no 
contract  to  repair  or  lay  out  money  thereon,  is  invalid  (g). 
And  a  building  lease  of  charity  property  for  more  than 
ninety-nine  years  cannot  stand,  imless  there  is  some  special 
ground  on  which  it  can  be  protected  (r).     1917. 

A  lessee  is  bound  to  enquire  into,  and  is  bound  by  all 
covenants  into  which  his  lessor  has  entered  (a).  And  a 
person  contracting  for  an  underlease  has  notice  of  all  the 
covenants  contained  in  the  original  lease,  or  at  least  of 
those  which  are  usual  in  leases  of  property  of  that  descrip- 
tion, and  he  will  be  bound  to  take  an  underlease  subject 
to  those  covenants  (t),    1948. 

A  right  of  entry  in  a  lease  cannot  be  reserved  to  a 
stranger ;  and  therefore  if  it  appears  upon  the  face  of  the 
lease  that  the  legal  estate  is  in  a  mortgagee  or  a  trustee  for 
him,  and  the  right  of  entry  is  reserved  to  the  mortgagor,  it 
will  be  void  (u).     1949. 

By  the  general  custom  of  all  manors,  every  copyholder 


(fi)  2  Prea.  Shep.  T.  802. 

(o)  Doe  d.  Earl  of  EgrtuMmt  v. 
Courtenay,  11  Ad.  ft  E.  (N.  S.)  702. 

ip)  Doe  d.  JSarl  of  Egremont  v. 
Omrtenay,  11  Ad.  k  E.  (N.  S.)  702. 

(9)  Att'Oen,  ▼.  Foord,  6  Beav. 
288 ;  AtU'Gen,  v.  Botham,  8  Buss. 
415. 


(r)  Lord  Langdale  in  AU.-GtHn  v 
Piwrd,  6  Beftv.  290. 

(«)  Ftdder  ▼.  Slater,  L.  R.  7  Eq. 
528. 

(0  See  CbiMT  V.  CoRingt^Z  My.  & 
K  288  ;  WiUbrdkam  ▼.  Ute^ey,  IS 
Beav.  206. 

^w)  Coote  jroTtor.  8rd.  e<l.  888. 
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may  make  a  lease  for  any  term  of  years,  if  he  can  obtain  a  ^-  "J  """V^' 

licence  from  the  lord ;  and  even  without  such  licence,  he 

may  demise  his  tenement  for  one  year ;  and  the  interest 
thus  created  is  not  of  a  customary  nature,  but  a  common 
law  term  (v).  The  lord  of  a  manor  cannot  authorize  an 
equitable  tenant  of  a  copyhold  to  demise  ;  because  there 
is  no  privity  of  estate  between  them  (w).  The  lord  can 
only  grant  a  licence  to  lease  during  the  continuation  of  his 
own  estate  in  the  manor.  Therefore  a  lease  for  years  made 
by  licence  of  a  lord  who  is  only  tenant  for  life,  will  cease 
at  his  death  (x).  In  the  case  of  a  lease  by  licence  of  the 
lord,  the  lessee  may  assign  it,  or  make  an  underlease  for 
years  without  any  new  licence ;  for  the  lord  s  interest  is 
discharged  for  so  many  years.  And  if  the  copyholder  should  . 
die  without  heirs,  still  the  lease  would  stand  against  the 
lord,  by  reason  of  his  licence,  which  amounts  to  a  confirma- 
tion (y),  A  lease  made  contrary  to  the  custom  of  a  manor 
is  good  against  all  but  the  lord ;  and  even  as  against  him 
it  is  not  void,  but  only  a  ground  of  forfeiture,  which  he 
may  waive  (z).     1950. 

By  the  stat  7  &  8  Vict.  c.  76,  s.  4,  it  is  enacted,  '*  that  Jomcs  must 

•^  iff  be  by  deed. 

no  lease  in  writing  of  any  freehold,  copyhold,  or  leasehold 
land  shall  be  valid  as  a  lease  unless  the  same  shall  be 
made  by  deed :  but  any  agreement  in  writing  to  let  any 
such  land  shall  bo  valid  and  take  effect  as  an  agreement 
to  execute  a  lease ;  and  the  person  who  shall  be  in  the 
possession  of  the  land  in  pursuance  of  any  agreement  to 
let  may,  from  payment  of  rent  or  other  circumstances,  be 
construed  to  be  a  tenant  from  year  to  year."  This  was 
repealed  im^  from  the  1st  of  October,  1845,  by  the  stat 
8  &  9  Vict.  c.  106.    But  by  s.  3  of  that  Act,  it  is  enacted, 

(r)  Burton,  §  1813  ;  1  Crulfle  T.  {z)  1  Cruiae  T.  10,  c.  8,  §  20. 

10,  c.  8,  §  18.  (y)  1  Crmse  T.  10,  c  8,  §  19. 

(lo)  1  Jarm.  &  Byth.  by  Sweet,  (s)  J)oe  d.  Robin§on  v.  Boutfidd^ 

433,  iL  (a).  6  Ad.  &  £.  (N.  S.)  492. 
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Pr.iiLT.i8,  that "  a  lease  required  by  law  to  be  in  writing  (a),  of  any 

tenements  or  hereditaments,  made  after  the  1st  of  October, 

1845,  shall  be  void  at  law,  unless  made  by  deed."  Although 
an  instrument  may  be  void  as  a  lease  at  Law  in  conse* 
sequence  of  this  enactment,  yet  it  may  be  enforced  as  an 
agreement  in  Equity  (b)  ;  or  it  may  be  used  to  prove  the 
terms  on  which  the  tenant  holds  as  constructive  tenant 
from  year  to  year ;  and  hence  the  tenancy,  which  may  be 
determined,  during  the  period  for  which  the  lease  was  to 
last,  by  a  half  year's  notice  at  the  proper  time,  will,  at  the 
end  of  that  period,  expire  without  notice  (c).  And  if  an 
instrument  purporting  to  create  a  lease  for  seven  years  is 
not  ^sealed,  and  the  intended  lessee  enters  under  it,  he  is 
liable,  even  at  Law,  to  perform  the  things  stipulated  to  be 
done  during  the  last  year  (unless  the  holding  is  determined 
before  by  a  proper  six  months'  notice),  as  well  as  those  things 
which  were  to  be  done  during  the  first  year  (d).  1951. 
Whew  By  the  stat.  7  &  8  Vict.  c.  76,  s.  12,  it  is  enacted, ''  that 

remedies  fur  •'  »  /  * 

^uT^d  where  the  reversion  of  any  land,  expectant  on  a  lease,  shall 
S^^wST'  be  merged  in  any  remainder  or  other  reversion  or  estate, 
Snguiahe?  the  pcrsou  entitled  to  the  estate  into  which  such  reversion 

by  tho 

meiwrof  shall  havc  merged,  hi|5  heirs,  executors,  administrators, 
d^te  rever-  successors,  and  assigns,  shall  have  and  enjoy  the  like  ad- 
vantage, remedy,  and  benefit  against  the  lessee,  his  heirs, 
successors,  executors,  administrators,  and  assigns,  for  non- 
payment of  the  rent,  or  for  doing  of  waste  or  other  for- 
feiture, or  for  not  performing  conditions,  covenants,  or 
agreements  contained  and  expressed  in  his  lease,  demise,  or 
grant,  against  the  lessee,  farmer,  or  grantee,  his  heirs. 


(a)  See  supra,  par.  1694 — 7.  was  a  similar  decision,  under  the 

(6)  Parker  v.  TwwtU,  2  D.  &  J.  stat.  7  &  8  Vict.  c.  76,  s.  4.   And  see 

559.  Tid^  V.  MoUeU,  16  C.  B.  (N.  S.) 

(c)  Tresi  v.  Savage,  4  EL  &  Bl.  298  5  Hayney,  Cvmminfft,  Id.  421. 

36  ;   see  also  Doe  d.  DavenUk  v.  (d)  Martin  v.  Smith,  L.  B.  9  "Ett 


Moffatt,  15  Q.  B.  257,  In  which  there      50. 
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successors,  executors,  administrators,  and  assigns,  as  the  pt.  111.T.12, 

^H*  £^  8*  D* 

person  who  would  for  the  time  being  have  been  entitled  to 

the  mesne  reversion  which  shall  have  merged  would  or 
might  have  had  and  enjoyed  if  such  reversion  had  not  been 
merged."  This  was  repealed  as  from  the  1st  of  October, 
1845,  by  the  stat.  8  &  9  Vict.  c.  106.    But  by  s.  9  of  that  when  the 

rev«nioii  on 

Act,  it  is  enacted,  *'  that  when  the  reversion  expectant  on  » ^^'^^ 
a  lease  made  either  before  or  after  the  passing  of  this  Act,  ^  be****** 
of  any  tenements  or  hereditaments,  of  any  tenure,  shall,  re^JSSS^® 
after  the  said  first  day  of  October,  1845,  be  surrendered  or 
merge,  the  estate  which  shall  for  the  time  being  confer  as 
against  the  tenant  under  the  same  lease  the  next  vested 
right  to  the  same  tenements  or  hereditaments,  shall,  to  the 
extent  and  for  the  purpose  of  preserving  such  incidents  to, 
and  obligations  on,  the  same  reversion,  as,  but  for  the  sur- 
render or  merger  thereof,  would  have  subsisted,  be  deemed 
the  reversion  expectant  on  the  same  lease."     1952. 

Where  the  lease  and  its  counterpart  exhibit  an  irrecon- 
cilable discrepancy,  the  former,  as  the  principal,  shall  gene- 
rally prevail.  And  where  the  habendum  and  reddendum 
difTer  as  to  the  duration  of  the  term,  the  habendum  shall 
generally  prevail ;  it  being  the  office  of  the  habendum  and 
not  of  the  reddendum  to  define  the  duration  of  the  estate. 
But  the  lease  and  the  counterpart  form  one  document,  and 
if  there  is  a  mistake  in  the  lease  on  the  face  of  it,  the 
counterpart  may  be  resorted  to,  in  order  to  correct  that 
mistake  (6).     1963. 

(€)  Burchell  v.  Clarl;  L.  B.  1  C.  P.  D.  602  ;  2  0.  P.  D.  88. 
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UF  AS  EXCHANGE. 


Pr.  III.T.12, 
Cu.  2,  8.  6. 

Definition. 


Roqui.sit4» 
to  an  ex- 
chants  at 
common 
law. 


Section  VI. 
Of  an  ExcJiange  (/). 

An  exchange  is  an  arrangement  between  two  persons,  or 
between  two  classes  of  persons  by  each  of  which  property 
is  held  in  community,  that  each  person  or  class  shall  divest 
himself,  hei*self,  or  themselves  of  his,  her,  or  their  own 
property  in  favour  of  the  other,  and  in  lieu  thereof  shall 
take  the  property  of  the  other.     1954, 

To  the  validity  of  exchanges  at  common  law,  five  things 
are  requisite :  1.  That  the  two  subjects  be  of  the  same 
general  nature.  Thus,  real  estate  cannot  be  exchanged  for 
personal  estate :  but  real  estate  of  one  kind  may  be  ex- 
changed for  real  estate  of  another  kind ;  so  that  corporeal 
hereditaments  may  be  exchanged  for  incorporeal  heredita- 
ments {g).  2.  That  the  parties  take  estates  of  the  same 
general  denomination,  as  regards  the  quantity  of  interest. 
Thus,  an  estate  in  fee  simple  cannot  be  exchanged  for  an 
estate  tail,  or  either  of  them  for  an  estate  for  life.  But  an 
estate  in  fee  simple  may  be  exchanged  for  a  base  fee.  And 
if  a  tenant  in  tail  grants  lands  in  fee,  so  as  to  give  a  base 
fee  in  exchange  with  a  tenant  in  fee,  this  is  a  good  ex- 
change until  avoided  by  the  issue.  And  an  estate  tail 
after  possibility  of  issue  extinct  may  be  exchanged  for  an 
ordinary  estate  for  life,  as  both  are  of  the  same  duration  (A). 


(/)  Powers  of  exchange  are  con- 
ferred by  varioufl  statutea,  as  to 
which  see  Stamp's  Index  to  the 
Statute  Law,  tit.  "Exchange;** 
Burton,  §  240  ;  and  see  Minet  v, 
Leman,  20  Beav.  269  ;  7  D,  M .  & 
G.  340.  Ab  to  exchanges,  reserving 
or  excepting  minerals,  see  stat  25 
&  26  Vict,  c  108,  infra,  Part  IV. 


Tit  1,  a  2. 

{g)  4  Jaim.  k  Byth.  by  Sweet,  1  ; 
Co.  Litt.  50  b  ;  4  OraiBe  T.  S2,  c  6, 
§  4  ;  2  Pres.  Shep.  T.  293—4. 

{k)  4  Jann.  &  Byth.  by  Sweet,  1, 
2  ;  2  Pres.  Shep.  T.  295  ;  4  Cniih« 
T.  82,  c.  6,  §  3,  4  ;  1  Cruise  T.  4, 
§  9  ;  Burton,  §  68  ;  2  BL  Com.  12ts 
323  ;  Co.  Litt.  28  a,  51  a. 
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3.  The  word  "  exchange "  must  be  used    (i).     4.    Entry  pt.  iii.T.n, 

V  El«    m^   0»    U* 

(but  not  livery  of  seisin)  is  also  requisite  to  give  effect  to 

an  exchange ;  and  therefore  if  either  party  die  before  entry, 
his  heir  may  avoid  the  exchange  {j\  5.  An  exchange, 
since  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  must  be  in 
writing,  and  even  before  the  statute  7  &  8  Vict.  c.  76,  if 
the  hereditaments  whereof  the  exchange  was  made  con- 
sisted of  reversions,  rents,  or  other  incorporeal  heredita- 
ments, or  if  they  lay  in  several  counties,  it  must  have  been 
■  by  deed  (A?).  And  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  it 
was  enacted,  "  that  no  exchange  of  any  freehold  or  lease- 
hold land  shall  be  valid  at  law,  unless  the  same  shall  be 
made  by  deed."  And  although  this  enactment  was  re- 
pealed by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  3  of  that 
statute,  it  is  enacted,  "  that  an  exchange  of  any  tenements 
or  hereditament-s,  not  being  copyhold,  made  after  the  first 
day  of  October,  1845,  shall  be  void  at  law,  unless  made  by 
deed."     1955. 

It  is  not  necessary  that  both  estates  be  in  possession  \ 
for  an  estate  in  possession  may  be  exchanged  for  an  estate 
in  reversion.  Neither  is  it  necessary  that  there  be  an 
equality  in  the  value  or  quantity  of  the  lands.  For  if  the 
land  of  one  party  be  worth  lOOZ.,  and  the  land  of  the  other 
but  lOZ.,  or  if  the  land  of  one  of  the  parties  be  100  acres 
and  the  land  of  the  other  but  10  acres,  the  exchange  is 
good.  Neither  is  equality  in  the  quality  or  manner  of  the 
estate  requisite.  For  an  estate  in  joint  tenancy  may  be 
exchanged  for  an  estate  in  severalty  or  in  common.  And 
if  A.,  tenant  for  life,  and  B.,  the  owner  of  the  remainder  or 
reversion  in  fee,  exchange  with  tenant  in  fee,  and  grant  to 

(i)   Ca  Litt.  51  b ;    4  Jarm.  &  Burton,  §   63  ;  2  BL   Com.   328 ; 

Byth.  by  Si^eet,  2 ;  Burton,  §  63  ;  Watk.  Conv.  3rd  ed.  by  Prest.  179 

'Wfttk.  Conv.  8rd  ed.  by  Prest.  181.  180. 

(j )  Co.  Litt.  50  b,  51  b  ;  2  Pres.  (A)  4  Jarm.  &  Byth.  by  Sweet,  1, 

Sh«pw  T.  297  ;  4  Jarm.  &  Byth.  by  2  ;   Co.  Litt.   50  a,  51   b  ;   Watk. 

Sweet,  2  ;  4  Cruise  T.  32,  c,  6,  §  6  ;  Conv.  3rd  ed.  by  Prest.  180. 

VOL.  II.  G 
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rT.iTT.T.i2,  him  in  fee,  while  he  grants  to  them,  to  hold  to  A.,  the 

'■ — '-  tenant  for  life,  with  remainder  to  B.  in  fee,  the  exchange  is 

irood  And  if  the  land  of  one  of  the  parties  is  of  a  defeas- 
ible  title,  and  the  land  of  the  other  of  an  indefeasible  title, 
this  exchange  is  good  till  it  be  avoided  (I),     1956. 

Nor  is  it  necessary  that  the  things  exchanged  should  be 
in  esse  at  the  time  of  exchange ;  for  a  man  may  grant  a 
rent  de  novo  out  of  his  land  in  exchange  for  a  manor.  But 
a  mere  hope  or  chance  of  succession  cannot  be  exchanged 
for  an  estate  (m).     1957. 

An  exchange  in  the  strict  legal  sense  of  the  word  cannot 
be  between  three  persons  in  i-espect  of  three  distinct  pro- 
perties ;  the  principles  of  it  not  being  applicable  to  more 
than  two  distinct  contracting  parties,  for  want  of  the 
mutuality  and  reciprocity  on  which  its  operation  so  en- 
tirely depends.  But  if  a  tenant  for  life,  and  a  remainder- 
man in  fee,  exchange  with  a  tenant  in  fee,  or  if  two  joint 
tenants  exchange  with  a  sole  tenant,  such  exchanges  are 
good  (n).  1958. 
Implied  By  the  old  law,  in  every  deed  of  exchange  in  which  the 

word  "  exchange,"  was  used,  there  was  an  implied  warranty 
arising  from  that  word  (o).  So  that  if  an  exchange  was 
made,  and  before  or  after  the  parties  entered,  all  or  part  of 
the  land  given  to  either  party  was  recovered  fi-om  him 
either  absolutely  or  for  a  particular  estate  only,  upon  an 
elder  title,  that  party  might  enter  again  upon  his  own  land 
which  he  gave  in  exchange,  and  either  avoid  the  whole 
exchange,  or  recover  an  equivalent  portion  thereof  (p). 
But  the  benefit  of  this  implied  warranty  under  the  old  law 
was  confined  to  the  parties  themselves  and  their  heirs,  and 


(0  2  Pres.  Shep.  T.  296  ;  4  Cruise  181. 

T.  32,  c.  6,  §  3,  4 ;  Co.  Litt.  51  a.  (o)  4  Cruise  T.  32,  c  6,  §  8. 

(»i)  2  Pre8.  Shep.  T.  293.  (p)  2  Prea.  Shep.  T.  290,  298  ;  4 

(n)    Co.  Litt  50  b,  n.  1,  51   a,  Jarm.  &  Byth.  by  Sweet,  3. 

n.  1  J  Watk.  Conv.  8rd  ed.  by  Preat 
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did  not  extend  to  alienees,  except  for  their  defence  as  pj  hlt.u. 

'  ^  Ob.  a,  8. 6. 

against  the  heir  of  the  person  against  whom  the  warranty 

was  implied.  If  therefore  either  party  aliens,  either  by 
deed  or  will,  the  remedy  is  gone  from  that  party,  but  only 
as  to  him ;  for  the  other  party  who  has  not  alienated,  or  his 
heirs,  may  still,  in  case  of  eviction  from  his  lands,  enter 
upon  the  alienee,  notwithstanding  the  want  of  a  reciprocal 
remedy  (q).  A  mere  defect  of  title,  however,  without  an 
eviction,  will  not  defeat  an  exchange  (r),     1959. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  6,  it  was  enacted,  that 
the  word  exchange  should  not  have  the  effect  of  creating 
any  warranty  or  right  of  re-entry,  nor  any  covenant  by 
implication.  And  although  this  was  repealed  by  the  stat. 
8  &  9  Vict.  c.  106,  as  from  the  1st  of  October,  1845,  yet 
by  s.  4  of  that  statute  it  is  enacted,  that  an  exchange  of 
any  tenements  or  hereditaments,  made  by  deed  executed 
after  the  1st  of  October,  1845,  shall  not  imply  any  con- 
dition in  law.     1960. 

The  modern  practice  has  been  to  effect  an  exchange  of  Exchaugos 

by  leaao  and 

real  estate  by  lease  and  release,  statutory  release,  or  sta-  reiea**, 

•^  '  J  f  statutory 

tutory  grant,  containing  mutual  conveyances  to  the  parties;  J^SSiy*^ 
in  which  case  the  estates  are  vested  in  the  parties  by  the  ^^™"** 
operation  of  a  statute,  without  any  entry ;  and  yet  if  the 
word  "  exchange"  was  used,  the  incidents  annexed  to  an 
exchange  at  common  law  were  preserved  («).     1961. 

Where  an  exchange  is  made  under  a  power  of  sale  and  Exchange 
exchange,  although  the  power  is  silent  as  to  paying  money  power. 
for  owelty  of  exchange,  yet  the  donees  of  the  power  may 
make  such  payment.    And  the  death  of  one  of  the  parties 
to  such  an  exchange  before  the  transaction  is  completed, 
-will  not  invalidate  a  legal  execution  of  the  power  (Q.   1962. 

(q)  2  Prea.  Shep.  T.  291  ;  4  Jarm.  Conv.  8rd  ed.  by  Prect.  180.     See 

A  Byth.  by  Sweet,  3.  enactment  stated  infra,  par.  1968,  as 

(r)  2  Pres.  Shep.  T.  298.  to  decrees  for  exchanges. 

(«)  4  Cruise  T.  82,  c.  6,  §  7  ;  4  (0  2  Sugd.  Pow.  482. 
Jarm.  &  Byth.  by  Sweet,  6  ;  Watk. 

G  2 
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Ft.  iii.t.18,      ^Vhen  an  exchauge  is  made  by  a  tenant  in  tail,  the  issue 

^^  H«   3b  Bk   0» 

iu  tail,  after  the  death  of  his  ancestor,  may  avoid  it.    And 

by  tenant  in  the  persons  in  reversion  or  remainder  may  treat  the  exchange 
as  void,  and  avail  themselves  of  their  title  (u).  But  if  the 
issue  occupies  the  lands  taken  in  exchange  by  his  ancestor, 
the  exchange  is  thereby  made  good  for  the  lifetime  or 
ownership  of  the  issue  in  tail.  And  each  successive  gene- 
iBtion  of  issue  may  affirm  the  exchange  for  his,  her,  or  their 
time  (v).    1963. 


Section  VII. 

Of  a  Partition  (w). 

Pr.  IILT.12,      A  partition  is  a  deed  by  which  two  or  more  joint  tenants, 
coparceners,  tenants  in   common,  or  hfeirs  in  gavelkind. 

Definition.  - 

divide  the  property,  so  as  to  give  to  each  a  distinct  part, 
to  be  held  in  severalty.     1964. 
Voluntary        Whcrc  all  the  ioint  owners  of  an  estate  are  desirous  to 

partition  by  ** 

^^^j^j.  make  a  partition,  and  are  personally  competent  to  bind 
toto^tfc**^  their  interests,  they  have  only  to  agree  on  the  allotments 
to  be  made  to  the  respective  parties,  and  to  execute  the 
requisite  conveyance  or  cdnveyances  (x\  1965. 
conmiiiaory  If  aiiy  of  tlic  joiut  owncrs,  whether  joint  tenants,  tenants 
in  common,  coparceners,  or  heirs  in  gavelkind,  are  unwil- 
ling to  concur  with  the  rest  in  making  partition,  or  by 
reason  of  minority  or  mental  imbecility  are  incapable  of 
concurring,  or  for  any  other  cause  cannot  come  to  any 
amicable  arrangement  for  dividing  the  estate,  any  one  or 
more  of  them  may,  by  proceedings  in  Equity,  procure  a 

(u)  2  Pres.  Shep.  T.  299.  Vict,  c  108,  infr%  Part  IV.  Tit   1, 

{v)  2  Pr«fl.  Shep.  T.  299.  Ch.  2.  Ab  to  whether  a  power  of  sale 

(to)  Powers  of  partition  are  con-  or  exchange  authorizes  a  partitLoii, 

ferred   by  yarious    statutes.      See  see  In  re  Frith  and  Othome,  L.   IL 

Stamp's  Index  to  the  Statute  Law.  3  Ch.  D.  618. 

Aa  to  partitions,  reserving  or  ex-  (x)  6  Janq>  &  fiyth.  by  Swm»^ 

cepting  minerals,  see  stat.  25  k  26  586| 
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paiiition  to  be  made  (y).    And  this  power  of  the  Court  is  ^^M'-^l*' 

expressly  extended  to  lands  of  copyhold  or  customary 

tenure  by  the  statute  4  &  6  Vict.  c.  35,  s.  85.     1966. 

The  mode  in  which  relief  is  administered  in  Equity  is, 
by  first  ascertaining  the  rights  of  the  several  parties  in- 
terested ;  and  then  issuing  a  commission  to  make  the  par- 
tition ;  and,  on  the  return  of  the  commission  and  confirma- 
tion of  the  return  by  the  Court  the  partition  is  finally  com- 
pleted by  mutual  conveyances  of  the  lots  made  to  the 
several  parties  {z).  And  the  same  conveyances  are  neces* 
sary  as  if  the  parties  had  agreed  to  a  private  paitition  (a). 
Formerly,  if  the  conveyances  could  not  be  executed  on 
account  of  infancy,  or  on  account  of  an  executory  interest, 
the  decree  could  only  put  the  parties  in  possession,  and 
secure  them  in  the  enjoyment  of  the  parts  allotted  (o  them 
until  effectual  conveyances  could  be  made  (6).  The  Court 
would  decree  a  partition  even  in  a  suit  by  or  against  per- 
sons who  were  only  tenants  for  life  or  years;  and  the 
decree  would  be  binding  on  all  whom  they  virtually  repre- 
sented, but  not  on  other  persons.  Thus,  a  decree  in  a  suit 
by  or  against  a  tenant  for  life  would  be  binding  on  the  re- 
mainderman who  was  not  in  esse  at  the  time,  on  the  ground 
of  virtual  representation,  if  the  Court  was  of  opinion  that  it 
would  be  for  the  benefit  of  such  remainderman  that  the 
agreement  should  be  carried  into  effect,  either  as  it'  stood, 
or  with  such  variations  as  the  Court  might  think  proper  (c). 
But  a  tenant  for  years  or  for  life  could  not  insist,  as  against 
the  owners  of  the  other  shares,  upon  a  partition  to  endure 
beyond  his  own  estate  (d).    1967. 

By  the  stat.  13  &  14*  Vict.  c.  60,  s.  30,  "  where  any  decree  couh  to 

.  declare  what 

iy)  6  Jarm.  &  Byth.  by  Sweet,  {b)  StoryV  Eq.  Jar.   §   652  ;    6 

587,  600,  608.  Jarm.  &  Byth.  by  Sweet,  609. 

(z)  Story's   £q.    Jur.   §   650 ;  6  (c)  Story's  Eq.  Jur.  §  666,  656  a. 

Jarm.  &  Byth.  by  Sweet,  600.  (d)  6  Jarm.  &  Byth.  by  SweeS 

(a)  6  Jarm.  &  Byth.  by  Sweet,  603. 

609. 
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i^in.T.ij,  shall  be  made  by  any  Court  of  Equity  for  the  specific  per- 
formance  of  a  contract  concerning  any  lands,  or  for  the 

parties  are  ^         " 

SSd^Sm-  partition  or  exchange  of  any  lands,  or  generally  when  any 
^^{J  decree  shall  be  made  for  the  conveyance  or  assignment  of 
toterart^of^  any  lands,  either  in  cases  arising  oat  of  the  doctrine  of 
unborn.  clcction  Or  othcrwisc,  it  shall  be  lawful  for  the  said  Court 
to  declare  that  any  of  the  parties  to  the  said  suit  wherein 
such  decree  is  made  are  trustees  of  such  lands  or  any  part 
thereof,  within  the  meaning  of  this  Act,  or  to  declare  con- 
cerning the  interests  of  unborn  persons  who  might  daim 
under  any  party  to  the  said  suit,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was 
during  his  lifetime  a  party  to  the  contract  or  transactions 
concerning  which  such  decree  is  made,  that  such  interests 
of  unborn  persons  are  the  interests  of  persons  who  upon 
coming  into  existence  would  be  trustees  within  the  mean- 
ing of  this  Act ;  and  thereupon  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of 
Chancery,  as  the  case  may  be,  to  make  such  order  or  orders 
as  to  the  estates,  rights,  and  interests  of  such  persons,  bpm 
or  unborn,  as  the  said  Court  or  the  said  Lord  Chancellor 
might  under  the  provisions  of  this  Act  make  concerning 
the  estates,  rights,  and  interests  of  trustees  bom  or  unbonu" 
1968. 
^^  By  the  stat.  31  &  32  Vict.  c.  40,  amended  by  the  stat.  39 

ito^j''  &  40  Vict.  c.  17,  the  Court  of  Chancery  may  order  a  sale, 
courtM.       instead  of  a  division.    And  jurisdiction,  in  cases  of  parti- 
tion of  property  not  exceeding  5002.,  is  given  to  the 
County  Courts.     1969. 
^Si^         A  partition  of  estates  of  freehold  or  inheritance  is  effected 
SS^^M^  either  by  all  the  joint  tenants,  tenants  in  common,  copar- 
ceners,  or  heirs  in  gaveLkind,  conveying  the  particular  allot- 
ments by  separate  deeds  to  releases  or  grantees  to  the  use 
of  the  particular  persons  to  whom  they  are  respectively 
^  allotted  (c) ;  or  by  all  of  them  conveying  the  entirety  by 

ie)  6  Jarm.  &  Byth.  by  Sweet,  095. 
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one  conveyance  to  a  releasee  or  grantee  to  uses,  and  then  ^-  in.T.12, 

limiting,  by  the  same  deed,  the  particular  allotments  to  the '■ — ^ 

use  of  the  particular  persons  to  whom  they  are  respectively 
aUutted  (/).    1970. 

A  partition  of  leaseholds  has  been  usually  effected  bv  ^odo  of 

'^  J  effecting 

an  assignment  of  the  entirety  by  aU  the  part  owners  to  a  jS^^^mwiV 
third  person,  upon  trust  to  assign  to  them  respectively  SoidT^' 
the  parts  to  be  taken  by  them  in  severalty,  or  by  an 
assignment  by  each  joint  owner  to  the  others  of  his  un- 
divided share  in  the  parts  to  be  so  taken  by  them  in  seve- 
ralty (g),    1971. 

Every  distinct  part  of  the  property  need  not  be  divided ;  ^^^^^ 
nor  need  the  property  be  equally  divided.  One  part  or 
subject  of  ownership  (as  a  house)  may  be  allotted  to  one, 
and  another  part  or  subject  of  ownership  may  be  allotted 
to  another;  and  any  inequality  in  value  may  be  com- 
pensated by  a  sum  of  money  or  rent  for  owelty  or  equality 
of  partition  (A).     1972. 

Coparceners  were  compellable  to  make  partition  by  the  Parutton  by 
common  law.    And  hence,  if  an  equal  partition  is  made  by  JJu^^,/^ 
an  infant,  or  by  a  tenant  in  tail,  or  by  husband  and  wife  and*^^^ 
seised  in  right  of  the  wife,  even  by  an  ordinary  assurance, 
it  is  binding  on  the  infant,  the  issue  in  tail,  and  the  wife 
and  her  heirs ;  though,  if  unequal  it  is  voidable.   But  still, 
in  order  to  prevent  the  question  of  the  equality  of  the  par- 
tition from  arising,  it  is  better,  in  the  case  of  a  parti- 
tion by  a  tenant  in  tail  or  by  husband  and  wife,  to  have 
recourse  to  the  statutory  mode  of  barring  the  issue  in  tail 
and  the  wife  (i).    Joint  tenants  and  tenants  in  common 
were  not  compellable  to  make  partition  by  the  common 
law.    And,  hence,  if  even  an  equal  partition  is  made  by  an 

(/)  6  Jarm.  &  Byth.  by  Sweet,  (A)  See  6  Jann.  &  Byth.  by  Sweet, 
595.  602 ;  Co.  Litt.  169  a,  b. 

ig)  6  Jann.  &  Byth.  by  Sweet,  (»)  See  6  Jann.  &  Byth.  by  Sweet, 
618.  ^^^^  ^^1- 


C8. 
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pr.  iif.T.if.  infant  or  tenant  in  tail,  or  husband  and  wife  seised  in  her 

'- right,  holding  in  joint  tenancy,  the  deed  of  partition  is 

governed  by  the  same  rales  as  conveyances  or  other  acts 
done  by  them.  So,  that  in  order  to  bind  the  issue  in  tail 
and  the  wife  and  her  heirs  an  enrolled  or  acknowledged 
assurance  under  the  Fines  and  Recoveries  Abolition  Act 
is  necessary  {j\  For  the  same  reasons,  a  coparcener  and 
her  husband  may  grant  a  rent  in  fee  for  equality  of  parti- 
tion out  of  her  part,  if  the  partition  will  then  b3  equal ;  but 
a  joint  tenant  and  her  husband  cannot  grant  such  a  rent  {k). 
1973. 
JSJSuSton.  There  was  a  condition  annexed  to  every  partition 
between  coparceners,  that,  if  either  the  whole,  or  any 
share,  or  an  estate  for  life  or  in  tail  thereout,  were  evicted, 
the  coparcener  so  evicted,  if  he  or  she  had  not  aliened 
his  or  her  whole  estate,  might  enter  on  the  part  or  parts 
allotted  to  the  other  or  others,  and  avoid  the  partition 
against  the  other  or  others,  or  his,  her,  or  their  alienee 
or  alienees.  But  if  a  coparcener  had  aliened  his  or  her 
whole  estate,  neither  he  nor  she  nor  his  or  her  alienee 
had  any  such  right  of  entry,  because  the  privity  between 
the  coparceners  was  wholly  destroyed  {t).  And  no  such 
condition  existed  in  the  case  of  joint  tenants  or  tenants 
in  common  (m).  The  reason  of  the  condition  in  the  case 
of  coparceners  would  seem  to  be,  that,  as  they  were  com- 
pellable to  make  partition  by  the  common  law,  that  law 
took  care  that  they  should  not  be  prejudiced  thereby. 
However,  it  is  enacted  by  the  stat.  8  &  9  Vict.  c.  106,  s.  4, 
that  "  a  partition  of  any  tenements  or  hereditaments  made 
by  deed  executed  after  the  1st  October,  1845,  shall  not 
imply  any  condition  in  law."     1974. 

(j)  See  6  Jann.  &  Byth.  by  Sweet,  {I)  2  Cruise  T.  19,  §  30  ;  Bnrtan, 

691.  §  819  ;  Co.  Litt  173  b,  174  a,  K 

(k)  6  Jarm.  &  Byth.  by  Sweet,  (»i)  4  Cruise  T.  82,  c.  6,  §  16. 
691. 
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It  was  enacted  by  the  statute  7  &  8  Vict.  c.  76,  s.  3,  ^"J;T\«. 
"  that  no  partition  of  any  freehold  or  leasehold  land  shall 


Deed 


be  valid  at  law,  unless  the  same  shall  be  made  by  deed."  ^^^^ 
And  although  this  Act  was  repealed  by  the  statute  8  &  9 
Vict.  c.  106  ;  yet,  by  s.  3  of  that  statute,  it  is  enacted,  that 
"  a  partition  of  any  tenements  or  hereditaments,  not  being 
copyhold,  made  after  the  1st  October,  1845,  shall  be  void  at 
law,  unless  made  by  deed."    1975. 


Section  VIII. 
0/  a  Melease  and  of  an  Acquittance, 
A  release  is  a  deed  by  which  a  right  is  extinguished,  or  p*.  111.T.12, 

OHa     »f    8.    8« 

by  which  an  estate  or  interest  in  things  real  or  personal  is 

ox  Definition  of 

conveyed  to   a  person  who  has  already  some  estate  oraroieaae. 
interest  in  possession  in  the  same  (n-).     1976. 

An  acquittance  is  a  discharge  in  writing  of  a  sum  of  Definition  of 

an  acquit" 

money  or  other  duty  which  ought  to  be  paid  or  done :  as,  ta^co- 
if  one  is  bound  to  pay  money  on  an  obligation  or  rent 
reserved  upon  a  lease,  and  the  person  to  whom  the  money 
or  the  rent  ought  to  be  pcdd  or  rendered,  upon  the  receipt 
thereof  or  upon  some  other  agreement  between  them,  makes 
a  writing  under  his  hand,  witnessing  that  he  is  paid  or 
otherwise  satisfied,  and  therefore  acquits  and  discharges 
the  former  of  the  same  (0).    1977. 

I.  The  Different  Kinds  of  Releasee  and  their  Operation. 

Releases  may  enure  in  four  ways  :  1.  By  way  of  mitter  wavs  in 
I'estate.     2.   By  way  of  mitter  le  droit.     3.   By  way  of  "^""'^■'^^y 
extinguishment.    4.  By  way  of  creation  or  enlargement  of 
an  estate  (2>).    1978. 

(n)  See  2  Pre«.  Shcp.  T.  820,  and  (0)  2  Pres.  Shep.  T.  847. 

different  kinds  of  releasee,  infra,  par.  (p)  Co.  Litt  193  b,  and  267  a, 

1978—1982.  n.  (1) ;  2  Bl.  Com.  824—5. 


744  RELEASES  AND  THEIB  OPERATION. 

pr.  iiLTn,      When  two  or  more  persons  become  seised  of  the  same 

mi«    Mf    L    Om 

estate  by  a  joint  title,  either  by  contract  or  descent,  as  joint 

^y^f        tenants  or  coparceners,  and  one  of  them  releases  his  right 
I'ertata.       ^  ^1j^  other,  such  release  is  said  to  enure  by  way  of  mitter 
Testate,  i^.,  passing  an  estate  (9).     In  releases  that  enure 
by  way  of  mitter  Testate,  a  fee  will  pass  by  such  a  release 
without  any  words  of  limitation,  where  the  parties  were 
seised  in  fee  by  a  joint  title ;  because  the  release,  by  dis- 
charging the  claims  of  one  of  them,  causes  the  releasee  to 
have  the  whole  in  fee  (r).     1979. 
5^^^^      Releases  are  said  to  enure  by  way  of  mitter  le  droit,  i.e,, 
SStT**      transf ending  the  right,  where  a  person  who  has  been  dis- 
seised releases  to  the  disseisor  or  to  his  heir  or  feoffee  (s). 
If  a  release  of  right  is  made  for  one  day  or  one  hour,  and 
the  right  has  once  gone  by  such  release,  without  any  con- 
dition, &c.,  it  is  gone  for  ever  (t).    Hence,  this  kind  of 
release  is  good  without  any  words  of  limitation,  whether 
the  releasee  has  a  particular  estate  or  the  fee  simple,  and 
whether  he  has  a  freehold  in  possession  or  only  in  remain- 
der or  reversion  ;  but  he  must  have  an  estate  of  freehold 
in  possession,  remainder,  or  reversion  (u).     1980. 
Release  by       A  rclcasc  cuures  by  way  of  extinguishment,  where  it 

way  of  1         *    m 

extinguiah-  opcratcs  to  take  a  right  from  the  releasor,  but  the  right  13 
such  that  it  cannot  be  vested  in  the  releasee,  and  can  only 
be  extinguished  in  his  favour.  Thus,  if  a  lord  releases  his 
seigniory  to  the  tenant,  or  if  a  person  having  a  rent  or 
common  releases  it  to  the  terre-tenant,  these  releases  are 
said  to  operate  by  way  of  extinguishment ;  because  the 

[q)  4  Cruise  T.  82,  c.  6,  §  22  ;  Litt  267  a,  n.  (1),  274  a,  n.  (1) ; 

Burton,  §  50  ;  2  Pres.  Shep.  T.  327 ;  Watk.  Conv.  8rd  ed.  by  Prea*.  183. 
Co.  Litt  267  a,  n.  (1) ;  Watk.  Conv.  (0   9  Jarm.  &  Byth.  by  Sweet, 

8rd  ed.  by  Preet.  183.  810  ;  Co.  Litt  274  a. 

(r)  4  Cruise,  T.  32,  c.  6,  §  24  ;  2  (u)  2  Prea.  Shep.  T.  831;  4  CnuM 

Pres.  Shep.  T.  327,  346  ;  Co.  Litt  T.   32,  c.   6,  §  24,  27  ;   Co.   Litt 

278  b.  274  a. 

(•)  4Croi«eT.82,c6,8  26;Co 
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teoant  cannot  have  services  or  rent  to  receive  of  himself,  pt. iiltij, 

Ch.  3,  8.  8. 

nor  can  he  take  common  in  his  own  land  (v).     A  release 

to  one  of  two  joint  tenants  or  coparceners  by  way  of 
extinguishment  enures  to  the  benefit  of  both;  but  it  is 
otherwise  when  it  operates  by  way  of  conveyance  (x). 
1981. 

Releases  enure  by  way  of  enlargement  of  estate,  when  Releases  by 
he  who  haa  a  remainder  or  reversion  in  fee  releases  all  JJ^Jf®" 
his  right  and  interest  in  the  lands  to  the  person  who  has 
a  prior   particular   estate,  whether  in   possession  or  re- 
mainder (y).     1982. 

To  render  this  kind  of  release  good,  it  is  necessary  that 
there  should  be  a  privity  of  estate  between  the  releasor 
and  the  releasee,  and  also  that  the  releasee  should  have  a 
vested  interest  in  the  lands  intended  to  be  released  (z), 
1983. 

With  respect  to  privity,  if  a  lessee  for  years  in  posses- 
sion makes  an  underlease,  and  the  reversioner  releases  to 
the  lessee  for  years,  this  is  a  good  release  to  enlarge  the 
estate ;  because  the  immediate  privity  still  continues 
between  them.  But  as  there  is  no  privity  between  the 
nnderlessee  and  the  reversioner  in  fee,  the  underlessee's 
estate  cannot  be  enlarged  by  a  grant  to  him  by  the  rever- 
sioner in  fee  (a).  If  a  lessee  for  years,  instead  of  making 
an  underlease,  assigns  over  all  the  term,  the  privity  is 
gone,  and  a  release  made  to  him  afterwards  is  void ;  but 
a  release  made  to  the  assignee  of  the  term  is  good,  to 
enlarge  the  estate  (6).     1984. 

(v)  4  Cruiae  T.  82,  c.  6,  §  85  ;  Conv.  3rd  eJ.  by  Piwt.  182—4. 
Co.  Litt.  267  a,  n.  (1),  280  a  ;  Litt.  (r)  Co.  Litt.  270  a,  n.  (3),  272  b, 

s.  479,  480 ;  Walk.  Conv.  3rd  ed.  by  n.  (1) ;  4  Cruise  T.  82,  c.  6,  §  28  j 

i^rest.  183.  Burton,  §  53  ;  Watk.  Conv.  3rd  ed. 

(x)  2  Pres.  Shep.  T.  308  ;  Watk,  by  Preut  182, 184. 
Cony.  3rd  ed.  by  Prest.  162, 163.  (a)  2  Pres.  Shep.  T.  824,   826  j 

(y)  4  Cruise  T.  32,  c.  6,  §  28 ;  Co.  Co.  litt  278  a. 
Z-itt.  270  a,  n.  (8),  278  a  ;  Watk.  (&)  2  Pres.  Shep.  T.  826. 
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Pr.  iiLT.is^      In  order  to  take  a  release,  operating  by  enlargement,  from 

CH.  S,  l  & 

— • a  lessor,  a  lessee  for  years,  nnder  a  common  law  demise, 

mnst  hare  entered  on  the  lands  before  the  execution  of 
the  release;  for,  till  entry,  he  has  only  an  interesse  ter- 
mini, which  is  not  capable  of  being  enlarged  (c).     1985. 

A  release  to  a  person  having  an  estate  by  statute  mer- 
chant, statute  staple,  or  el^t,  or  to  a  tenant  at  will,  or  to 
a  tenant  in  dower  or  by  the  curtesy,  operates  to  enlarge 
his  or  her  estate  (d).    1986. 

It  seems  to  be  a  general  rule,  that,  whenever  an  estate 
may  merge  in  the  remainder  or  reversion,  that  estate  may 
be  enlarged  by  the  release  of  the  remainderman  or  rever- 
sioner (c).     19S7. 

A  release  to  operate  by  way  of  enlargem^it  may  be 
made  to  a  vested  remainderman  for  life  even  before  entry, 
because  he  has  an  estate  of  freehold  in  law  (/)•  But  if  a 
man  is  disseised  and  has  only  a  right,  or  if  he  has  a  posses- 
sion only  and  no  estate,  or  if  he  has  neither  estate  nor 
possession,  a  release  made  to  such  a  one  will  not  avail  to 
enlarge  his  estate  (gr).     1988. 

If  a  tenant  for  life  leases  for  years,  and  the  reversioner 
and  the  tenant  for  life  join  in  a  release  to  the  lessee  for 
years,  this  is  a  good  release  to  enlarge  the  estate ;  operating 
first  as  the  release  of  the  estate  for  life,  and  secondly  as 
an  enlargement  of  the  estate  for  life  into  a  fee  simple  (h). 
1989. 

The  particular  tenant  cannot  release  to  the  reversioner, 
but  his  estate  must  be  extinguished  by  surrender  or  merger. 
On  the  other  hand,  the  estate  of  the  reversioner  cannot  be 
merged  in  the  particular  estate  or  be  surrendered  to  the 
tenant  of  that  estate ;  but  it  may  be  released  to  him  by 

(c)  4  Cruise  T.  82,  c,  6,  §  29  ;  Co.  Conv.  8rd  ed  by  IVesi.  5. 

Litt.  270  a,  n.  (2);  Watk,  Conv.  3rd  («)  2  Pres.  Shep.  T.  324. 

ed.  by  Prest  20.  (/)  2  Pres.  Sbep.  T.  325. 

{d)  4  Cruise  T.  32,  c.  6,  §  31  ;  C^)  2  Pres.  Shep.  T.  325. 

Co.  Litt.  e70  b^  1,  272  b.  1 ;  Watk.  {h)  2  Pres.  Shep.  T.  326. 
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way  of  enlargement,  so  as  to  produce  a  merger  of  the  ^;/y'J'8^' 
particular  estate  (i).     1990.  

The  operative  words  in  a  release  enuring  by  way  of  2^5**^'* 
transferring  a  right  or  of  extinguishment,  are  "remise, 
release,  and  for  ever  quit  claim  and  discharge."  The 
operative  woixls  of  a  release  in  enlargement,  by  trustees, 
are  "  bargain,  sell,  and  release  :"  those  in  a  similar  release 
by  owners,  are,  "grant,  bargain,  sell,  release,  and  confirm.*' 
But  any  expression  of  an  intention  to  release  will  suf- 
fice ij),     1991. 

Besides  express  releases,  which  are  sometimes  called  re-  RoIoom  in 
leases  in  deed,  there  are  also  releases  in  law  (k),    1992. 

A  covenant  never  to  sue  amounts  in  construction  of  law 
to  an  absolute  release  of  the  covenantee.  But  a  covenant 
not  to  sue  for  a  definite  period  or  during  a  given  state  of 
circumstances,  is  no  release  (Q.     1993. 

The  general  words  of  a  release  may  be  restrained  by  the  oenona 

words 

recitals  (vi).    And  therefore,  in  preparing  releases  which  J"^^?^ 
are  intended  to  be  general,  care  should  be  taken* to  avoid 
any  recitals  which  by  possibility  might  have  the  effect  of 
narrowing  the  operation  of  the  instrument  (n).    1994. 

A  release,  whether  in  deed  or  by  operation  of  law,  to  one  R«i"~  to 

"      *  '  one  of 

of  several  co-debtors,  discharges  all  of  them,  as  well  inSSSwli^ 
Equity  as  at  Law,  though  they  are  severally  as  well  as  ISStoX* 
jointly  bound;  and  a  proviso  that  the  co-debtor  shall  not 
take  advantage  of  the  release  would   be  repugnant  and 
void  (o).    1995. 

So  in  Equity,  whatever  act  is  a  discharge  of  the  prin- 

(t)  2Pre8.  Sbii.  T.  824.  416. 

U)  Watk.  Conv.8rded.byPre8t  (m)  9  Jarm.  &  Bytb.  by  Sweet, 

186  ;  Ca  Litt.  264  b ;  2  BL  Com;  817. 

824 ;  2  Pres.  Sbep.  T.  820,  827  ;  4  (n)  9  Jann.  &  Bytb.  by  Sweet, 

Cruise  T.  82,  c.  6,  §  20.  884  (6). 

{h)  Co.  Litt  264  b.  (o)  9  Jarm.  k  Bytb.  by  Sweet, 

(0  9  Jann.  k  Bytb.  by  Sweet,  811  ;  1  Pres.  Sbep.  T.  71 ;   2    Id. 

797  ;  May  y.  Jtmes,  10  0.  B.  (N.  8.)  887. 
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pt.  iilt.ii,  cipal  will  be  a  discharge  of  the  surety,  though  the  surety 

be  not  released  at  Law  (p).     1996. 

And  the  like  rule  applies  to  joint  and  several  cove- 
nants {q).    But  this  nile  is  confined  to  a  release  properly 
and  technically  so  called ;  for  a  perpetual  covenant  not  to 
sue,  which  operates  as  an  absolute  release  of  the  cove- 
nantee, will  not  discharge  a  co-debtor,  though  the  debt  of 
the  covenantee  and  the  third  person  is  joint  only,  and  not 
joint  and  several  (r).     1997. 
Joint  rcUsaao      If  onc  lias  scvcral  causes  of  action  a;::ainst  two,  and 
I5wn\h«ro  ^^''^^  *  joiut  release  to  them,  this  shall  be  taken  to  be  a 
wwirSf^    release  of  all  joint  and  several  causes  of  action  («).     1998. 
'1*''*^""'  ,         A  release  of  breaches  of  trust  to  one  trustee,  will  eene- 
oiic  trustee,  rally  enure  to  the  benefit  of  his  co-trustee  it).     1999. 
\u^i^imi  of        A  release  of  the  right  to  land,  if  made  to  a  tenant  in  tail 
r/wiMJTof  ft    or  for  life,  will  avail  and  enure  to  a  person  who  has  a  re- 
jj'jj^^^jj^^^  version  or  remainder.    And  so,  e  converse,  a  release   of 
JSJSrXncr.  Hght  made  to  a  pereon  who  has  a  remainder  or  reversion 
will  avail  and  enure  to  the  benefit  of  a  person  who  has  a 
prior  estate  in  tail,  or  for  life,  or  for  years  (u).     Indeed, 
hu(j1i  a  release  will  operate  for  the  benefit  of  all  persons 
wlio  are  entitled  to  the  property  by  the  same  means  (x), 
2000. 
iMfliMo  bjr       If  a  tenant  in  tail  makes  a  lease  for  years,  and  after- 
^^  wards  releases  all  his  right  to  the  lessee  for  years  in  pos- 

session, to  hold  to  him  and  liis  heirs  for  ever,  this  will  pass 
a  determinable  fee,  subject  to  be  avoided  by  the  issue, 
until  they  are  barred  (y).     2001. 
What  A  right  of  action  cannot  be  released  for  a  time  only,  but 

r^luaMW  may 

(p)  1  Prei!.  Shep.  T.  71 ;  Wchb  v.  812. 

HtmU,  8  K.  &  J.  433.  («)  2  Pres.   Shepu    T.  835  ;  Co. 

{q)  2  Pres.  Shep.  T.  337.  Litt.  267  b  ;  Watk.  Coht.  3nl  ed.  by 

(r)  9  Jarm.  &  Byth.  by  Sweet,  Preat.  42,  114. 

811,  812  ;  2  Pres.  Sheix  T,  253.  («)  Burton,   §  49  ;  Watk.  Coav. 

(«)  2  Pres.  Shep.  T.  344.  3rd.  ed.  by  Pree*.  42. 

{t)  0  Jarm.  &  Byth.  by  Sweet,  (y)  2  Pres.  Shep.  T.  347. 
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if  once  released,  it  will  be  so  for  ever.    And  therefore,  if  a  ^- "JT"» 
release  of  right  is  made  to  any  one  who  has  an  estate  of -— — ^^^ 
inheritance  by  wrong,  or  a  particular  estate  of  freehold,  o"^^- 
though  but  for  one  hour,  this  is  a  good  release  for  ever. 
But  it  is  otherwise  with  a  release  operating  by  way  of  en-  ButaroioMw 

by  enlaxgo« 

lar<]:ement.    Thus,  if  a  lessor  releases  to  his  lessee  for  years  m^t  may 

°  '  •'  bo  f or  life. 

all  his  right  which  he  has  in  the  land,  without  using  any 
other  words  in  the  deed,  or  releases  to  him  for  his  life,  he 
has  an  estate  for  his  life  only  by  way  of  enlargement  of 
estate  (z).     2002. 

We  have  seen  that  prior  to  the  stat.  22  &   23  Vict  Reieaso  of 
c.  35,  s.  10,  a  release  of  any  part  of  the  lands  operated  as  which  la 

'  '  "^   ^  ^  subject  to  a 

a  release  of  a  rent-charge  issuing  out  of  the  whole  (a).  "»^t  charge. 
2003. 

In  general,  a  release  made  between  certain  parties  can-  Third 
not  be  set  up  against  the  claims  of  the  releasor  by  a  third  oauu^'^to 

^  ^^  "^  benefit  ol 

person  who  is  no  party,  though  it  professes  to  discharge  reioasjc 
him  from  those  claims  (6).    2004. 

II.   What  may  he  released  (c). 
A  covenant  to  do  an  act  may  be  released  before  it  is  covenant  to 

do  an  act. 

broken,  by  a  release  of  the  covenant  eo  nomine,  or  by 
words  to  that  effect  (d),    2005. 

Debts,  legacies,  and  other  duties  may  be  released  and  n«bte. 

'       ^  '  •'  leBaci08,and 

discharged  before  or  after  they  should  be  paid  or  per-  other  duties. 
formed  (e).     2006. 

If  a  lease  for  years  is  made  to  two,  to  begin  at  a  day  to  intcr«wo 
come,  a  release  by  one  of  them  to  the  other  is  good.    And    ""  " ' 
a  person  who  has  an  interesse  termini  may  release  it  to  the 
lessor  (/).    2007. 

If  a  person  grants  an  estate  on  condition,  he  may,  before  condition. 

(z)    2    Pres.   Shep.    T.    345—6  ;  (r)  Ab  to  the  release  of  a  right  of 

Watk.  Conv.  3rd  ed.  by  Prest.  42,  execution  under  a  judgment  or  ata- 

115.  tute,  see  supra,  par.  1231  et  seq. 

(a)  See  snprj,  par.  66.  (d)  2  Pres.  Shep.  T.  322. 

(6)  0  Jarm.  &  Byth.  by  Sweet,  (c)  2  Pres.  Shep.  T.  323,  333. 

809.  (/)  2  Pres.  Shep.  T.  827. 
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pt.  iiT.T  1  >,  condition  broken,  release  all  his  right  in  the  land,  or  release 

Cii.  2,  s.  8.  ^  °  ' 

the  condition  to  the  grantee ;  and  this  will  make  the  estate 

.  absolute  (-7).     2008. 
Tenures,  Tcnurcs,  scrviccs,  rents,   commons,  and  other  profits 

servicos,  , 

renta,         arismfif  out  01  or  annexed  to  lands  may  be  extinguished  bv 

commons,  ^  ^  o  . 

aud^other     release  to  the  owner  of  the  land  (A).     2009. 

Hope  of  Except  so  far  as  the  stat.  7  &  8  Vict.  c.  76,  s.  5,  and  8  & 

suooeasion, 

5?S^to'   ^  ^^^^'  ^'  ^^^*  ^'  ^  ^^^'  ™*y  ^PPly>  ^^G  laeTe  hope  of  an  heir 
interest       apparent,  or  a  mere  possibility,  or  an  executory  interest, 

where  the  person  is  unascertained,  cannot  be  released  (j). 
And  though  executory  interests  in  real  estate  in-a  person 
who  is  ascertained  may  be  released,  yet  they  are  only  re- 
leaseable  to  the  terre-tenant  or  owner  of  the  land,  and  not 
to  a  stranger  (k).  2010. 
Power.  A  mere  authority  or  a  power  without  any  interest  can- 

not be  released.  And  therefore,  if  a  person  devises  that 
his  executors  shall  sell  his  land,  and  the  executors  release 
all  their  right  and  title  in  the  land  to  the  heir,  this 
is  void.  But  a  power  coupled  with  an  interest  may  be  re- 
leased (l).  2011. 
Rights  and  Although  rights  and  titles  of  entry  could  not  be  granted 
entry  or  by  act  of  the  party  (m),  nor  could  any  action  be  granted  by 
act  of  law  or  of  the  party,  yet  these  may,  and  always  might 
bo  released  to  the  terre-tenant,  and  his  heirs,  in  respect  of 
realty,  or  his  executors  and  administrators,  in  respect  of 
chattel  interests  (h).  They  may  be  released  to  any  person 
who  has  a  vested  estate  in  the  tenement,  whether  in  pos- 
session, revei^sion,  or  remainder,  with   this  qualificatiou 

(g)  2  Pres.  Shep.  T.  332.  jnfra,  T.  12,  Ch.  6,  s.  4,  Na  V. 

{k)  2  Pre«.  Shep.  T.  322,  882  ;  ^  (f)  2  Prea.  Shcp.  T.  828,  332 ;  4 

Cruise   T.  32,  c.  6,  §  88  ;  Watk.  Cruiae  T.  82,  c.  6,  §  89 ;    Co.  Utt. 

Conv.  3rd  ed.  by  Prest.  158.  265  b. ;  Smith  v.  ffoublon,  26  Beav. 

(i)  See  infra,  Ch.  6,  b.  4,  No.  V.  482. 

{j )  2  Pres.  Shep.   T.  822,  328  ;  (m)  See  infra,  Ch.  6,  s.  4,  Now  V. 

Burton,    §    47,  48  ;  Co.  Litt.   265  (»)  2  Pres.  Shep.  T.  321;  i  Crnii^ 

8,  b.  T.  32,  c.  6,  §  88,  89 ;  Co.   litt.  2C5 

(it)  2  Pres.  AbslraclB,  28i ;  see  a,  n.  (1). 
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only,  that  the  right  to  an  estate  of  freehold  can  only  be  ^^"^12. 

released  to  a  person  whose  estate  is  of  that  degree  either  by 

right  or  by  wrong  (o).     2012. 

A  man  may  release  a  sum  of  mone3'  owing  to  his  wife,  Money 

^  *>  ^  owing  to  a 

while  sole;   and  one   of  several  partners   in  trade  wiay^^^ 
release  a  debt  owing  to  the  firm;   the  j)ower  of  release 
being  incidental  to  the  power  to  receive,  which  is  possessed 
by  the  husband  and  partner  (p).     2013. 

If  two  have  the  grant  of  the  next  advowson  or  avoid-  Next  po- 

^  aontation. 

ance  of  a  church,  one  of  them  may  release  to  the  other, 
before  it  is  void,  but  not  afterwards  (g).     2014. 

One  of  several  joint  obligees  may  release  the  obligation,  obugauon 
So,  generally,  one  of  several  co-plaintiffs  may  release  the  •«tto°- 
cause  of  action,  though  the  plaintiffs  be  trustees ;  but  if 
this  power  is  exercised  fraudulently,  the  Court  will  set 
aside  the  release  (r).    2015. 

III.  Construction  of  Beleases, 

By  a  release  of  rent,  the  rent  is  extinct  and  discharged,  ^?**®' 
whether  the  day  of  payment  be  come  or  not  (s).    And  a 
release  of  rent  to  a  reversioner  or  remainderman  will  entitle 
the  owner  of  a  particular  estate  to  the  benefit  of  the  release, 
and  e  converso.     But  a  grant  to  the  tenant,  reversioner,  or  wKU«tin- 
remainderman,  cannot  be  taken  advantage  of  by  any  other  ^^* 
person  than  the  grantee  (t).    2016. 

By  a  release  of  all  covenants,  all  covenants  then  in  being.  Release  of 

,  covenants. 

which  are  then  broken,  or  may  afterwards  be  broken,  are 
discharged  (u).    2017. 

By  a  release  of  all  promises  or  assumpsits,  a  man  may  Release  of 

•^  *  *  "'   promiaoflur 

bar  himself  of  the  fruit  or  effect  of  the  promises,  or  damages  «M»««>p«*t»- 

(o)  Biirton,  §  46 ;  Co.  Litt  265  (r)  9  Jarm.  jc  Bjtb.  by  Sweet, 

a   1,  265   b,  266  a  ;   Litt.   s.  449      803. 
—451.  («)  2  Free.  Shep.  T.  343. 

(p)  9  Jarm.  &  Byth.  by  Sweet,  (t)   Watk.   Conv.   Srd    edit    by 

802.  Preat.  158. 

iq)  2  PreB.  Shep.  T.  832.  (u)  2  Pres.  Step.  T.  342. 
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JtclciVio  of 
dcbtti. 


Rolcafle  of 
quarrelfl, 
coutrover- 
8ics  or 
delxitcs. 


Rcloaso  of 
octiuiifl. 


pt.  in.T.i2,  for  the  breach  of  them,  when  they  could  not  be  released 

Cii.  2,  8.  8.  " 

by  other  words  (x),     2018. 

By  a  release  of  all  debts,  are  discharged  all  debts  then 
owing  from  the  releasee  to  the  releasor  (y;.     2019. 

By  a  release  of  all  quarrels,  or  all  controversies,  or  all 
debates,  all  actions  real  and  personal  and  all  causes  of  such 
actions  are  discharged,  except  causes  of  suit  that  were  not 
existing  at  the  time  of  the  release,  as  the  future  breach  of 
a  covenant,  whether  existing  at  the  time  of  the  release  or 
afterwards  entered  into  (z).    2020. 

A  release  of  all  actions  will  not  dischaige  executions,  or 
bar  a  man  of  taking  out  execution,  except  it  be  where  it 
must  be  done  by  scire  facias ;  neither  will  it  discharge  or 
bar  a  man  of  suits  by  auditft  querelS,,  unless  depending,  or 
by  writ  of  error  to  reverse  an  erroneous  judgment ;  neither 
will  it  discharge  covenants  before  they  are  broken;  nor 
will  it  discharge  anything  for  which  the  releasor  had  not 
cause  of  action  at  the  time  of  the  release  made  (a).  A 
release  to  A.  &  B.  of  all  actions  which  the  releasor  has 
against  them,  extends  to  actions  against  the  releasees 
severally  as  well  as  jointly ;  for  it  shall  be  taken  most 
beneficially  for  him  to  whom  the  release  is  made,  and 
most  strongly  against  him  who  makes  it  (6).     2021. 

The  word  "  suits  "  is  of  a  somewhat  more  large  extent 
than  "actions;"  for,  by  a  release  of  all  suits,  are  dis- 
charged, not  only  all  actions,  but  also  all  executions,  in  the 
case  of  a  subject  (c).     2022. 

By  a  release  of  all  a  man's  right  in  any  lands  or  tene- 
ments, all  manner  of  rights  of  action  and  entry  of  the 
releasor  in  or  against  the  land,  are  discharged.  But  this 
release  of  right  will  not  bar  a  man  of  a  possibility  of  a 


Release  of 
suits. 


Role:u5o  of 
right. 


{j-)  2  Prefl.  Shep.  T.  843. 
(y)  2  Prea.  Shep.  T.  841. 
(-)  2  Pres.  Shep.  T.  342. 
(a)  2  Pres.  Shep.  T.  338. 


{b)  9    Jarm.  &  Byth.  by  Sweet» 
810,  811. 

(c)  2  PrcB.  Shep.  T.  842. 
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right  that  he  has  at  the  time  of  the  release,  or  of  a  right  ^g^yj"* 

that  shall  descend  to  him  afterwards.    And  therefore,  if  the 

conusee  of  a  statute  before  execution  releases  all  his  right 
in  the  land  to  the  terre-tenant,  or  the  heir  of  a  disseisee  in 
the  lifetime  of  his  father  releases  to  the  disseisor  all  his 
right,  these  releases  do  not  bar  them  (d).     2023. 
A  release  of  title  has  the  same  operation  as  a  release  of  Release  of 

^  title. 

all  right  (e).     2024. 
A  release  of  all  demands  is  the  best  release  of  all.    By  R^ioaso  of 

*'   demands  or 

a  release  of  all  demands,  are  released  all  right  and  titles  to  *^^**™"- 
land,  warranties  and  conditions  annexed  to  estates,  whether 
broken  or  not,  all  statutes,  obligations,  contracts,  recogni- 
sances, covenants,  rents,  commons,  and  the  like ;  and  all 
manner  of  actions,  real  and  personal,  appeals,  debts,  and 
duties;  and  all  manner  of  judgments  and  executions;  and 
all  annuities  and  arrears  of  annuities  and  rents.  And  if  a 
man  has  a  rent  service,  rent  charge,  estovers,  or  other  profit 
to  be  taken  out  of  the  land,  by  such  a  release  to  the  tenant 
of  the  land  it  is  discharged  and  extinct.  And  a  release  of 
all  claims  is  much  of  the  same  nature  (/)•  But  a  release 
of  all  demands  or  all  claims  has  not  the  effect  of  releasing 
anything  which  cannot  be  specifically  released ;  as  a  mere 
possibility  not  coupled  with  any  present  interest,  or  the 
like  (g).  And  a  release  of  all  demands  is  in  general  con- 
fined to  demands  existing  at  the  time  of  the  release ;  and 
therefore  does  not  extend  to  a  covenant  not  then  in  being 
or  then  unbroken;  nor  to  a  legacy  payable  at  a  future 
day  Qi).    2025. 

A  receipt  in  full  discharge  of  all  claims,  means  of  all 
claims  which  were  known  to  the  person  giving  the 
receipt  (i).    2026. 

{d)  2  Pres.  Shep.  T.  839 ;  Litt.  (h)  9  Jarm.  &  Byth.  by  Sweet, 

0.  446 ;  Co.  Litt  265  b.  815,  816. 

(e)  2  Prea.  Shep.  T.  340.  (e)  Eaves  v.  Hickton,  30    Beav. 

(/)  2  Pres.  Shep.  T.  843—4.  142. 


(^)  2  Pies.  Shep.  T.  344. 


n  2 
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p^i"T.j2,      In  a  release  of  the  principal,  the  accessory  is  included. 
And  therefore  a  release  of  all  debts  or  duties  will  operate 

Releoae  of 

cf^J^*^"      ^  ^  discharge  of  all  actions,  judgments,  executions,  and 
BeieaM  of    obligatious.    Bv  releasing  a  debt,  the  security  for  the  debt 

debts  or  ,  ^  k^ 

duties.        is  released.    And  a  release  of  judgments  will  ext^end  to  an 
jiuigments.  executiou  (J).    2027. 


lY.  Rdedsea  generally. 

Boai.  A  release  must  be  under  seal  (k),    2028. 

Release  A  release  by  way  of  mitter  Testate  may  be  made  upon 

uponoondl  j  j  j  x: 

afStSr*^  condition,  either  precedent  or  subsequent.  And  a  release 
eroJt?*^  by  way  of  mitter  le  droit  or  extinguishment  may  be  made 
upon  a  condition  precedent ;  but  it  cannot  be  made  subject 
to  a  condition  subsequent.  If  such  a  thing  is  attempted, 
the  release  is  good,  and  the  condition  subsequent  is  void ; 
because  a  right  released  for  an  instant  is  released  for 
ever  (Q.    2029. 

But  a  release  of  debts  may  be  made  subject  to  a  con- 
dition subsequent ;  so  that  a  release  by  creditors  in  a  com* 
position  deed  may  be  subject  to  a  proviso,  that  if  the 
composition  be  not  paid,  the  deed  shall  become  void  (m). 
2030. 
rartmi  A  rclcaso  of  all  actions  may  be  made  upon  a  time  past. 

roloascs 

as  until  the  1st  of  May  last,  or  until  the  day  of  the  date 
of  the  release.  But  a  release  cannot  be  made  of  a  right 
or  action  for  a  part  of  an  estate,  nor,  as  we  have  seen,  for 
a  time  only  to  come :  as  for  one  year,  or  until  a  future 
time.  And  yet  a  man  may  release  his  right  in  a  part  of 
the  land  (n).     2031. 

If  a  man  is  under  covenant  to  perform  two  things,  the 

(i)  9  Jann.  k  Byth.  by  Sweet,  {I)  2  Pros.  Shep.  T.  307, 323. 

814.  (m)  NemngUm,  v.  Xery,  \a.  £L  6 

(k)  9  Jarm.  &  Bytb.  by  Sweet,       C.  P.  (Ex.  Ch.)  180. 
801.  (n)  2  Pros.  Sbep.  T.  828. 
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covenantee  may  discharge  one  of  them;  but  an  entire  thing  Pr.  m.T.12, 

^v^Ia    ^a    B«    O* 

cannot  be  released  in  part  (0)     2032.  

A  debt  may  be  released  even  before  the  day  of  payment,  R«jeaaeo£a 

by  apt  words  (p).     2033. 

A  release  is  an  act  favoured  and  strenuously  supported  Roieues 

^     ,  ''        **  favoured, 

by  the  law,  as  it  induces  peace  and  promotes  good  order  (5), 
2034. 

But  releases  will  be  set  aside  by  a  Court  of  Equity,  ^^ 
where  they  have  been  extorted  by  fraud,  or  extended  to  »^<»«* 
matteis  not  contemplated  by  the  releasor,  or  have  been 
obtained  from  persons  who  at  the  time  were  not  conusant 
of  their  rights  (r).  And  although  a  release  is  general  in 
its  terms,  the  Court  will  limit  its  operation  to  matters 
contemplated  by  the  parties  at  the  time  of  its  execu- 
tion (si).  And  the  Court  will  not  permit  a  release  to  stand 
which  has  been  obtained  without  a  full  and  honest  disclo- 
sure to  the  releasor  of  all  the  circumstances  in  the  releasee's 
knowledge  affecting  his  (the  releasor's)  actual  situation. 
But,  unless  such  a  disclosure  has  been  withheld,  the  Court 
will  not  disturb  an  arrangement  intended  as  a  compromise 
of  doubtful  rights,  especially  between  the  members  of  a 
family,  because  the  parties  entertained  mistaken  notions  of 
those  rights  (t).    2035. 


Section  IX. 
Of  a  Confirmation. 


A  confirmation  is  a  deed  whereby  a  conditional  or  void-  pt.  111.T.12, 

•^  Ch,  8,  B.  9. 

able  estate  is  made  absolute  and  unavoidable  by  the  con- 


Deflnition. 


(0)  9  Jarm.  &  Byth.  by  Sweet,  v.  Burmester,  10  H.  L.  Cas.  90. 

814.  (a)  LyaU  v.  Edwards,  6  HurL  & 

(p)  See  2  Pres.  Shop.  T.  334.  Norm.  837. 

[q)  2  Pres.  Shep.  T.  244.  {t)  9  Jarm.  &  Byth.  by  Sweet, 

(r)  9  Jarm.  A;  Byth.  by  Sweet,  806. 
805;  Story's  £q.  Jur.  §  145  ;  Eyre 
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Operative 
words. 


ERtataor 
poaaoHttion 
to  work 
upoB. 


pr.iii.T.w.  firmor,  so  far  as  he  is  able,  or  whereby  a  particular  estate  is 

Ch.  •)  B.  y* 

increased  (u).     2036. 

The  usual  operative  words  of  a  confirmation  are  "  give, 
grant,  ratify,  approve,  and  confirm  "  (v).  But  a  confirmation 
may  be  made  by  other  words.     2037. 

There  must  be  a  precedent  rightful  or  wrongful  estate 
in  the  person  to  whom  the  confirmation  is  made,  in  his 
own  or  in  another's  right,  or,  at  least,  he  must  have  the 
possession  of  the  thing  whereof  the  confirmation  is  made, 
as  a  foundation  for  the  confirmation  to  work  upon  (w).  A 
person  who  has  only  an  interesse  termini  cannot  receive  a 
confirmation  until  he  has  entered  (x).  2038. 
other  To  givo  Validity  to  a  confirmation  of  a  voidable  estate, 

Pequiaiteato  «        • 

conflraoar^^  the  party  confirming  must  not  be  ignorant  of  his  rights,  and 
abieoBtatcB.  ^ust  be  informed  of  the  consequences  in  point  of  law,  and 
must  be  a  free  agent  (y).     2039. 

To  enlarge  a  particular  estate  by  confirmation,  there 
must  be  words  of  limitation  (z).    2040. 

A  confirmation  sometimes  serves  to  make  sure  a  void- 
able contract^  conveyance,  or  estate,  by  adding  the  right  to 
the  possession  or  defeasible  seisin ;  and  sometimes  to  make 
a  conditional  estate  absolute,  by  discharging  the  condition ; 
and  sometimes  to  enlarge  an  estate.  But  it  will  not  make 
a  contract,  conveyance,  or  estate  good,  which  is  absolutely 
void  :  for  quod  ab  initio  non  valet,  in  tractu  temporis  non 
convalescit.  Nor  will  it  add  to  an  estate  a  descendible 
quality,  nor  make  a  man  capable  who  is  incapable  of  him- 
self (a).    2041. 


Where 
wordBof 
limitation 
ore  ueces- 
iaty. 

Operation 
of  a  oonfir- 
matloQ. 


(u)  Ga  Litt  295  b ;  2  BL  Com. 
826  ;  Watk,  Gonv.  8rd  ed  by  Prest. 

186—7. 

(v)  Co.  Litt    295  b»   801  b ;  2 

Bl.  Com.  825 ;  8  Jann.  k  Byth.  by 

Sweet,  591 ;  2  Ptob.  Shep.  T.  814 ; 

Watk.    Conv.   8rd    ed.  by   PreBt. 

18& 


(w)  2  Plret.  Shep.  T.  812. 

(x)  Watk.  Conv.  8rd  ed.  by 
Prest  20. 

(y)  Sugd.  Concifle  View,  181  ; 
Savcry  v.  Kin^,  5  H.  L.  Gml  627, 
664. 

(z)  2  Prea.  Sbep,  T.  815. 

(a)  2  Pres,  Shep.  T.  811,   815  ; 
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A  confirmation  of  the  estate  of  one  joint  tenant  enures  ^  "o^^l'' 

to  the  other  joint  tenant  or  tenants :  because  they  have  z^ 

one  joint  seisin.     But  it  is  otherwise  in  the  case  of  tenants  Jj^S  o?  jSint 
in  common;   because  they  have  several  freeholds   and^'S^cySi"^ 
several  seisins.     But  if  the  confirmation  is  of  the  land,  to  *^™"^*^°* 
have  and  to  hold  the  land  to  one  joint  tenant,  it  may 
enure  to  him  alone  (6).     2042. 

A  confirmation  by  a  disseisee  of  a  particiilar  estat<3  will  oonfinnA- 

•^  *  tion  of  one 

not  enure  to  the  remainder  or  reversion.     But  a  confirma-  ^^^  ^"^y- 
tion  by  him  of  a  remainder  or  reversion  will  operate  as  a 
confirmation  of  the  particiilar  estate  (o).     2043. 

In  the  case  of  a  lease  for  years,  a  confirmation  may  be  Fort  of  a 

■^  '  •^  term  may  bo 

made  for  part  of  the  time.     But  the  proper  mode  ofconflrmod; 
accomplishing  this  is,  by  a  confirmation  of  the  land,  to 
hold  for  part  of  the  term,  and  not  of  the  term  or  estate  (d). 
2044. 
A  confirmation  cannot  be  made  of  part  of  an  estate  of  ^^t  not  part 

'•  of  an  eatato 

freehold ;  because  an  estate  of  freehold  is  entire  and  indi-  ®'  '«»hoid. 
visible  (e).    2045. 
A  confirmation  may  be  made  of  part  of  the  land  or  other  confirma- 

•^  *  Hon  of  part 

subject  (/).     2046.  1^^^^.^-^ 

As  a  general  rule,  a  confirmation  of  a  portion  of  a  ^"^J*^ 

®  '  ^.  *  Confirma- 

settlement  operates  as  a  confirmation  of   the  whole  Q/).  ^^Sofa^*^" 

Of\A*7  Bottlcmcnt. 

If  there  is  nothing  more  than  a  confirmation  of  title,  ^^^ 


Story's  Eq.  Jur.  §  306  ;  i  Cruise  T. 
82,  c.  6,  §  47 ;  Co.  Litt  295  b,  and 
11.(1). 

{b)  2  Ffea  Shop.  T.  819  ;  Ca  Litt. 
297  b. 

(c)  2  Plres.  Shep.  T.  813, 319 ;  Co. 
Litt  297  a^  298  a ;  Watk.  Conv.  8rd 
ed.  by  Prest.  188. 

(<Q  See  2  Pres.  Shep.  T.  317  ;  3 
Jwrn.  &  Byth.  by  Sweet,  592  ;  Co. 
Ldtt  297  a,  and  n.  (1) ;  Watk,  Conv. 
Srded.  by  Prest.  188. 


(e)  2  Pres.  Shep.  T.  317  ;  3  Jarm. 
k  Byth.  by  Sweet,  591  ;  Co.  Litt. 
296  b,  297  a,  il  (1) ;  Watk.  Conv. 
3rd  ed.  by  Prest.  188. 

(/)  2  Pres.  Shep.  T.  317  ;  Co. 
Litt.  297  a ;  3  Jarm.  &  Byth.  by 
Sweet,  521—2}  Watk.  Conv.  8rd 
ed.  by  Prest.  188. 

{g)  JarrcUt  v.  Aldam,  L.  R.  9  Eq. 
463  ;  VavUa  v.  Davies,  L.  B.  9  Eq. 
468. 
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pr.  III.T.12.  there  cannot  be  any  uses  or  trusts,  because  no  seisin 

Cn.  2,  «.  ».  "^ 

passes  (h).    2048. 


Section  X. 


Pr.lII.T.12, 
Ch.  1  a.  10 

Defiuition. 


Surrenden 
aro  either 
cxiiroHs  or 
implied. 


Operative 
words. 


Wbateetatee 
may  be  sur 
rendered. 


Of  a  Sum^cTuler. 

A  surrender,  sursiun  redditio,  or  rendering  up,  is  of  a 
nature  directly  opposed  to  a  release  operating  by  way  of 
enlargement.  It  is  a  yielding  up  of  an  estate  for  life  or 
years  to  him  who  has  a  higher  or  equal  estate  in  immediate 
reversion  or  remainder,  wherein  the  particular  estate  may 
merge  or  drown  (i).     2049. 

A  surrender  is  of  two  kinds : — 1.  Express,  or  in  deed, 
that  is,  by  the  express  agreement  of  the  parties  that  a 
surrender  should  be  made.  2.  Implied,  or  in  law,  that  is, 
by  operation  of  law  {j).     2050. 

The  usual  operative  words  are — "  surrender,  and  yield 
up."  But  any  other  words  that  denote  that  the  remain- 
derman or  reversioner  is  to  have  the  particular  estate  will 
suffice  (i).     2051. 

Subject  to  the  following  qualifications,  a  surrender  may 
be  made  of  any  kind  of  estate  for  life ;  (as  by  dower,  by 
curtesy,  or  by  tenancy  in  tail  after  possibility  of  issue 
extinct ;)  or  of  any  estate  for  years,  or  for  years  determi- 
nable upon  lives,  in  any  kind  of  property  that  is  giant- 
able®.     2052. 


;    {h)  3  Jarm.  &  Bytlu  by  Sweet, 
592. 

(t)  Co.  Litt  887  b,  and  n.  (1) ;  2 
BL  Com.  326  ;  2  Prea.  Shep.  T.  800 ; 
Watk.  Conv.  8rd  ed.  by  Preat.  189, 

191. 

(/)  2  Pres.  Shep.  T.  300  ;  Co.  Litt. 


888  a ;  Phene  v.  PoppUwdf^  12  C.  B. 
N.  S.  334. 

(k)  2  BL  Com.  326 ;  2  Pres.  Shep. 
T.  306  ;  4  Cruise  T.  32,  c.  7,  §  4  ; 
Watk.  Conv.  3rd  ed.  by  Preat.  23» 
192. 

(0  2  Pres.  Shep.  T.  303,  806. 
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In  order  that  a  surrender  in  deed  may  be  good —  pt.  iii.t.12. 

1.  The  surrenderor  must  have  a  vested  estate.     And 

Requiaitos 

therefore  rights  and  titles  only  cannot  be  surrendered  (m).  J^*/""^"- 
Thus,  if  a  lessee  for  life  is  ousted  by  a  stranger,  and  after- 1.  vested 
wards   surrenders  to  his  lessor,  the  surrender  is  void; 
because  he  had  but  a  right  at  the  time  of  the  surrender. 
So  if  a  woman  has  a  title  to  dower,  and  surrenders  to  the 
person  against  whom  she  ought  to  have  dower,  it  is  void 
for  the  same  reason.     And  a  lease  for  years,  to  commence 
at  a  future  day,  cannot  be  surrendered ;  nor  can  a  lease 
for  years  at  common  law,  before  entry ;  because  the  lessee 
has  no  vested  interest,  but  only  an  interesse  termini  before 
the  commencement  of  the  lease  in  the  one  case,  or  entry 
in  the  other,  and  the  lessor  has  no  reversion  before  that  * 
time  (n).     2053. 

2.  The  estate  of  the  surrenderor  must  be  one  that  may  ^  capodty 

•^   of  merger. 

merge  in  the  estate  of  the  surrenderee.  And  therefore  an 
estate  tail  cannot  be  surrendered,  even  to  a  person  who  has 
the  reversion  in  fee  (o).     2054.     And  for  the  same  reason, 

3.  The  estate  of  the  surrenderor  must  be  of  a  lower  3.  Not  of 

higher 

denomination  than  the  estate  of  the  surrenderee,  or  of  the  dcnomina- 

'  tion. 

same,  and  not  of  a  higher  denomination.  And  therefore  an 
estate  in  fee  simple  cannot  be  surrendered ;  nor  can  an 
estate  for  life  be  surrendered  to  a  person  who  has  only  an 
estate  for  years.  But  a  tenant  for  his  own  life  may  sur- 
render to  another  person  who  has  only  an  estate  for  his  own 
life.  And  a  term  for  years  may  be  surrendered  even  to  a 
person  who  has  a  term  for  a  fewer  number  of  years  than 
the  surrenderor  (p),    2055.     For  the  same  reason, 

4.  The  estate  of  the  surrenderee  must  be  the  next  estate  *■  n«»* 

estate  in 

(in)  2  Pres.   Shep.  T.  306  ;  Co.  (o)  2  Prea.  Shep.  T.  306  ;  Burton, 

Utt  338  a  ;  Waik.  Conv.  3rd  ecL  by  §  751 . 
Treat  114.  (p)  2  BL  Com.  326  ;  2  Prea.  Shep. 

(n)  4  Cruise  T.  32,  c.  7,  §  10  ;  T.  308,  306 ;  Watk.  Conv.  8rd  ed, 

Watk.  Conr.  3rd  ed.  by  Prest.  20.  by  Preat.  25,  36, 1 90. 
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6.  Priyity. 


S.'i^'io'  "^  remainder  or  reversioii,  so  that  there  be  no  intervening 
estate  to  prevent  a  merger  (9).  Thus,  if  a  lease  is  made 
for  years,  remainder  for  life,  remainder  in  fee,  the  lessee 
for  years  may  surrender  to  the  lessee  for  life ;  and  so  may 
the  tenant  for  life  to  the  person  in  remainder  or  reversion 
in  fee.  But  if  a  lease  is  made  for  life,  remainder  for  life, 
remainder  in  fee,  the  first  tenant  for  life  cannot  surrender 
to  the  person  in  remainder  in  fee,  on  account  of  the  inter- 
mediate estate  (r).     2056. 

5.  Tliere  must  be  a  privity  of  estate  between  the  surren- 
deror and  the  surrenderee.  Hence,  if  a  lessee  for  twenty 
years  makes  a  lease  for  five  years,  and  the  lessee  for  five 
years  enters,  and  afterwards  the  lessee  for  twenty  years 
surrenders  to  the  person  in  reversion  or  remainder,  this  is 
a  good  surrender.  So  also  if  the  two  lessees  join  in  the 
surrender,  it  is  good ;  for,  by  construction  of  law,  there  is 
first,  a  surrender  by  the  tenant  for  twenty  years  to  the 
reversioner,  and  secondly,  a  surrender  by  the  termor  for 
five  years  to  the  same  person.  So  also  if  the  first  lessee 
Surrenders  first,  and  the  lessee  for  five  years  surrenders 
afterwards,  the  surrender  is  good.  But  if  the  lessee  for 
five  years  attempts  to  surrender  to  the  person  in  reversion 
or  remainder  before  the  lessee  for  twenty  years  surrenders, 
this  act  cannot  take  effect  as  a  surrender,  for  two  reasons ; 
first,  because  there  is  a  remnant  of  the  term  as  an  inter- 
venient  estate  to  hinder  the  drowning  of  the  term ;  and, 
secondly,  because  while  the  interposed  reversion  continues, 
there  wants  a  privity  between  the  lessee  for  five  years  and 
the  remainderman  or  reversioner  (s).    2057. 

6.  The  surrender  must  not  be  of  part  of  an  estate.  Thus, 
if  a  person  has  a  lease  for  ten  years,  he  cannot  surrender 


6,  Mot  of 
put  of  Ul 

eatato. 


{q)  2  Ptm.  Shep.   T.  303  ;  Co. 
Litt  337  b,  n.  (1). 
(r)  2  Pres.  Shop.  T.  304. 


(a)  2  Fres.  Shep.  T,  303,  305 ;  4 
Cruim  T.  32,  c.  7,  §  11. 
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the  last  seven  years,  and  keep  to  himself  the  first  three  pt-  iii.t.is. 

Oh.  Sj  s.  10. 

years  (t),     2058.  

7.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  3,  no  sur-  7.  Deed  or 
render  is  valid  unless  it  is  by  deed  or  note  in  writing  duly  writing, 
signed,  or  by  act  or  operation  of  law  (tv).  So  that  a  term 
for  years  or  for  life  caimot  be  extinguished  by  cancelling  the 
instrument  of  demise,  or  otherwise  than  either  by  a  writing 
or  accepting  another  lease  incompatible  with  the  former 
lease  (v).  And  such  things  as  commons,  rents,  advowsons, 
reversions,  remainders,  and  other  incorporeal  hereditaments 
that  cannot  be  granted  without  deed,  could  not  be  surren- 
dered without  deed  {x).  But  an  estate  of  freehold  of  lands 
in  possession  might  be  surrendered  to  the  immediate  rever- 
sioner or  remainderman,  by  deed  or  note  in  writing,  with- 
out livery  of  seisin  or  anything  tantamount  to  it  (y). 
And  it  was  enacted,  by  the  stat.  7  &  8  Vict.  c.  76,  s.  4, 
"  that  no  surrender  in  writing  of  any  freehold  or  leasehold 
land  shall  be  valid  as  a  suiTender,  unless  the  same  should 
be  made  by  deed ;  but  any  agreement  in  writing  to  surren- 
der any  such  land  shall  be  valid  and  take  effect  as  an 
agreement  to  execute  a  surrender."  This  was  repealed  by 
the  stat.  8  &  9  Vict.  c.  106 ;  but  by  s.  3  of  that  statute,  "  a 
surrender  in  writing  of  an  interest  in  any  tenements  or 
hereditaments,  not  being  a  copyhold  interest,  and  not  being 
an  interest  which  might  by  law  have  been  created  without 
writing,  made  after  the  1st  October,  1845,  shall  be  void  at 
law,  unless  made  by  deed."    2059. 

A  surrender  may  be  made  upon  a  condition  precedent  or  sunmider 

on  Condi- 

subsequent  (c).     2060.  tion. 

An  interesse  termini  cannot  be  surrendered  in  deed  :  but  surrondorof 

aninteresao 
termini. 

(<)  2  Prea.  Shep.  T.  306.  (x)  2  Pres.  Shep.  T.  307  ;  Co.  Litt. 

(u)  See  Bopra,  par.  1695, 1696  ;  4  338  a. 
CroMeT.  82,c.  7,§6;  Burton, §  751;  (y)  3  Jann.  &  Byth.  by  Sweet, 

Watk.  Conv.  8rd  ed.  by  Preet  192.  259 ;  Co.  Litt.  337  b,  n.  (1),  338  a  ; 

{v)  2  Pwa.  Shep.  T.  306  j  Co.  Litt.  Burton,  §  751. 
838  a,  n.  (1).  (z)  2  Prea.  Shep.  T.  307. 
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Pr. 
Ch. 


L  i""io*  ^*  ^^  ^  surrendered  in  law  by  accepting  a  leaae  for  an 
estate  \7hich  is  incompatible  with  it  (a).     2061. 


to  ^^        A  surrender  to  one  of  two  or  more  joint  tenants  will  be 

two  or  more  coustrued  to  cuurc  to  both  or  alL     But  if  tenant  for  life 

°*"**"      or  years  grants  his  estate  to  one  joint  tenant  in  reversion, 

this  will  not  enure  as  a  surrender  to  the  other  or  others, 

but  as  a  grant  to  him  alone  (b).     2062. 
surrenden       If  a  lossoo  for  life  accepts  another  valid  lease  in  writing 

ImiJied,  or  ^  ^ 

*^»^-  from  the  lessor,  though  it  be  only  for  years,  it  will  be  a 
surrender  in  law  of  the  lease  for  life  (c).  Where  an  estate 
incompatible  with  an  existing  prior  estate  is  accepted,  or 
where  the  particular  estate  is  actually  transferred  to  the 
person  having  the  immediate  reversion  or  remainder,  with 
a  view  that  it  should  abide  in  hini,  the  law  construes  it  to 
be  a  surrender  (d).  The  term  "  surrender  in  law  "  applies 
to  cases  where  the  owner  of  a  particular  estate  has  been  a 
party  to  some  act,  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which  woiild  not  be 
valid  if  his  particular  estate  continued  to  exist.  Such  a 
surrender  is  the  act  of  the  law,  and  will  take  place  inde- 
pendently of,  and  even  contrary  to,  the  intention  of  the 
parties  (e).    2063. 


Section  XI. 
Of  an  Assignment  (/). 


CH*  a"/  if'     -^^  assignment  is  that  kind  of  total  alienation  by  deed  or 

^^^^^^    writing,  other  than  testamentary,  of  a  chattel  interest  in 

real  property,  which  is  not  essentially  destructive  of  such 

(a)  Watk.  Conv.  Srd  ed.  by  Prest.  Conv.  Srd  ed.  by  Prest  189. 
20.  (e)  I^on  y,  Seedy  13  M.  &  W. 

(6)  2  Pres.  Shep.  T.  808  ;  Co.  Litt.  285. 
183  a^  n.  (2),  192  a.  (/)  Ab  to  aamgnmenfa  of  debts 

{e)  3  Jarm.  &  Byth.  by  Sweet,  and  other    choses    in   action,  see 

259,  n.  (a).  stat.  36  k  87  Vict.  c.  66,  &  24  (6). 

{d)  2  Pies.  Shep.  T.  3C0  ;  Watk 
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interest,  or  an  alienation  by  deed  or  writing,  other  than  J***  "'•"''•]?• 

testamentary,  of  chattels  personal  or  of  an  equitable  inte- 

rest  in  real  estate.     20G4. 

Some  assignments  are  called   gifts ;    others,  bills  of  ?}ff«  »"^ , 

o  o  »  »  1,111a  of  Bale. 

sale  (g),  A  gratuitous  transfer  of  personal  chattels  is  spe- 
cifically called  a  gift.  And  a  transfer  of  personal  chattels 
for  valuable  consideration  is  termed  a  bill  of  sale,  whether 
the  transaction  be  a  purchase  or  a  mortgage  (A).    2065. 

The  technical  operative  words  of  an  assignment  are  operative 
"assign,  transfer,  and  set  over."     But  the  words  "give, 
grant,  bargain,  and  seU,"  or  any  other  words  which  show 
the  intent  of  the  parties  to  make  a  complete  transfer,  will 
amount  to  an  assignment  (i).     2066. 

An  assignment  of  a  term  dififei's  from  a  lease  or  under-  Ainrfgn. 

"  menta  of 

lease  in  this  circumstance,  that,  by  a  lease  or  underlease,  tSSSdlJd 
the  lessor  conveys  an  interest  less  than  his  own,  reserving  STundS? 
to  himself  a  reversion ;  whereas,  in  an  assignment,  the  as-  ^***' 
signer  parts  with  his  whole  interest  in  the  thing  assigned, 
and  puts  the  assignee  in  his  place  (J).    2067. 

Chattels  personal  may  in  general  be  given  or  gitinted  ^/^Sl?* 
without  deed  (i).    But  a  registered  ship  or  shares  therein  p«nwnai- 

Mode  of 

can  only  be  transferred  by  bill  of  sale,  in  a  prescribed  tramrfer. 
form  under  seal,  executed  in  the  presence  of  and  attested 
by  at  least  one  witness  and  registered.  The  name  of  the 
transferee,  as  owner,  must  be  registered,  and  the  date  and 
hour  of  the  entry  must  be  indorsed  on  the  bill  of  sale  (I). 
And  it  is  enacted  by  the  3rd  section  of  the  Statute  of  Roquisiteii 

to  an  ansign 

Frauds,  that  all  assignments  of  leases  or  terms  for  years  °>ent  of  rcai 
shall  be  by  deed  or  note  in  writing,  signed  by  the  party  ^^^^ 


iff)  Burton,  §  889.  by  Prest.  22, 192, 194. 

(A)  2  BL  Com.  440 ;  2  Sfceph.  Com.  (i)  2  Prea.  Shop.  T.  281 ;  2  Bl. 

48,  45.  Com.  441  ;  Burton,  §  889. 

(t)  4  Cndse  T.  82,  c.  7,  §  17 ;  Watk.  (I)  Sm.  Merc  Law,  Oth  ed.  193— 

Conv.  8rd  ed  by  Prert.  22,  196.  6  ;  Man.  k  PoU.  20—2  j  Ad.  Cont. 

U)  4  Cruise  T.  82,  a  7,  §  14  ;  2  6th  ed.  141  ;  17  &  18  Vict.  c.  104, 

Bl.  Com.  326  ;  Watk.  Conv.  3rd  ed.  ss.  65,  67. 
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pt.  iii.t.12,  assigning  or  liis  agent  thereunto  lawfully  authorized  by 

— '-  writing.    And  by  the  9th  section  of  the  Statute  of  Frauds, 

it  is  enacted,  "  that  all  grants  and  assignments  of  any  trust 
shall  be  in  writing,  signed  by  the  party  granting  or  assign- 
ing the  same,  or  else  shall  be  utterly  void  and  of  none 
effect "  (in).  And  it  was  enacted  by  the  statute  7  &  8  Vict. 
c.  76,  s.  3,  that  no  assignment  of  any  freehold  or  leasehold 
land  should  be  valid  at  law  unless  the  same  should  be  made 
by  deed.  This  was  repealed  by  the  statute  8  &  9  Vict.  c. 
106 ;  but  by  section  3  of  that  statute,  "  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  lands  or  tene- 
ments, made  after  the  1st  October,  1845,  shall  be  void  at 
law,  unless  made  by  deed.*'  2068. 
What  Anything  written,  said,  or  done,  in  pursuance  of  an 

an  anigji-    agreement,  and  for  a  valuable  consideration,  or  in  considera- 

ment  of  o  '  .  * 

J^jj^i  tion  of  an  antecedent  debt,  to  j)lace  a  chose  in  action  or 
fund  out  of  the  control  of  the  owner,  and  appropriate  it 
in  favour  of  another  person,  amounts  to  an  equitable  as- 
signment. So  that  an  agreement  between  a  debtor  and  a 
creditor  that  the  debt  shall  be  paid  out  of  a  specified  fund 
coming  to  the  debtor,  will  operate  as  an  equitable  assign- 
ment. And  so  an  order  given  by  a  debtor  to  his  creditor 
upon  a  person  owing  money  to  such  debtor  or  holding 
funds  belonging  to  him,  directing  such  person  to  pay  the 
creditor  out  of  such  money  or  funds,  will  amount  to  an 
irrevocable  equitable  assignment  of  such  money  or  funds 
or  a  sufficient  part  thereof,  if  made  in  consequence  of  a 
direct  engagement  (n).     And  if  the  person  so  ordered  to 

(?n)  1  Cruise  T.  12,  c.  2,  §  6.  Steward,  3  M.  D.  &  De  G.   265  ; 

(n)  2  Spence's  Eq.  Jur.  856,  860  Rodick  v.  Gandell,  1  D.  M.  &   G. 

— 1,  907  ;    Coote'g  Mortg.  8rd  ed.  777  ;  Diploek  v.  Ifammondf  2  Stn. 

234  ;  2  Tudor»8  Leading  Caaes,  574  ;  &  Gif.  141  ;    5  B.  M.  &  G.  820  ; 

jRoic  V.  DawsoHf  1  Vea.  830 ;  Ex  parte  Waison  v.  Duhe  of  Wellington,  1  K. 

South,  2  Swans.  392  ;  Lett  v.  Morris,  k  M.   602  ;    Afateolm  v.  StoU,    3 

4  Simons,  607;    Bum  \.  Calvalho,  Hare,  39;  CAoirne  v.  ^ayfif,31  Beav. 

4   My.  &    Cr.  690;    UEitrangcv.  851. 
L*Ettrange,  13  Beav.  281  ;  Ex  parte 
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pay  the  assignee,  nevertheless  pays  the  assignor,  he  will  pt  iii.t.ij. 

be  made  to  pay  over  again  to  the  assignee,  even  though  —^ 

the  assignor  commenced  an  action  against  him  (o).     But 
wliere  personal  property  is  assigned,  delivery  is  necessary 
to  complete  the  transaction,  or  at  least  that  which  is  tan- 
tamount to  or  is  the  nearest  approximation  to  delivery  of 
which  the  property  is  susceptible.     Where  the  assignment 
is  for  valuable  considemtion,  it  is  not  indeed  necessary,  at 
least  in  Equity,  as  between  the  vendor  and  vendee,  or  mort- 
gagor and  mortgagee,  except  to  prevent  the  vendee  or 
mortgagee  from  losing  the  property  by  a  subsequent  secret 
disposition  by  the  vendor  or  mortgagor  ;•  but  it  is  required 
for  the  protection  of  third  persons,  who  might  otherwise  be 
deceived  by  apparent  possession  and  ownership  remaining 
in  a  person  who  in  fact  is  not  the  owner  (p).    Where  the 
assignment  is  voluntary,  it  is  necessary  even  between  the 
parties  themselves;    because  Equity  will  not   enforce  an 
imperfect  voluntary  assignment.     Hence,  in  the  case  of 
chattels  in  possession,  delivery  of  possession  is  necessary ; 
and  in  the  case  of  an  assignment  by  way  of  mortgage  of 
chattels  to  be  brought  upon  certain  premises,  some  act 
tantamount  to  taking  of  possession  is  necessary  on  the  part 
of  the  mortgagee,  to  perfect  his  title ;  and  if  he  neglects  to 
do  some  such  act,  the  title  of  an  execution  creditor  who 
takes  possession  will  be  preferred  (j).     In  the  case  of  a 
bond  debt,  delivery  of  the  bond  and  notice  to  the  debtor 
are  requisite.     And  in  the  case  of  a  trust  fund,  the  trustee 
being  the  legal  depositary,  formal  notice  ought  to  be  given 
to  him  by  the  assignee,  and  not  by  a  stranger,  to  make  him 
a  trustee  for  the  assignee.     So  that  if  a  prior  assignee 
neglects  to  give  notice  to  the  trustee,  and  a  subsequent  as- 

(o)  Jonet   V.  Farrell,  1  D.  &  J.  2  D.  &  J.  222  ;  Warriner  y.  JiogerSj 

208.  L.  R.  16  £q.  840. 

(p)  See  remarks  of  L.  J.  Turner  {q)  Ilolroyd  v.  Marskalf,  2  D.  F. 

in  £x  jparU  Boiilton,  1  D.  &  J.  178—  &  J.  698  ;  10  H.  L.  Cas.  Ua. 
9  ;   Stati^dd  v.  CalrUtj  2  Qiff.  382  ; 


n 
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Pr 
Cu 


^•i"T.jJ,  signee,  after  enquiry  of  the  trustee  and  at  the  time  of  his 

assignment,  is  unaware  of  the  prior  assignment,  and  gives 

notice  to  the  trustee  of  his  own  assignment,  he  thereby  gains 
priority  over  the  first  assignee  (r).  And  assignees  in  bank- 
ruptcy who  neglect  to  give  notice  will  lose  their  priority 
equally  with  particular  assignees  (s).  It  is  immaterial, 
however,  whether  the  notice  was  given  before  or  after  the 
assignment,  provided  it  was  given  previously  to  notice  by 
any  other  claimant  (t).  In  the  case  of  an  assignment  of 
an  interest  in  a  fund  in  Court,  the  assignee  should  obtain 
a  stop  order  (u),  unless  the  fund  constitutes  part  of  a  tes- 
tator's estate ;  in  which  case  notice  to  the  executor  will  be 
sufficient,  without  a  stop  order  (x).  In  the  case  of  an 
assignment  of  costs  of  suit  not  yet  ordered  to  be  paid, 
notice  should  be  given  to  the  parties  by  whom  they  would 
be  payable  (y).  In  the  case  of  an  equitable  assignment  of 
shares  in  a  company,  notice  must  be  given  to  the  com- 
pany (z).  In  the  case  of  an  assignment  of  freight^  the 
assignee  should  give  notice  of  the  assignment  to  the  char- 
terers (a).     2069. 

If  the  assignor  is  a  legatee  of  the  original  cestui  que 
trust,  notice  must  also  be  given  to  the  executor,  if  the  latter 
has  not  assented  to  the  bequest.  A  second  incumbrancer 
on  stock  gains  priority  by  lodging  a  distringas  on  the  bank 


(r)  Story's  Eq.  Jur.  §  1047;  2 
Spence's  Eq.  Jur.  764,  855—857  ;  2 
Bl.  Com.  441—2 ;  Coote  Morl^.  8rd 
ed. 231,232;  DearUv.  JIaU,  Loveridi/e 
V.  Cooper,  3  Buss.  1 ;  Meek  v.  Kettle- 
well,  1  Hare,  464;  1  Phil.  842; 
Bridge  v.  Beadon,  L.  R.  8  Eq. 
664  ;  Lloyd  ▼.  Banks,  L.  R  4  Eq. 
222;  In  re  Brown's  Trusts,  L.  R. 
5  Eq.  88  ;  and  see  infra,  Ch.  6, 
on  Yeid  and  Voidable  Deeds. 

(#)  Be  Barr's  Trvftt,  4  K  &  J. 
219  ;  Stuart  v.  CockereU,  L.  R.  8  Eq. 


607  ;  In  re  RusadTs  Poliey  2Vv«es, 
L.  R  15  Eq.  26. 

(t)  Sugd.  Concise  View,  S75. 

(u)  BarOeU  v.  BarOeU,  1  D.  ft  J. 
127  ;  StvaH  v.  Codcerdl^lM,  B.  8  Fq. 
607. 

(x)  Thompmtn  y.  Tomkina^  2  I>r. 
&  Sm.  8. 

(y)  Day  v.  Day,  1  D.  &  J.  1 44. 

(z)  Ex  parU  Bovlton,  1  D.  ft  J. 
163. 

(a)  Brown  v.  Tanner,  L.  R.  2  Bt^. 
806. 
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if  neither  party  has  given  notice  to  the  trustees  of  the^iJiTiJ, 

fund.    If  a  policy  of  life  assurance  is  assigned,  notice  of 

such  assignment  must  be  given  to  the  office  in  which  the 
assurance  is  effected,  to  take  it  out  of  the  reach  of  the 
bankrupt  laws  (6).  In  order  to  maintain  his  priority,  it  is 
sufficient  if  a  prior  assignee  of  the  proceeds  to  arise  from 
the  sale  of  an  officer's  commission  gives  notice  to  the  army 
agent  of  the  regiment  before  the  money  reached  the  agent's 
hands,  though  a  subsequent  assignee  gave  notice  first  (c). 
2070. 

In  general,  notice  to  one  of  several  trustees  is  notice  to 
the  others.  Where  one  of  the  trustees  is  assignee,  the 
assignment  itself  is  notice  to  all  the  others.  Where  one 
of  the  trustees  is  assignor,  the  assignment  itself  is  not 
notice  to  the  others,  but  formal  notice  to  the  trustee  who 
is  assignor  is  notice  to  the  others  (c2).    2071. 

"Neither  a  voluntary  assignment  by  deed  of  a  mortgage 
debt,  accompanied  by  a  grant,  not  specifying  the  particular 
estate,  but  of  all  estates  held  in  mortgage,  and  by  a  covenant 
for  further  assurance,  without  delivery  of  the  mortgage 
deed  or  notice  to  the  mortgagor,  nor  the  voluntary  assign- 
ment of  a  policy  of  assurance  retained  in  the  hands  of  the 
assignor,  and  without  notice  given  to  the  grantor,  though 
accompanied  by  a  covenant  for  further  assurance,  can  be 
considered  as  a  complete  and  effectual  assignment,  to  be 
acted  upon  and  enforced  by  the  assignee,  without  any 
further  or  other  act  to  be  done  by  the  assignor  "  (e).  And 
where  a  person  becomes  a  trustee  of  money  for  several 
creditors,  and  at  the  date  of  the  trust  deed  the  trustee 
had  a  charge  on  the  share  of  one  of  them,  but  it  is  not 

(6)  Coote  Mortg.   3rd  ecL  281  ;  {d)  Goote  Mortg.  Srd  ed.   231  ; 

Th4nitpaonY,Tomkins,2iyr.kBnLB,  Bro\cne  v.  Savagt,  4  Drew.   635; 

{c)  BttUer  y.  PlunkeU,  1  Johns.  &  Willa  t.  OreenhUl  (Nob.  1  &  2),  29 

aem.  441.    On  this  subject,  see  also  Beav.  876,  387  ;  4  D.  F.  jfc  J.  147. 
Webster  v.  Wd>iUr,  81  Beav.  898 ;  (e)  Ward  v.    Audland,    8    Beav. 

SamergetY.  Oox,  83  Beav.  634.  212. 

TOL.  U.  i 
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^  ^"•'^  !?•  mentioned  in  the  deed,  he  will  be  postponed  to  another 
person  who  has  a  subsequent  charge  on  that  share,  and 

had  no  notice  of  the  trustee's  charge,  but  gives  immediate 

notice  of  his  own  (/).    2072. 
^ignment      Au  assignment  of  a  term,  or  of  the  residue  of  a  term,  to 

of  a  tenn  or  ^  '  ' 

SLddSoof  a  "^^1^  ^°^  ^®  death  of  the  assignor,  is  void  {g) ;  for,  terms 
"tZ^l  for  years  being  anciently  very  short,  the  law  regarded  the 
continuance  of  a  term  after  the  death  of  the  termor  as  a 
mere  possibility,  which  could  not  be  assigned.  And,  upon 
the  same  principle,  it  would  seem  that  an  assignment  of  a 
term  or  of  a  residue  of  a  term,  from  the  death  of  any  other 
person,  would  be  void.  Indeed,  it  would  seem  that  an 
assigiiment  cannot  be  made  of  a  term  from  any  future 
time ;  because  an  assignment  of  a  term  is  an  alienation 
of  the  whole  term.  But  there  would  appear  to  be  no 
reason  why  the  residue  of  a  term  from  a  future  time, 
otherwise  than  the  death  of  any  person,  should  not  be 
assigned  (&).  And  if  a  termor,  instead  of  assigning,  carves 
out  of  his  term  a  new  term  of  years  which  must  end 
before  the  expiration  of  the  original  term,  such  a  demiae 
or  underlease,  which  leaves  a  reversion  in  the  original 
termor,  may,  like  any  other  lease  for  years,  be  made  to 
take  effect  at  a  future  time  (i),  except  such  future  time 
be  the  death  of  the  original  termor  or  any  other  person ; 
for  then  there  is  the  same  reason  why  such  an  underleaae 
should  be  void,  as  for  the  invalidity  of  an  assignment  of 
the  residue  of  a  term  after  the  death  of  the  assignor  (j). 
2073. 
ABaignment      A  deed  of  assi^noment  by  a  person  of  all  his  personal 

of  person-  "O  ,/  r  x- 

f dLffSf"*^  estate  and  effects  whatever,  to  trustees,  for  the  benefit  of 
Sn!SS*^*  creditors,  passes  a  deed  of  assignment  of  leasehold  pre- 


holda. 


(/)  ComnUuioneri  of  Public  Warht  {h)  But  see  1  Pros.  Shep.  T.  79  ; 

V.  Ifarby,  28  Beay.  508.  Burton,  §  893. 

to)  1  Prea.  Shep.  T.  79 ;  2  Id.  (t)  Burton,  §  894. 

251.  U)  See  2  Pres.  Shep.  T.  261. 
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mises  made  to  him  by  way  of  mortgage,  with  power  of  ?^i"T-i2, 

sale  (k).    2074.  

A  contingent  reversionary  interest  will  not  pass  by  an  contingent 

o  "^  JT  ^  revoralonary 

assignment,  which,  after  enumerating  things  of  the  pro-  ^JS^by* 
perty  whereof  the  assignor  has  the  control,  purports  to  "■**°™*'"*- 
assign  other  things  by  the  general  description  of  "  all 
other  the  estate  and  effects  whatsoever  and  wheresoever  of 
or  to  which  the  assignor  is  now  possessed  or  entitled  "  {I). 
2075. 

Generally  speaking,  assignees  of  a  bond  or  a  chose  in  ^3^^ 
action,  other  than  a  bill  of  exchange  or  a  note,  and  assignees  ^^^m^ 
of  equitable  titles,  whether  such  assignees  be  particular  **^***^- 
assignees  or  general  assignees  in  bankruptcy  or  insolvency, 
take  them  subject  to  aU  the  equities  to  which  they  were 
liable  in  the  hand  of  the  assignors  (m).    Assignees  under 
general  assignments,  such  as  assignees  in  cases  of  bank- 
ruptcy and  insolvency,  take  only  such  rights  as  the  assignor 
or  debtor  had  at  the  time  of  the  general  assignment ;  and 
consequently  a  prior  special  assignee  will  hold   against 
them,  without  giving  notice  of  his  assignment  (n).    But 
the  person  entitled  to  such   equities  may  release  them, 
either  expressly  or  by  implication  arising  from  his  course 
of  conduct  (o).     2076. 

On  the  other  hand,  a  purchaser  of  a  chose  in  action,  or  ^SSSd'to 
of  any  equitable  title,  will  be  entitled  to  all  the  remedies  SS^So^i 
of  the  seller  (p).    And  in  the  case  of  assignments  of  debts,  SS  J^n- 

tlos. 


(ib)  WeH  Y.  Steward,  14  M.  ft  W. 

47. 

(7)  Pope  V.    WkUcombe,  8  Buss. 

124. 

(m)  4  Cnaae  T.  82,  c.  8,  §  26 ; 
Sagd.  Concise  View,  276—6  ;  Morris 
V.  Idvie,  1  Y.  &  C.  C  C.  880 ;  Ord 
▼.  WhiU,  8  Beav.  857 ;  Smith  v. 
Baarker,  16  Beay.  119  ;  Mangles  v. 
JHaoon,  8  H.  L.  Caa.  702  ;  In  re 
Atkinsouj  2  B.  M.  ft  G.  140  ;  Bran- 


don V.  Brandon,  7  D.  M.  &  G.  865  ; 
Cavendiih  v.  Oeaves,  24  Bear.  163  ; 
Athenatwn  Life  Assurance  Society  v. 
PooUy,  8  D.  ft  J.  294 ;  Ordhmi  v. 
Johnson,  L.  R.  8  Eq.  86  ;  Rodger  y. 
The  Com/ptoir  d^Bsoompte  de  Paris, 
L.  R.  2  P.  C.  898. 

(n)  Story's  Eq.  Jur.  g  1088. 

(o)  In  re  Northern  Assam  Tea  Co, 
L.  B.  10  Eq.  458. 

{p)  Sugd.  Concise  View,  275-~6. 

I  2 
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CH'.y''J'ii'  ^^3^6  ^^^6  assignor  has  collateral  securities  for  the  debt, 
coiiatomT"  *^®  assignee  will  be  entitled  to  the  full  benefit  of  such 
f^^^bt  securities,  unless  it  is  otherwise  agreed  between  the  parties. 
*"  •  Thus,  the  assignee  of  a  debt  secured  by  a  mortgage  will,  in 
Equity,  be  held  entitled  to  the  benefit  of  the  mortgage  (q), 

2077. 
i^rfgunent      By  the  Stat.  22  &  23  Vict.  c.  35,  s.  21,  ''Any  person 
SSSS[  and  s^^^  ^^^^  power  to  assign  personal  property,  now  by  law 
Sthw"  ^    assignable,  including  chattels  real,  directly  to  himself  and 

another  person  or  other  persons  or  a  corporation,  by  the 

like  means  as  he  might  assign  the  same  to  another." 

2078. 


Section  XII. 
Of  a  Defeasance. 


CB?'i?'il     -^  defeasance  is  a  collateral  deed,  containing  certain 

conditions  upon  which  an  interest  created  or  transferred 

by  another  deed  may  be  defeated  In  the  case  of  things 
executed,  such  as  an  estate  of  freehold  in  land,  the  de- 
feasance must  be  made  at  the  same  time  with  the  deed 
creating  or  transferring  the  estate.  But  terms  for  years, 
and  other  chattels,  and  things  executory,  such  as  trusts 
and  uses  while  they  are  executory,  rents,  annuities,  bonds, 
statutes,  recognisances,  judgments,  conditions,  and  cove- 
nants, may  be  defeated  by  defeasances  made  subsequent 
to  the  time  of  their  creation  by  all  those  who  are  inte- 
rested (r).    2079. 

A  defeasance  is  of  the  same  import  and  efiicacy  as  a 
proper  condition  subsequent.    The  only  diflTerence  is,  that 

{q)  Story's  Eq.  Jnr.  §  1047  ft.  by  White,  828  ;  1  Prea.  Shept  T. 

(r)  2  BL  Com.   827  ;   Co.  Litt       126 ;  2  Prea.  Shep.  T.  396 ;  4 


286  b,  287  a  ;  8  Jarm.  and  Byth.by      T.  82,  c.  8,  §  27  ;  Watk.  dmr,  3id 
Sweet,  681—688, 685  ;  2  Bop.  Leg.      ed.  by  Frest.  196—7. 
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a  condition  w  inserted  in  the  same  deed  as  that  which  p^-  ni.T.12, 

Ch.  2  8. 12 

creates  qr  transfers  the  interest  to  be  defeated ;  whereas  a  — '-^ — ^ 
defeasance  is  contained  in  a  distinct  deed  (a),    2080. 

Defeasances  are  seldom  resorted  to  in  the  present  day  : 
and  indeed  they  are  very  objectionable,  as  they  may  be 
made  an  instrument  of  fraud  (t).    2081. 


Section  XIII. 
Of  a  Diadavmer  (u). 


A  disclaimer  is  a  deed  of  renunciation  of  a  snrant  devise.  ^'  hlt.is, 

*  Ch.  2,  8,13. 

or  bequest.    2082.  

When  an  estate  is  conveyed  or  devised  to  any  person,  he 
may  by  deed  disclaim  the  conveyance  or  devise,  provided 
no  act  has  been  done  to  show  an  assent  (v)    2083. 

Where  two  or  more  persons  are  grantees  or  devisees  in 
joint  tenancy,  the  estate  wiU  entirely  vest  in  the  person  or 
persons  who  has  or  have  not  disclaimed.  But  if  all  the 
grantees  or  devisees  disclaim,  then,  as  well  as  when  a  single 
grantee  or  devisee  disclaims,  the  estate  will  descend  to  or 
vest  in  the  heir  of  the  grantor  or  devisor.  And  in  case 
there  are  trusts  created  by  the  grant  or  devise,  a  Court  of 
Equity  will  enforce  the  execution  of  the  trusts  (x). 
2084. 

(#)  4  Cruiae  T.  82,  c.  7,  §    24  ,•  2  (^.)  3  j^u^.  4  ^^^   by  Sweet, 

Free.  Shep.  T.  396.  698  ;  Begine  v.  Crook,  2  Bing.  N.  C. 

(<)  VSTatk.  Conv.  3rd  eA  by  Prest       70  ;  Watk.  Oonv.  3rd  ed.  by  Prest. 

1^^  23  ;  Bence  v.  CfUpin,  L.  R  3  Ex. 

(u)  See  infra,  Ch.  6,  8.  6,  On  the      76. 

Avoidance  of  an  Estate  by  Diaagre©.  (x)  3  Jarm.  &  Byth.  by  Sweet, 

™ent.  698  ;  see  infra,  T.  12,  Ch.  6,  a.  6. 
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CHAPTER  III. 

OF  THE  DIFFERENT  KINDS  OF  STATUTORY  CONVEYANCES. 

T^i  "c  "'3.  ^^'^  reckoning  those  deeds  which  existed  at  common  law, 
and,  when  made  to  uses,  operate  under  the  Statute  of 
Uses,  such  as  feoffments  and  bargains  and  sales  to  uses, 
there  are  (as  already  observed)  about  ten  kinds  of  statutory 
deeds : — 

1.  Covenants  to  stands  seised. 

2.  Deeds  of  Lease  and  Release. 

3.  Statutory  Releases. 

4.  Statutory  Grants,  that  is.  Grants  to  Uses  under  the 
Statute  of  Uses,  and  the  stat.  8  &  9  Vict.  c.  106,  s.  2. 

5.  Deeds  to  Lead  and  Declare  the  Uses  of  other  assur- 
ances. 

G.  Deeds  of  Revocation  of  Uses. 

7.  Deeds  of  appointment  under  Powers. 

8.  Leases  under  Powers. 

9.  Bargains  and  Sales  under  the  Act  for  the  Abolition  of 
Fines  and  Recoveries. 

10.  Concise  Conveyances  and  Leases  under  the  statutes 
8  &  9  Vict.  c.  119  and  c.  124,  and  25  &  26  Vict.  c.  53. 
2085. 


-^  Section  I. 

Of  a  Covenant  to  stand  seised. 
Pr.  III.T.12,      A  covenant  to  stand  seised  to  uses  is  a  conveyance  by 

Ch.  3  b.  1.  ^  w 

-  ^-^  which  a  peraon  seised  of  lands  covenants  that  he  will  stand 
seised  of  the  same  to  the  use  of  his  present  or  intended 
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wife,  or  his  pareat,  legitimate  child,  kinsman,  or  kins-^"^'^;^^^, 

woman.    2086.  

The  proper  words  of  a  covenant  to  stand  seised  are,  oporatiYo 

words. 

''  covenant  to  stand  seised  to  the  use  of  A.,"  &c.  But  any 
other  words  will  suffice,  which  import  an  intent  to  raise  a 
use ;  insomuch  that  the  words  "  bargain  and  sell,"  or  "  give, 
grant,  and  confirm  to  the  use  of  A;,**  have  been  held  suffi- 
cient But  a  mere  covenant  that  at  a  future  time  lands 
shall  descend,  remain,  or  be  to  or  with  A.,  has  been  held 
not  to  be  a  covenant  to  stand  seised  (a).  2087. 
Every  person  who  is  capable  of  beins:  seised  to  the  use  of  who  may 

•'   *  ■*•  '-'  convey,  and 

another  may  convey  by  this  assurance  (6).  The  covenantor  Jj^^jod 
must  have  a  vested  legal  estate  of  freehold,  in  possession,  ^^^^ce. 
reversion,  or  remainder,  in  the  lands  or  hereditaments,  at 
the  time  of  the  execution  of  the  covenant  to  stand  seised  (c). 
A  person  cannot  covenant  to  stand  seised  of  lands  which 
he  may  afterward  acquire  (d).  And  a  joint  tenant  in  fee 
cannot  covenant  that  he  will  stand  seised  of  his  com- 
panion's moiety  (e).  As  uses  of  an  estate  for  years  are  not 
executed  by  the  Statute  of  Uses,  such  an  estate  cannot  be 
transferred  by  a  covenant  to  stand  seised.  But  as  the  sta- 
tute does  execute  uses  for  years  of  freehold  estates,  an 
estate  for  years  may  be  created  out  of  a  freehold  estate  by 
a  covenant  to  stand  seised  (/).    2088. 

The  consideration  in  a  covenant  to  stand  seised  must  conddora- 

tion. 

be  either  lawful  blood  or  marriage.  The  consideration  of 
blood  extends  to  a  parent  or  legitimate  child,  kinsman  or 
kinswoman.  The  consideration  of  marriage  extends  to  a 
marriage  had  or  intended  with  the  covenantor  or  any  of 
his  blood  (y),     2089. 

(a)  See  4  Oniiae  T.  82,  c  10,  §  2,  ((0  4  Croue  T.  82,  c  10,  §  10. 

6,  6.  W  Id.  §  11. 

(6)  4  CnuBe  T.  82,  c.  11,  §  7.  (/)  8  Jann.  ft  Byth.  by  Sweet, 

(c)  8  jArm.   &  Byth.  by  Sweet,  670. 

670  ;  Walk.  Cony.  Srded.byPrest  iff)  8  Jann.  ft  Byth.  by  Sweet, 

107_9.  671—678  ;  Co.  Litt.  128  a,  n.  (8) ; 
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pt.  iii.t.12,      It  is  the  difference  in  the  consideration^  rather  than  in 

Ch    3   8.  1 

'- — 1  the  operative  words,  which  constitutes  the  essential  distinc- 
iQ  thcTora-  tion  between  a  bargain  and  sale  and  a  covenant  to  stand 
consututas  seiscd.     So  that  where  a  deed  is  made  simply  in  considera- 

the  dirtinc  '^  '' 

twmi      *^^^  ^^  *  ^^°^  ^^  money,  though  in  favour  of  a  son,  it  will 

^J^I^^S*^^^  not  operate  as  a  covenant  to  stand  seised  (A).    And  if  a 

g^oST    person  for  a  pecuniary  consideration  covenants  to  stand 

seised  to  the  use  of  a  purchaser,  it  is  a  bargain  and  sale, 

and,  if  enrolled,  is  valid  and  effectual,' as  a  baigain  and 

sale  under  the  Statute  of  Uses,  to  convey  the  estate  to 

the  purchaser.     And,  on  the  other  hand,  if  a  person  for 

natural  love  and  affection  bargains  and  sells  his  lands  to 

the  use  of  his  wife,  it  is  a  covenant  to  stand  seised,  and 

as  such,  without  enrolment,  vests  the  estate  in  the  wife  (i). 

2090. 

To  whom  a      A  usc  will  uot  arisc  ou  a  covenant  to  stand  seised  to  the 

UM  wlU  not 

"^-         use  of  a  son-in-law,  an  uncle-in-law,  or  a  brother-in-law  (J  ). 

2091. 
Covenant         Wc  havc  sccu  that  a  man  may  covenant  to  stand  seised 
iioi«)d  to  uiKj  to  the  use  of  his  wife.     But  if  he  covenants  with  his  wife 

of  a  wife  ^ 

T^'mu^   herself,  this  is  void  at  Law ;  because  husband  and  wife  are 
h^L^     considered  as  one  person,  and  no  man  C€m  covenant  with 

himself     He  must  covenant  with  another  perscm  to  stand 

seised  to  the  use  of  his  wife  (k).    2092. 
uro after         A  deed  may  operate  as  a  covenant  to  stand  seised. 

covonantorN  ^        *  r 

uoutJi.  though  the  use  is  not  to  arise  till  after  the  death  of  the 
covenantor.  In  such  a  case  the  estate  continues  in  the 
covenantor  till  a  lawful  use  arises  {I),     2093. 

Creation  of       In  cousequeuce  of  the  4th  and  5th  sections  of  the  Statute 


a  rent 


4  Cmise  T.  82,  c  10,  §  12, 16, 18 ;  {j)  d  Jarm.  and  Bytli.  l^  Sweety 

Watk.   Conv.  8rd.    ed.    by  Frest  674. 

199.  W  8  Jaim.  ft  Byth.  by  Sweet, 

{h)  4  Gniise  T.  82,  c.  10,  §  28,  672. 

24.  (0  ^  J^nxi*  and  Byth.  by  Sweet, 

(»)  Co.  Litt.  271  b,  n,  (1),  VI.,  1 ;  111 ;  4  CniiBe  T.  82,  c  10,  §  29. 
Watk.  Conv.  8rd  ed.  by  Pre^t.  200. 
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of  Uses,  a  rent  may  be  created  by  a  covenant  to  stand  pt.  111.T.12, 

x^H.  8|  8>  !• 

seised  (m).     2094.  

Covenants  to  stand  seised  are  now  wholly  disused  (n).  dibum  of 
2095. 


anoe. 


Section  II. 
Of  a  Lease  cmd  Bdecue. 

A  conveyance  by  lease  and   release   consists  of  two  pt.  iii.t.w, 
distinct  deeds :  first,  a  lease,  or  rather  a  bargain  and  sale, *- 

Do80iiptio& 

under  the  Statute  of  Uses,  for  some  nominal  pecuniary  of  thin 

^  ^  anninnoe. 

consideration,  for  one  year,  which,  without  any  enrolment, 
vested  in  the  lessee  or  bargainee  the  use  of  the  term  for  a 
year,  and  which  the  Statute  of  Uses  converted  into  a  vested 
estate,  serving  as  a  foundation  for  a  release  to  work  upon ; 
or,  if  the  conveying  party  could  not  stand  seised  to  a 
use  (as  in  the  case  of  a  conveyance  by  a  corporation),  then 
a  common  law  demise,  perfected  by  actual  entry :  secondly, 
a  common  law  release  of  the  freehold  and  reversion  to  the 
lessee  or  bargainee,  dated  on  the.  day  following  the  day  of 
the  date  of  the  lease,  and  operating  by  way  of  enl£u?gement 
of  the  estate  for  a  year  so  created  by  the  lease  or  bairgain 
and  sale  (0).    2096. 

Even  before  the  stat  4  Vict  c.  21,  the  recital  of  the  when 

ft  rodtal  of 

lease  for  a  year  in  the  release  was  sufficient  of  itself  fori^Mfora 

*  year  was 

establishing  the  conveyance  against  the  releasor  and  all  ■^*^*^''*- 
who  claimed  under  him.    But  if  the  rights  of  a  stranger 
could  be  efiected,  the  loss  of  the  deed  of  lease  must,  as 
against  him,  have  been  proved  (p).    But  by  s.  2  of  the 

(fli)  4  Crnise  T.  32,  c.  10,  §  30.  (3),  271  b,  n.  (1),  vi,  2  ;  Burton, 

(n)  3  Jann.  &  Byth,  by  Sweet,  §  148 ;  4  Cruise  T.  32,  a  11,  §  1  ; 

677  ;  1  Sugd.  Pow.  Introd.  p.  xi.  Watk.  Conv.  3rd  ed.  by  Prest.  184  ; 

(0)  See  2  BL  Com.  389  ;  Co.  Litt.  infra,  Part  IV.  T.  1.  Ch.  8. 

48  a,  n,  (2),  207  %  n.  (3),  270  a,  n.  (p)  Burton,  §  481. 
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pt.  iiLT.ia,  Stat.  4  Vict.  c.  21,  "  where,  in  or  by  any  deed  or  instm- 

Gh.  3, 8.  2.  J  J 

ment  of  release  of  freehold  estates   executed  before  the 

15th  day  of  May,  1841,  any  deed  or  instrument  of  bargain 
and  sale  or  lease  for  a  year  for  giving  effect  to  such  deed 
or  instrument  of  release  shall  be  recited,  or  by  any 
mention  thereof  in  such  deed  or  instrument  of  release 
appear  to  have  been  made  or  executed,  such  recital  or 
mention  thereof  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  of  the  deed  or  instrument  of  bargain  and 
sale  or  lease  for  a  year  so  recited  or  mentioned  having 
been  made  and  executed ;  and  such  deed  or  instrument  of 
release  shall  also  have  the  like  effect  as  if  the  same  bad 
been  executed  after  the  15th  day  of  May,  1841  (j),  whether 
such  deed  or  instrument  of  bargain  and  sale  or  lease  for  a 
year  shall  or  shall  not  have  been  lost  or  mislaid,  or  may  or 
may  not  be  produced."     2097. 

considora-       As  the  dccd  of  release  operates  as  a  common  law  con- 

tion. 

veyance,  there  is   no   necessity  for  any  consideration  in 
it(r).    2098. 
Who  should      The  person  or  persons  to  be  the  releasee  or  releasees  in 

bo  the 

releasee,      the  rclcasc  should  be  the  bargainee  or  bargainees  in  the 

lease  for  a  year  (a).    2099. 
Reittuee  Jn  the  casc  of  a  lease  and  release  to  uses,  the  seisin  is 

seised  and 

^JJJ^j®^^.  in  the  releasee  without  any  agreement  or  assent  on  his 
^^       part,  and  will  serve  the  uses  declared  on  the  release.    Nor 

would  a  subsequent  disagreement  by  the  releasee  defeat  the 

uses  declared  in  the  release  (Q.    2100. 
Where  leaae      Hereditaments  corporeal  and  incorporeal,  in  possession, 
■^^'P**^*      remainder,  or  reversion,  might  be  conveyed  by  lease  and 

release  (ti).    And  although  a  remainder  or  reversion  might 

be  conveyed  by  a  mere  grant,  yet  it  was  usually  conveyed 

(q)  See  infra,  par.  2104.  {t)  4  Groise  T.  82,  c.  12,  §  45. 

(r)  4  Cruise  T.  82,  c  11,  §  18.  (tt)  4  Cruise  T.  82,  c.  11,  §  8, 11 ; 

(ff)  8  Jarm.  ft  Byth.  by  Swee^  Ca  Litt  270  a,  lu  (8). 
247—248. 
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by  lease  and  release,  in  order  to  save  the  necessity  of  ^^"^^t.^jz, 

proving  the  existence  of  the  particular   estate,   and   to 

guard  against  the  consequence  of  the  mistake,  if  it  should 
turn  out  that  the  estate  was  not  in  fact  an  estate  in 
remainder  or  reversion.  And  the  same  mode  of  convey- 
ance was  frequently  adopted,  rather  than  a  mere  release 
of  right,  or  a  confirmation  or  other  deed,  where  parties  had 
only  a  right,  title,  or  collateral  charge  (x).  And  it  was 
the  uniform  practice  to  make  persons  who  had  only  equit- 
able estates  convey  by  lease  and  release,  as  in  the  case  of 
a  conveyance  of  the  equity  of  redemption  on  a  mortgage 
in  fee ;  though  any  instrument  which  expresses  an  inten- 
tion to  transfer  the  beneficial  ownership  is  sufficient  in 
Equity,  and  though  a  conveyance  by  lease  and  release  of 
an  equitable  estate  could  have  no  effect  at  Law  (y).  This 
course  was  taken  in  order  to  guard  against  the  chance  of 
the  assurance  being  otherwise  ineffectual,  by  reason  of  the 
possibility  of  the  parties  having  the  legal  estate.     2101. 

A  conveyance  by  lease  and  release  did  not  divest  any  Loaae  and 
estate,  or  create  a  discontinuance  or  forfeiture  (z),  but  only  no  tortious 

^  *^   operation. 

passed  what  lawfully  might  pass.    2102. 

This  conveyance  is  now  disused,  in  consequence  of  the  »*«"«>  <>£ 
^  •*•  this  convoy- 

enactments  noticed  in  the  next  two  sections.    2103.  ^**- 


Section  III. 
Of  a  Statutory  Belease. 


By  the  stat.  4  Vict  c.  21,  s.  1,  it  is  enacted,  "  that  every  ^-  ni.T.12, 
deed  or  instrument  of  release  of  a  freehold  estate,  or  deed 

(x)  3  Jann.  &  Byth.  by  Sweet,  247  ;  Watk.  Oonv.  Srd  ed.  by  Prest. 

247 ;  Watk.  Conv.  Srd  ed.  by  Prest.  118, 119. 
95,  109, 110, 168.  (2)  4  Oruiae  T.  82,  c.  11,  §  15. 

(y)  3  Jann.  &  Byth.  by  Sweet, 


778  OP  A  STATUTORY  BKLEASS. 

pr.  III.T.12,  or  instrument  purporting  or  intended  to   be  a   deed  or 

*■ — '-  instrument  of  release  of  a  freehold  estate,  which  shall  be 

executed  on  or  after  the  15th  day  of  May,  1841,  and  shall 
be  expressed  to  be  made  in  pursuance  of  this  Act,  shall 
be  as  effectual  for  the  purposes  therein  expressed,  and 
shall  take  effect  as  a  conveyance  to  uses  or  otherwise,  and 
shall  operate  in  all  respects  both  at  Law  and  Equity  as  if 
the  releasing  party  or  parties  who  shall  have  executed  the 
same  had  also  executed  in  due  form  a  deed  or  instrument 
of  bargain  and  sale  or  lease  for  a  year  for  giving  effect 
to  such  release,  although  no  such  deed  or  instrument  of 
bargain  and  sale   or  lease  for  a  year  shall  be  executed; 
provided  that  every  such  deed  or  instrument  so  taking 
effect  under  this  Act  shall  be  chargeable  with  the  same 
amount  of  stamp  duty  as  any  bargain  and  sale  or  lease 
for  a  year  would  have  been  chargeable  with  (except  pro- 
gressive duty),  if  executed  to  give  effect  to  such  deed  or 
instrument,  in  addition  to  the  stamp  duties  which  such 
deed  or  instrument  shall  be  chargeable  with  as  a  release 
or  otherwise  under  any  Act  or  Acts  relating  to   stamp 
duties."    2104. 

By  the  stat.  7  &  8  Vict  c.  76,  s.  2,  it  was  enacted  as 
follows:  "That  every  person  may  convey  by  any  deed, 
without  livery  of  seisin  or  enrolment,  or  a  prior  lease,  all 
such  freehold  land  as  he  might  before  the  passing  of  this 
Act  have  conveyed  by  lease  and  release ;  and  every  such 
conveyance  shall  take  effect  as  if  it  had  been  made  by 
lease  and  release  :  Provided  always,  that  every  such  deed 
shall  be  chargeable  with  the  same  stamp  duty  as  would 
have  been  chargeable  if  such  conveyance  had  been  made 
by  lease  and  release."  This  was  repealed  by  the  stat. 
8  &  9  Vict.  c.  106;, but  by  s.  2  of  that  statute,  it  was 
enacted  "  that,  after  the  said  1st  day  of  October,  1845,  all 
corporeal  tenements  and  hereditaments  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed 
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to  lie  in  grant  as  well  as  in  livery ;   and  that  everjr  deed  pj. niT.w, 

which,  by  force  only  of  this  enactment,  shall  be  eflfectual  as 

a  grant,  shall  be  chargeable  with  the  stamp  duty  with 
which  the  same  deed  would  have  been  chargeable  in  case 
the  same  had  been  a  release,  founded  on  a  lease  or  bargain 
and  sale  for  a  year,  and  also  with  the  stamp  duty  (exclu- 
sive of  progressive  duty,)  with  which  such  lease  or  bargain 
and  sale  for  a  year  would  have  been  chargeable."     2105. 

By  the  stat.  13  &  14  Vict.  c.  97,  s.  6,  the  duty  payable 
in  respect  of  a  lease  for  a  year  under  the  last  of  these  Acts 
is  repealed,  as  regards  deeds  bearing  date  after  the  10th  of 
October,  1850.     2106. 


Section  IV. 
Of  a  Statutory  Orant 


This  is  a  conveyance  by  virtue  of  the  stat.  8  &  9  Vict.  pt.  m.T.12, 

c.  1 06,  s.  2,  whereby  it  is  enacted  "  that  all  corporeal  tene ^-^ 

ments  and  hereditaments  shall,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery.     2107. 


Section  V. 


Of  a  Deed  to  lead  or  declare  Uses,  and  of  a  Deed  of 

Revocation  of  Uses, 

I.  As  a  fine  sur  cognizance  de  droit  come  ceo,  &c.,  and  ^-  in.T.ii, 

CH>  Of  B«  O, 

a  recovery  conveyed  a  clear  fee  simple  to  the  cognizee  or 

recoveror,  these  assurances  could  not  have  been  made  to  oJ?^ito^ 
answer  the  purposes  of  family  settlements,  unless  their 
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^ii "3^*1*6*'  operation  had  been  subjected  to  the  direction  of  deeds 

wherein  uses  were  particularly  expressed.    A  deed  thus 

expressing  the  uses  of  a  fine  or  recovery,  if  it  preceded 

the  fine  or  recovery,  is  termed  a  deed  to  lead  the  uses ; 

if  it  followed  the  fine  or  recovery,  it  is  called  a  deed  to 

declare  the  uses  (a).    2108. 

stat.4Aimo,      By  the  stat.  4  Anne,  c.  16,  &  15,  reciting  that  it  had 

todtedSo*  "^^^  doubted,  whether,  since  the  Statute  of  Frauds,  the 

"*®^  declarations  or  creations  of  uses,  tnists,  or  confidences  of 

any  fines  or  recoveries,  manifested  by  deeds  made  after  the 

levying  or  suffering  of  such  fines  or  recoveries,  were  good, 

it  is  thereby  declared,  that  all  declarations  or  creations  of 

any  uses,  trusts,  or  confidences  of  any  fines  or  common 

recoveries  of  any  lands,  &c.,  manifested  and  proved  by  any 

deed  then  made  or  thereafter  to  be  made  by  the  parfy  who 

was  by  law  enabled  to  declare  such  uses  or  trusts,  after  the 

levying  or  suffering  any  such  fines  or  recoveries,  were  and 

should  be  as  good  and  effectual  in  the  law  as  if  the  Statute 

of  Frauds  had  not  been  made  (b).    2109. 

Variance  Whether  a  fine  or  recovery  is  in  every  respect  in  ac- 

betweenfine  .^  jt 

Sidd^^  cordance  with  the  deed  to  lead  the  uses  thereof,  or  not,  no 
dStoiwes.  averment  is  admissible  to  prove,  that,  after  the  making  of 
such  deed,  and  before  the  assurance,  it  was  agreed  that  the 
assurance  should  be  to  other  uses  than  those  expressed  in 
such  deed  (c).  But  if  another  agreement  was  made  by  a 
second  deed  or  writing,  executed  previously  to  the  fine  or 
recovery  by  all  who  were  parties  to  the  first  deed  and 
were  concerned  in  interest,  the  fine  or  recovery  was  to  the 
uses  of  such  second  deed  (cQ.  If  a  deed  intended  to  declare 
the  uses  varied  from  the  fine  or  recovery,  it  did  not  operate 
as  a  declaration  of  the  uses  thereof  (e).    2110. 

(a)  2  BL  Com.  868  ;  4  Cruise  T.  2  Pies.  Shep.  T.  520. 
82,  c.  12,  §  10.  (d)  i  Cniiae  T.  82,  c.  12,  §  11. 

{b)  4  Cruiae  T.  82,  c.  12,  §  22.  12,  16  ;  2  Pros.  Shep.  T.  520. 
(c)i  Cruiae  T.  82,a  12,  §  11, 12;  (c)  4  Cruifle  T.  82,  c.  12,  §  18. 
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The  right  of  declaring  the  uses  of  a  fine  or  recovery  was  ^i^g^-J- g** 

precisely  co-extensive  with  the  quantity  and  nature  of  the  ^ - 

estate  or  interest  which  each  of  the  parties  had  in  thejjjj]^ 
lands.    If,   therefore,  a  tenant  for  life  and  the  person***^' 
entitled  to  the  remainder  or  reversion  joined  in  levying  a 
fine  or  sufiTering  a  recovery,  they  might  declare  the  uses 
according  to  their  respective  estates  in  the  land  (/).    2111. 

IL  Deeds  of  revocation  of  uses  are  deeds  revoking  uses  n-  DeedB  of 

^  rovocatloa 

declared  by  a  former  deed,  by  virtu©  of  a  power  of  revo-  of  u«b. 
cation  contained  in  such  former  deed  (g),    2112. 


Section  VI. 
Of  a  Deed  of  Appointment  imder  a  Power  (h). 

I.  T?ie  mode  of  executing  Powers. 

Except  in  cases  within  the  10th  section  of  the  stat.  1  ^i,"^^ Jg^» 
Vict.  c.  26  (i),  and  the  12th  section  of  the  stat  22  &  23  ^      '     1 

\  /'  FormB  must 

Vict.  c.  35  (j ),  the  forms  which  are  required  by  a  power  ^  °'*^"^°*** 
must  be  strictly  observed  (A).  This  rule  is  the  same  even 
in  the  case  of  a  power  of  revocation  of  a  voluntary  settle- 
ment reserved  to  the  original  owner  of  the  estate ;  for  he 
may  feel  conscious  of  such  infirmity  of  mind  as  to  require 
that  aU  future  dispositions  to  be  made  by  him  should  be 
attended  with  such  solemnities  as  may  effectually  prevent 
surprise  and  imposition  (t).  A  liberal  construction,  how- 
ever, is  usually  put  on  the  words  of  a  power  (m).    2113. 

(/)  4  Cruiae  T.  82,  c  12,  §  40.  (J)  See  infra,  par.  2128. 

(^)  See  2  6L  Com.  389.  {h)  1  Sugd.  Pow.  250,  252 ;  Co. 

(A)  On  Powers,  as  disUitfftdshed  latt  271  b,  n.  (1),  VIZ,  2. 
Jtooi  appoiiUmeaUs  under  them,  see  (Q  4  Cruise  T.  82,  c.  16,  g  2 ;  2 

sapns  p.  861 ;  and  on  Lease  under  Sugd.  Pow.  99. 
J^owers,  see  next  section.  (m)  1  Sngd.  Pow.  265 

(t)  See  infns  par.  2127. 
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Fr.  ni.T.is.     It  is  generally  necessaiy  that  every  prescribed  formality, 

even  though  it  be  external  to  the  appointment  (such  as 

™}*JJj^  ^  enrohnent),  should  be  perfected  in  the  lifetime  of  the  donee 

BfSSSTa.      of  the  power  (71).    2114. 

By  what         Where  the  mode  of  execution  is  not  defined,  a  power 

InrtrumeDt 

be^^to?  ^'^y  ^  exerciBed  either  by  deed  or  wiU,  or  even  by  a 

simple  unattested  note  in  writing  (o).    2115. 
Execution       Where  a  power,  whether  it  be  a  common  law  authority 

byanordl-  '^  ^ 

jury  M8ur-  given  by  will,  or  a  power  operating  under  the  Statute  of 


anoe. 


Uses,  may  be  executed  by  deed,  it  may  be  executed  by 
feoffment,  bargain,  and  sale,  covenant  to  stand  seised, 
statutory  grant,  or,  whilst  that  mode  of  assurance  remained, 
it  might  have  been  exercised  by  lease  and  release,  with  or 
without  a  fine.  But  these  assurances,  so  far  as  they  may 
be,  or  may  have  been,  employed  for  the  purpose  of  exer- 
cising powers  of  appointment,  do  not  operate  as  feofifhients, 
bargains,  and  sales,  covenants  to  stand  seised,  statutoiy 
grants,  leases  and  releases,  or  fines,  but  as  declarations  of 
the  uses  under  the  power.  And  hence,  if  a  power  limited 
by  way  of  use  is  executed  by  any  of  these  assurances, 
upon  which  uses  are  declared,  the  feoffee,  &c. ;  as  Uie 
appointee  of  the  first  use,  will  be  invested  vriith  the  legal 
estate  by  force  of  the  Statute  of  Uses,  and  the  real  objects 
of  the  deed,  contraiy  to  the  usual  intention,  will  take  mere 
trust  estates  (p).     2116. 

Under  the  combined  operation  of  the  24th  and  27th 

apriorwiiL  scctious  of  the  stat.  1  Vict.  c.  26  (q\  a  will  may  be  a  good 
execution  of  a  power,  though  made  before  the  power  was 
created  (r).    2117. 

What  woEds     A  power  may  be  executed  by  any  words  indicating  an 

requind. 

(ii)  1  Sogd.  Pow.  814.  1,  2.    See  supra,  pw.  690—2. 

(o)  1   Sngd.    Pow.   247  ;   Watk.  (?)  See  infra.  T.  15,  Ck  1,  a.  4, 

C<mv.  8nL  ed.  by  Preet  140.  No.  XIX.,  and  par.  2144,  2145. 

ip)  1  Sugd.  Pow.  247—8 ;  2  Id.  (r)  SUUman  v.   Weedon,   16  Sim. 

9, 10 ;  Co.  Litt  271  b,  n.  (1),  vU.  26. 
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intention  to  exercise  it  (a).  But  such  technical  expressions  pt.  ii  i.t.12 

as  are  necessary  in  a  deed  at  Common  Law  are  equally 

necessary  in  a  deed  or  other  act  inter  vivos  in  execution  of 
a  power.  And  the  construction  of  a  deed  executing  a 
power  is  the  same  as  that  of  a  deed  at  Common  Law.  So 
that  if  an  estate  is  appointed  to  a  person  indefinitely,  he 
will  take  an  estate  for  life  only  (Q.  2118. 
That  which  may  be  a  complete  exercise  and  exhaustion  Total  execu- 

•^  *•  tlon  at  Law, 

of  a  power  at  Law  may  amount  to  a  partial  execution  only  ^^JJ^j^^n 
in  Equity.    Thus,  if  a  man,  having  a  general  power  of  ^^*y- 
appointment,  appoints  the  fee  by  way  of  mortgage,  the 
power  is  wholly  executed  at  Law ;  but  as  Equity  considers 
a  mortgage  merely  a  security  for  the  debt,  it  operates  in 
Equity  as  a  partial  execution  only  (u).     2119. 
Powers  of  appoiatment  and  revocation  may  be  executed  Execuuon 

'^^  •'at  dllfeprmt 

at  different  times  over  different  parts  of  the  property,  or  J|JJ^^^ 
over  the  whole  property,  but  not  to  the  full  extent  of  the  JJ^hl^ 
power.    So  that  where  a  man  has  a  general  power  of  ap-  ^*^' 
pointment,  he  may  appoint  an  estate  for  life  at  one  time, 
and  the  fee  at  another  time  (x),    2120. 

There  ought  to  be  no  trifins  distinctions  between  a  creation  of 
power  of  appointment  in  fee  and  an  estate  in  fee,  upon  Jjjjj^ 
merely  technical  grounds.     The  power  must  not  be  ex-  P^^ent^ 
ceeded,  nor  its  directions  evaded;  but  where  there  is  no     *•* 
prohibition,  everything  which  is   legal   and  within   the 
limits  of  the  authority  should  be  supported;  so  that  a 
power  to  appoint  a  fee,  with  no  prohibition  against  giving 
a  less,  estate,  ought  to  be  held  to  authorise  any  legal  limi- 
tations within  the  scope   of  the  power  which  could  be 
served  out  of  a  commensurate  estate,  that  is,  an  estate  in 
fee.    Hence,  where  a  person  had  a  power  of  appointing  to 

(«)  1  Sugd.  Pow.  244.  (x)  1  StigA  Pow.  841—2 ;  4  Cruise 

(0  1  Sugd.  Pow.  .532—8.  .     T.  82,  c  16,  §  88,  41 ;  Watk.  Conv. 

(u)  1  Sugd.  Pow.  348  ;  4  Cruise      3rd  ed.  bj  Prest.  145. 
T.  82,  c  16,  §  42. 
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pr.  I1I.T.12,  one  or  more  of  his  children  in  fee,  and  he,  in  exercise  of 

Cb.  3,  8.  6. 

his  power,  whether  referring  to  it  or  not,  devised  the  lands 

to  his  wife  for  life,  to  maintain  and  educate  his  children, 
and  to  provide  portions  for  them,  with  remainder  to  his 
eldest  son  in  fee,  it  was  held  by  Sir  E.  Sugden,  when 
Lord  Chancellor  of  Ireland,  that  the  gift  of  the  life  estate 
to  the  wife  was  void,  as  she  was  not  an  object  of  the 
power,  but  that  the  devise  to  the  son  was  a  good  ap- 
pointment, though  in  remainder ;  and  that  the  direction 
for  maintenance  and  education  of  the  children,  and  the 
legacies  to  them,  were  pro  tanto  a  good  execution  of  the 
power  (y).     2121. 

Appoint-         A  donee  of  a  power  may  suspend  an  appointment  or 

ment  or  re- 

▼ocat^on  revocation  upon  a  contingency  (z).     2122. 
8®»cy.  In  i}^Q  (jQjgg  of  a  power  to  appoint  an  estate  by  deed  or 

dSd^oi^iS  ^^''  generally,  without  expressing  in  what  manner  it  is  to 
m*Spp^"  be  executed,  the  deed  or  will  is  to  be  executed  like  any 
™^'"         other  deed  or  will ;  so  that,  if  the  instrument  was  to  be 
a  will,  or  "  a  writing  of  the  nature  of  a  will,*'  and  the  snb- 
ject  of  the  power  was  personal  estate,  it  might,  before  the 
stat.  1  Vict.  c.  26,  have  been  executed  by  a  mere  writing, 
without  signature  or  attestation ;  while,  if  the  property  was 
real  estate,  the  will  must  have  been  executed  with  the 
solemnities  required  by  the  Statute  of  Frauds  (a).  On  the 
other  hand,  two  witnesses,  although  not  sufficient  to  a  de- 
vise of  an  interest  in  land,  were  sufficient  to  an  exercise  of 
a  power  by  will,  to  be  attested  by  that  number  of  witnesses. 
But  by  ss.  9  and  10  of  the  stat.  1  Vict.  c.  26  (6),  one  uniform 
mode  of  executing  a  wiU  is  prescribed,  whether  the  will  is 
an  appointment  or  not.    2123. 


(y)  Crozier  v.  Croziar,  8  Dm.  &  (a)    1    Sngd.    Pow.    280 — 1 ;    4 

War.  368.  Cruiiie  T.  32,  c  16,  §  19,  21, 

(z)  1  Sugd.  Pow.  439,  440.    See  (6)  See  infra,  T.  15,  Ch.1,  No.  IX, 

also  CauJfidd  v.  Maguire,  2  J.  &  L.  and  par.  2127. 
170. 
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A  testamentaiy  instrument  signed,  but  not  attested  so  as  ^^^^- J-^^^ 

to  render  it  valid  as  a  will,  is  not  a  good  execution  of  a 

power  to  appoint  by  writing  signed  or  by  will  (c).    2124. 

A  deed  executing  a  power  should  state  accurately  the  Jj^puanoe 
compliance  with  every  formality  required  to  be  observed  (d).  JSSStiee 
And  in  general  (at  least  so  far  as  the  stat.  22  &  23  Vict.  ^^^ 
c.  36,  s.  12  (e),  may  not  avoid  the  necessity),  where  powers 
require  the  attestation  of  facts,  the  facts  must  be  stated  in 
the  memorandum  of  attestation  (/).  Thus,  where  a  power 
was  given  of  appointing  by  any  deed  under  hand  and  seal, 
executed  in  the  presence  of  and  attested  by  witnesses,  a 
deed,  though  in  fetct  signed  as  well  as  sealed  and  delivered 
in  the  presence  of  two  witnesses,  was  held  to  be  not  a  good 
exercise  of  the  power,  in  consequence  of  the  attestation 
clause  not  expressing  that  the  deed  was  signed  as  well  as 
sealed  and  delivered  (g).   This  oversight  having  frequently 
been  committed,  the  stat  54  Geo.  3,  c.  168,  was  passed  to 
remedy  it  by  a  retrospective  operation,  but  without  ex- 
tending to  future  transactions  (A).    The  word  "  witness," 
however,  will  be  a  sufficient  form  of  attestation,  if  all  the 
ceremonies  are  previously  stated  in  the  body  of  the  instru- 
ment or  at  the  conclusion  of  it  (i).    Where  witnesses  are 
required,  but  nothing  is  said  about  the  witnesses  attesting 
the  execution,  the  power  will  be  duly  executed  although 
the  witnesses  do  not  subscribe  the  indorsed  attestation,  or 
some  of  them  do  and  others  do  not  (j).  2125. 

(e)  In    re   DtUj^t  SetOement,  25  (g)  Watemum  t.  Smi^  9    Sim. 

Beav.  456.  629. 

(<2)  1  Sngd.  Pow.  824.  (A)  Barton,  §  450 ;  1  Sugd.  Pow. 

(e)  See  Infns  pw.  212a  807—6. 

(/)  Wfttk.  Gonv.  8rd  ed.  by  Pirest  {%)  1  Sugd.  Pow.  800. 

US-  9.    See  Re  Bielxte*  TnutB,  1  (; )  1  Sugd.  Pow.  812—18. 
JohnB.  &  Hem.  70. 
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Pr.  III.T.12, 
Ch.  S,  a.  0. 


ReUefin 

Eqxiity 

alone. 

In  whoM 
favour. 


II.  Rdief  against  the  Defective  Easecution  or  Non-Ezecu- 

tion  of  Powers. 

Relief  against  a  defective  execution  of  a  power  can  only 
be  had  in  a  Court  of  Equity,  and  only  where  the  person  ap- 
plying for  such  relief  is  a  purchaser  under  the  donee  of  the 
power,  (the  term  purchaser  including  a  mortgagee  and  a 
lessee)  or  an  intended  husband  or  a  creditor  of  the  donee 
of  the  power,  or  where  the  applicant  is  a  wife  or  a  Inti- 
mate child  of  such  donee,  even  when  not  claiming  a»  a 
purchaser  for  valuable  consideration,  because  they  are  in 
some  degree  considered  as  creditors  by  nature  (fc).  The  like 
relief  is  extended  to  a  charity  ({).    Indeed  an  appointment 
to  a  charity,  by  any  writing,  however  informal,  is  valid,  as 
the  Statute  of  Charitable  Uses  supplies  all  defects  of  assur- 
ance which  the  donor  was  capable  of  making  (m.).     But 
this  equity  is  not  extended  to  a  mere  volunteer,  or  even 
to  a  husband  (except  in  the   case  of  an  intended  hus- 
band, who  is  regarded  as  a  purchaser  for  valuable  con- 
sideration), or  to  a  natural  child,  or  to  a  grandchild,  or  to  a 
father,  or  mother,  or  brother,  or  sister  (n).     But  cases  of 
fraud    constitute   an  exception  to  this;     as  where   the 
person  interested  in  the  non- execution  of  the  power  has 
the  deed  creating  the  power  in  his  custody,  and  refuses  to 
allow  the  donee  of  the  power  an  opportunity  of  inspecting 
it  to  enable  him  to  execute  it  aright  (o).    2126. 


{h)  2  Sugd.  Pow.  91—94,  97—8 ; 
1  Stor/B  Eq.  Jur.  §  95, 169, 170  ;  4 
Cruise  T.  32,  c.  17,  §  9, 15—17, 19, 
20  ;  Mone  v.  Martin,  34  Beav.  500 ; 
Tn  re  Dykes'  EstaU,  L.  K  7  Eq. 
337  ;  Kennard  v.  Kennard,  L.  R.  8 
Ch.  Ap.  227. 

(0  2  Su^  Pow.  94;  1  Story's 


Eq.  Jnr.  §  95. 

(m)  1  Sugd.  Pow.  254; 
Sayer,  3  Mac.  &  6.  606. 

(n)  2  Sugd.  Pow.  94—5 ;  1 
Eq.  Jur.  §  95. 

(o)  2  Sugd.  Pow.  140  ;  1 
Eq.  Jur.  §  94, 199  ;  4 
c.  17,  §  22—3. 
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Belief  is  snranted  where  there  is  a  defect  in  the  mode  of  pt.  111.T.12, 
°  ch.  a,  8. 6. 

execution :  as,  1.  Where  the  power  ouffht  to  be  executed  by 

'  .  -^  ^  '^   RoUefin 

deed,  but  is  executed  by  will.     2.  Where,  according  to  the  ^J^fi^^^^ 
old  law,  the  power  was  required  to  be  exercised  by  a  testa-  SJ^utioo. 
mentary  instrument  executed  and  attested  in  a  particular 
form,  but  such  instrument  is  wanting  wholly  in  the  forms 
of  signature  and  attestation  (p).    This  was  no  derogation 
from  the  Statute  of  Frauds  as  regarded  real  estate,  because 
an  appointment  under  a  power  did  not  take  effect  under 
that  statute.    But  all  appointments  by  will,  made  on  or  ^pp^^ 
after  the  1st  of  January,  1838  (5),  must  be  executed  like  ^.J^^ 
other  wills ;  for  by  the  stat.  1  Vict.  c.  26,  s.  10,  it  is  enacted,  Sbe Vx^^' 
that  "  no  appointment  made  by  will  in  exercise  of  any  Sther  wius. 
power  shall  be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  reqxdred"  (r).  By  the  same  section  it  is  enacted, 
as  r^ards  wills  made  on  or  after  the  1st  of  January,  1838,  ^^*}»^'®- 
that   "every  will  executed   in  manner  hereinbefore  re-jj'J^^J*^ 
quired  shaD,  so  far  as  respects  the  execution  and  attestation  °^»«^®<^- 
thereof,  be  a  valid  execution  of  a  power  of  appointment  by 
will,  notwithstanding  it  shall  have  been  expressly  required 
that   a  will  made  in   exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execution 
or  solemnity."    But  in  West  v.  Ray  (5),  it  was  held,  con-  But  not 
trary  to  Buckell  v.  BUnkhom  (t),  that,  where  a  power  of  ^^^^^^..^^ 
appointment  is  to  be  exercised  by  "any  deed  or  writing"  ''^"^<^- 
under  the  hand  and  seal  of  the  donee,  it  cannot  be  exer- 
cised by  a  will  executed  with  only  the  formalities  required 
by  1  Vict.  c.  26,  notwithstanding  the  10th  section  of  that 
Act ;  the  power  not  being  in  terms  a  power  to  appoint  by 
will,  but  only  by  any  deed  or  writing.    2127. 

{p)   2   Stigd.  Pow.    125—6  $    1  («)   1  Kay,  885 ;  see  OoOard  v. 

Story's  £q.  Jar.  §  97,   178—4  ;  4  Sampton,  4  D.  M.  &  G.  224;  Orange 

Craise  T.  82,  c  17,  §  7.  v.  Pickford,  4  Drewry,  363  ;  2'ai/lor 

iq)  2  Sngd.  Pow.  125—6;  1  Story'a  v.  Meads,  13  W.  R.  394  (L.  C). 
Eq.  Jut.  §  174.  (t)  5  Hare,  l:jl. 

(r)  2  SngdL  Pow.  125—4. 
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pr.  I1I.T.12,      By  the  stat.  22  &  23  Vict.  c.  35,  s.  12  (13th  Aug.  1859), 

Ch.  3,  s.  6. 

"  a  deed  hereafter  executed  in  the  presence  of  and  attested 

Appoict- 

mentB  by     bv  two  or  more  witnesses  in  the  manner  in  which  deeds 

deedcnr  ^ 

^^^^^  are  ordinarily  executed  and  attested  shall,  so  £ar  as 
1^"^^  respects  the  execution  and  attestation  thereof,  be  a  valid 
*^  ^^*  execution  of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing  not  testamentary,  notwithstanding 
it  shall  have  been  expressly  required  that  a  deed  or  instru- 
ment in  writing  made  in  exercise  of  such  power  should  be 
executed  or  attested  with  some  additional  or  other  form  of 
execution  or  attestation  of  solemnity:  Provided  always^ 
that  this  provision  shall  not  operate  to  defeat  any  direction 
in  the  instrument  creating  the  power  that  the  consent  of 
any  particular  person  shall  be  necessary  to  a  valid  execu- 
tion, or  that  any  act  shall  be  performed  in  order  to  give 
validity  to  any  appointment,  having  no  relation  to  the 
mode  of  executing  and  attesting  the  instrument,  and 
nothing  herein  contained  shall  prevent  the  donee  of  a 
power  from  executiog  it  conformably  to  the  power  by 
writing  or  otherwise  than  by  an  instrument  executed  and 
attested  as  an  ordiuary  deed,  and  to  any  such  execution  of 
a  power  this  provision  shall  not  extend,"  2128. 
ReUef,  Belief  is  granted  even  where  there  is  only  an  inten- 

STiSton^  tion  to  execute  the  power,  if  it  is  clearly  manifested  in 

to  execute,    ^^ting  (tt).      2129. 

Where  de-  Equity  cannot  dispense  with  the  regulations  prescribed, 
norreueved  "^^^^^  ^^  powcr  IS  Created  by  statute  (at  least  where  they 
*^^"**^*-  constitute  the  apparent  policy  and  object  of  the  statute), 
or  with  the  consent  of  persons  whose  consent  is  required. 
Nor  will  the  regulations  prescribed  be  dispensed  with, 
where  such  dispensation  would  wholly  or  partially  defeat 
the  object  of  the  donor  of  the  power;  as  where,  in  the 
case  of  a  lease  under  a  power,  the  best  rent  is  required  to 

(u)  2  Sugd.  Pow.  115, 116  ;  Gufrik      fiard  v.  Kennard,  L.  R.  S  Ch.  Apw 
V.  Tovmaend,  L.  B.  7  Eq.  220  {  Km-      227. 
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be  reserved,  and  it  is  not  reserved.    Nor  will  an  execution  ^  ni.T.12, 

by  an  absolute  deed,  or  by  a  surrender  of  copyholds,  instead 

of  by  will,  be  supported ;  as  that  would  be  repugnant  to 
the  power,  since  it  would  not  be  revocable  like  a  will  (v). 
Nor  will  a  defective  execution  be  supported,  where  the 
donee  of  the  power  afterwards  executes  it  in  due  form 
in  fevour  of  a  bona  fide  purchaser  or  mortgagee  without 
notice  of  such  defective  execution ;  it  being  a  maxim,  that 
where  the  equities  are  equal,  the  law  shall  prevail  (w). 
2130. 

Putting  aside  cases  of  fraud  and  election,  and  cases  of  V^  «»"«* , 
an  intention  to  execute  manifested  in  writing.  Equity  will  ^^^'^^^' 
not  inteipose  in  the  case  of  the  non-execution  of  a  mere 
power ;  for  that  would  be  depriving  the  donee  of  the  right 
of  discretion  in  regard  to  the  exercise  of  the  power.  But 
where  a  power  is  coupled  with  a  trust,  that  Is,  where  a 
man  is  invested  with  a  trust  to  be  effectuated  by  the 
execution  of  a  power,  it  is  his  duty  to  exerdse  the  power ; 
and  if  he  does  not  execute  it,  Equity  will  carry  the  trust 
into  execution,  even  though  the  person  in  whose  favour 
it  is  to  be  executed  is  a  mere  volunteer.  An  instance 
of  this  kind  occurs  where  trustees  are  empowered  to  sell 
an  estate,  and  apply  the  proceed  upon  certain  trusts  (x). 
2131. 

III.  Excessive  ExecuMon  of  Powers. 
Where  there  is  a  complete  but  excessive  execution,  the  complete 

*  but  exces- 

excess  alone  is  void,  if  it  is  of  such  a  nature  as  to  be  ^oS"^"* 
capable  of  being  exactly  distiDguished  and  severed  from 
that  which  would  constitute  a  complete  and  proper  appoint- 
ment :  as  where  a  man,  having  a  power  to  lease  for  twenty* 
one  years,  leases  for  forty ;  or  where  a  person  having  power 

(v)  1  Stoiy'8  Eq.  Jur.  §  96—7,  (x)   2  Sugd.  Pow.  157—160  ;   1 

173 ;  2  Sngd.  Pow.  128, 188;  Watk.  Stoi/s  Eq.  Jar.  §  98, 169, 170  ;  4 

Ck>nv.  3rd  ed.  by  Purest  140.  Graise  T.  82,  c.  17,  §  1,  25. 

(w)  2  Sng.  Pow.  103—4. 
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pr.  III.T.12,  to  charge  a  particular  sum  charges  a  larger  sum  (y) ;  or,  in 

most  cases,  where  an  appointment  is  made  to  persons,  some 

of  whom  are  not  objects  of  the  power  (0) ;  or  where  a  dis- 
tinct unauthorised  limitation,  trust,  or  condition  is  super- 
added (a).    2132. 
Mtectof  Where  a  testator,  after  appointing  personal  property  in 

^'^^jj^>«*»   terms  which,  per  se,  would  give  the  appointee  the  absolute 
ShS^SSS*  interest,  proceeds  to  direct,  that,  after  the  death  of  the 
£?tot^  appointee,  the  property  shall  be  held  upon  trust  for  other 
*^^      '    persons,  who  are  incapable  of  taking,  the  first  appointee 
takes  the  absolute  interest,  unaffected  by  the  subsequent 
trusts  (b).     And  where  there  is  an  absolute  appointment 
by  will  in  favour  of  a  proper  object  of  the  power,  and  that 
appointment  is  followed  by  attempts  to  modify  the  interest 
so  appointed,  in  a  manner  which  the  law  will  not  allow,  or 
to  subject  it  to  a  condition,  or  to  a  trust  in  favour  of  persons 
not  objects  of  the  power,  the  Court  reads  the  wiU  as  if  the 
passages  in  which  such  attempts  are  made  were  swept  out 
of  it,  for  all  intents  and  purposes,  i.  6.,  not  only  so  fSeur  as 
they  attempt  to  regulate  the  quantum  of  interest  to  be 
enjoyed  by  the  appointee  in  the  settled  property,  but  also 
so  far  as  they  might  otherwise  be  relied  upon  as  raising  a 
case  of  election  (c).    But  under  a  power  to  appoint  to  his 
children,  a  father  may  appoint  a  share  to  a  daughter  for 
life  for  her  separate  use,  with  remainder  as  she  should  by 
will  appoint  (d).   And  where,  under  a  power  of  appointing  to 
children,  an  appointment  is  made  to  trustees  for  a  daughter^ 


(y)  See  2  Sugd  Pow.  76—8. 

(2)  2  Sugd.  Pow.  62,  66—7. 

(a)  2  Sugd.  Pow.  78,  76,  84 ;  4 
Cruise  T.  82,  c.  16,  §  49 ;  WaU  v. 
CreyU,  8  Sm.  &  Gif.  362  ;  Cowx  y. 
FoHer,  1  Johns.  &  Hem.  30 ;  In  re 
BT<nmC»  Tnut,  L.  R  1  £q.  74  ;  /n  re 
Jeaffre8(m*»  Trusts,  L.  R.  2  Eq.  276 ; 
Ferrier  v.  Jay,  L.  R  10  Eq.  650 ; 
Webb  V.  Sadler,  L.  R.  8  Ch.  Ap.  419. 


(6)  Harvey  v.  Straoey,  1  Drewrj, 
137—40 ;  Re  Lord  Sondes'  WUl^  1 
Sm.  &  Gil  416. 

{e)  Wookidge  v.  Woobidge^  1 
Johns.  63 ;  Jiooke  v.  Rooke,  2  Ih-, 
&  Sm.  38 ;  CkurckiU  v.  CAiirdUff, 
L.  R.  5  Eq.  44. 

[d]  Morse  v.  MaHin,  34  Bear.  5i)0 ; 
Slark  V.  Dakyns^  L«  R  15  Eq.  S07 ; 
10  Ch.  Ap.  86. 
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• 

her  intended  bus'  and,  and  the  children  of  the  marriage,  it  ^^"a^J'e^* 
will  be  supported  as  an  appointment  to  the  daughter,  and 
a  settlement  of  the  sum  appointed  (e).  And  under  a 
power  of  appointment  over  real  property  among  children 
for  such  estates  and  interests,  and  in  such  manner  as  the 
donee  shall  think  fit,  he  may  say  that  the  property  or  his 
share  shall  be  converted  and  held  as  personalty  (/).  2133. 

Under  a  power  to  charge  an  estate  with  a  certain  sum  Appoint- 
for  the  portions   of  daughters,  the  donee  may  limit  toj^|^j^ 
the  separate  use  of  a  daughter,  with  a  restraint  on  anti-  ^^* 
cipation  (g).  .  2134. 

Where  a  testator  appoints  several  sums  which  together  where  tee- 
exceed  the  amount  of  which  he  has  a  power  of  appoint-  £^^ 
ment,  and  one  of  the  appointees  dies  in  the  testator's  life-  tw  <£S°*"' 
time,  the   sum  appointed  to  him  will  go  to  the  other 
appointees,  and  not  as  in  default  of  appointment  (h).  2135. 

lY.  Frcmdident  cmd  Illusory  Appomtmenta. 
The  donee  of  a  power  should  exercise  it  bon&  fide  simply  Appoinir 

*  ,  *   ^   ment  must 

and  entirely  for  the  end  designed ;  and  it  should  be  a  pure,  Jjj^  '^ 
straightforward,  honest  dedication  of  the  property,  as  pro-  <^«^®^- 
perty,  to  the  person  to  whom  he  affects  or  attempts  to  give 
it  in  that  character :  otherwise  it  will  generally  be  con- 
sidered as  a  fraud  upon  the  power  (i).  Hence,  where  a 
person  has  a  power  of  appointing  to  all  or  any  of  his 
children,  and  he  exercises  it  in  favour  of  one  child,  merely 
in  order  to  remove  an  objection  to  the  title  of  an  estate, 
the  appointment  is  void  (J ).     And  if  a  person,  having  a  ^pp^^^^^ 

(«)  FUzRay  v.  Duke  of  Richmond  D.  217. 

(No.  2),  27  Beav.  190 ;  Daniel  v.  (i)  Duke  of  PorOand  v.  Topham, 

Arhffright,  2  Hem.  &  Mil.  95.  11  H.  L.  Cas.  82 ;  Topkam  v.  Duhe 

if)   Webb  V.  Sadler,  L.  R.  8  Ch.  of  Portland,  L.  R.   5  Ch.  Ap.  40  ; 

Ap.  419.  Pryor  v.  Pryor,  2  D.  J.  &  S.  206. 

iff)  Dickinaon  v.  Mort,  8   Hare,  (j)  Weir  v.  Chamley,  1  Ir.  Eq. 

178.  Rep.  (N.  S.)  295. 

(A)  Ealei  ▼.  Drake,  L.  R.  1  Ch. 
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Pt.  III.T.12, 
Ch.  S,  8.  tf. 

by  a  bonefit 
ifl  secured  to 
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poincor  or  a 
■tranger. 
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ment to  an 
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Rights  of 
creditors 
against  a 
general 
appointee. 


Illusory  ap- 
pointments. 


particular  power  to  be  exercised  for  the  benefit  of  others, 
make  an  appointment  in  payment  of  a  debt  due  to  the 
appointee  by  the  appointor,  or  upon  the  terms  or  for  the 
purpose  (whether  made  known  to  the  appointee  at  the 
time,  or  not,)  of  securing  some  benefit  to  himself,  (unless  it 
be  one  necessarily  involved  in  a  due  r^ard  to  the  objects 
of  the  power),  or  for  the  purpose  of  securing  a  benefit  to 
some  other  persons  who  are  not  objects  of  the  power,  such 
an  appointment  is  fraudulent,  and  will  be  set  aside  in 
Equity  (k) :  as  where  the  donee  of  a  power  appoints  a  fund 
to  one  of  the  objects  of  the  power,  under  an  understanding 
that  the  latter  is  to  lend  the  fond  to  the  former,  though  on 
good  security  (I) ;  or  that  the  appointee  should  hold  the 
fund  in  trust  for  or  make  over  a  part  to  persons  some  of 
whom  are  not  objects  of  the  power  (m).    2136. 

Upon  the  same  principle,  if  a  parent  appoints  an  im- 
mediate portion  to  an  infant  who  is  not  in  want  of  it,  or 
appoints  to  a  child,  whether  inf&nt  or  adult,  who  is  seriously 
ill,  with  a  view  to  becoming  entitled  to  that  which  is  so 
appointed  himself  as  the  t)ersonal  representative  of  such 
appointee  in  the  event  of  his  death,  the  appointment  is 
void  as  a  fraud  upon  the  power  (n),    2137. 

Where  a  person  exercises  a  general  power  of  appoint- 
ment in  favour  of  a  stranger,  his  creditors  will  in  Equity 
become  entitled  to  the  property  appointed,  if  there  is  a 
deficiency  of  assets  (o).    2138. 

Where  a  person  had  a  power  of  appointing  an  estate  or 


{k)  See  2  Sugd.  Pow.  181, 184, 
191—4;  Arnold  y.  Hardmek,  7 
Sim.  848;  Askham  v.  Barker,  12 
Beav.  499  ;  17  Beav.  37;  Harriaon 
V.  Randall,  9  Hare,  897;  Agamz  y. 
Squwe,  18  Beay.  431 ;  RM  y.  Reid, 
25  Beay.  469  ;  /n  re  HuuK'b  Cha/rUy, 
L.  B.  10  Eq.  6. 

(I)  Arnold  y.  ffardwickf  7  Sim. 
843. 


(m)  Birley  y.  Birley,  25  Beav. 
299  ;  Re  Maraden*8  Tnui,  4  Drew. 
594. 

(n)  2  Sugd.  Pow.  194 ;  WeOeal^ 
y.  Earl  of  MomingUm^  2  E.  &  J. 
143  ;  Beere  y.  ffojfinisUr,  23  Beay. 
101. 

(o)  2  Sugd.  Pow.  102, 158—©  ;  1 
Stozy'sEq.  Jut.  §  169  ;  1  Lead.  Caa. 
in  Eq.  8rd  ed.  210 ;  2  Id.  121—2. 
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a  sum  of  money  unto  and  among  his  children  or  any  other  ^'  111.T.12, 

class  of  persons,  in  such  shares  and  proportions  as  he 

should  think  proper,  there,  prior  to  the  16th  of  July,  1830, 
each  of  the  class  must  in  Equity  have  had  such  a  fair  and 
reasonable  share  as  was  not  illusory :  otherwise  an  ap- 
pointment to  them  prior  to  that  date  was  void  in  Equity  (p). 
But  by  the  stat.  1  Will.  4,  c.  46,  s.  1,  illusory  appointments 
made  after  the  16th  of  July,  1830,  are  valid  in  Equity  as 
well  as  at  Law  (q).  The  Act  is  in  these  words  :  "  Whereas, 
by  deeds,  wills,  and  other  instruments,  powers  are  frequently, 
given  to  appoint  real  and  personal  property  amongst  several 
objects,  in  such  manner  that  none  of  the  objects  can  be 
excluded  by  the  donee  of  the  power  from  a  share  of  such 
property :  and  whereas  appointments  in  exercise  of  such 
powers  whereby  an  unsubstantial,  illusory,  or  nominal 
share  of  the  property  affected  thereby  is  appointed  to  or 
left  unappointed  to  devolve  upon  any  one  or  more  of  the 
objects  thereof,  are  invalid  in  Equity,  although  the  like 
appointments  are  good  and  binding  in  Law :  and  whereas 
considerable  inconvenience  hath  arisen  from  the  rule  of 
Equity  relative'  to  such  appointments,  and  it  is  expedient 
that  such  appointments  should  be  as  valid  in  Equity  as  at 
Law ;  be  it  therefore  enacted,  that  no  appointment  which, 
from  and  after  the  passing  of  this  Act  shall  be  made  in 
exercise  of  any  power  or 'authority  to  appoint  any  pro- 
perty, real  or  personal,  amongst  several  objects,  shall  be 
invalid,  or  impeached  in  Equity,  on  the  ground  that  an  un- 
substantial, illusory,  or  nominal  share  only  shall  be  thereby 
appointed  to  or  left  unappointed  to  devolve  upon  any  one 
or  more  of  the  objects  of  such  power ;  but  that  every  such 
appointment  shall  be  valid  and  effectual  in  Equity  as  well 
as  at  Law,  nothwithstanding  that  any  one  or  more  of  the 
objects  shaU  not  thereunder,  or  in  default  of  such  appoint- 

(p)  4  Cruise  T.  82,  c.  16,  §  58.  17  Eq.  405. 

{q)  See  Oaimford  v.  Dunn^  L.  R. 
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Pr.  I1I.T.12,  ment.  take  more  than  an  unsubstantial,  illusory,  or  nominal 

Ch.  3,  a.  6.  '  '  •'  ' 

share  of  the  property  subjected  to  such  power*'  (s.  1). 

**  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  Act  contained  shall  prejudice  or  affect  any  provision 
in  any  deed,  will,  or  other  instrument  creating  any  such 
power  as  aforesaid,  which  shall  declare  the  amount  of  the 
share  or  shares  from  which  no  object  of  the  power  shall 
be  excluded''  (s.  2).  '* Provided  also,  and  be  it  further 
enacted  and  declared,  that  nothing  in  this  Act  contained 
.  shall  be  construed,  deemed,  or  taken,  at  Law  or  in  Equity 
to  give  any  other  validity,  force,  or  effect,  to  any  appoint- 
ment, than  such  appointment  would  have  had  if  a  sub- 
stantial share  of  the  property  affected  by  the  power  had 
been  thereby  appointed  to  or  left  unappointed  to  devolve 
upon  any  object  of  such  power  "  (a  3).     2139. 

By  the  stat.  37  &  38  Vict  c.  37,  passed  July  30, 1874, 
where  a  certain  amount  or  share  (if  any)  is  not  required  to 
be  appointed  to  an  object  of  the  power,  it  is  not  even 
necessary  to  appoint  any  amount  or  share  at  all  to  such 
object.    The  Act  is  in  these  words:  ''  Whereas  by  deeds, 
.  wiOs,  and  other  instruments,  powers  are  firequently  given 
to  appoint  real  and  personal  property  amongst  several 
objects  in  such  manner  that  no  one  of  the  objects  of  the 
power  can  be  excluded,  or  some  one  or  more  of  the  objects 
of  the  power  cannot  be  excluded  by  the  donee  of  the  power 
from  a  share  of  such  property,  but  witliout  requiring  a 
substantial  share  of  such  property  to  be  given  to  each  object 
of  the  power,  or  to  each  object  of  the  power  who  cannot 
be  excluded :  And  whereas  instruments  intended  to  operate 
as  executions  of  such  powers  are  frequently  invalid  in 
consequence  of  the   donee  of  the  power  appointing  in 
favour  of  some  one  or  more  of  the  objects  of  the  power  to 
the  exclusion  of  the  other  or  others,  or  some  other   or 
others  of  such  objects,  and  it  is  expedient  to  amend  the  law 
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80  as  to  prevent  such  intended  appointments  failing  :  Be  ^^"s'l;  e*' 

it  therefore  enacted  as  follows :  

*'  1.  That  no  appointment,  which  from  and  after  the  Appoint- 
ments to  be 

passing  of  this  Act  shall  be  made  in  exercise  of  any  power  J^J|g^^. 


one  or 


to  appoint  any  property,  real  or  personal,  amongst  several  ^^  objects 
objects,  shall  be  invalid  at  Law  or  in  Equity  on  the  ground  ®*^"^®^- 
that  any  object  of  such  power  has  been  altogether  excluded, 
but  every  such  appointment  shall  be  valid  and  effectual 
notwithstanding  that  any  one  or  more  of  the  objects  shall 
not  thereby  or  in  default  of  appointment  take  a  share  or 
shares  of  the  pro  perty  subject  to  such  power.    2140. 

"  2.  Provided  always,  and  be  it  enacted,  that  nothing  in  Provi«>. 
this  Act  contained  shall  prejudice  or  affect  any  provision  in 
any  deed,  will,  or  other  instrument  creating  any  power, 
which  shall  declare  the  amount  or  the  share  or  shares  from 
which  no  object  of  the  power  shall  be  excluded,  or  some 
one  or  more  object  or  objects  of  the  power  shall  not  be 
excluded."    2141. 


V.  The  Question  whether  an  Instrwment  is  intended  to 

operate  as  an  Appointment, 

A  power  may  be  executed  without  being  in  any  manner  pt.  iilt.is. 

_  Cb.  3,  8. 6. 

referred  to,  provided,  in  cases  not  within  the  Wills  Act,  the 

intention  to  execute  it  or  to  pass  the  property  sufficiently 
appears  (r).  Where,  however,  a  man  has  both  a  power  and 
an  interest,  relating  to  the  same  property,  or  to  different 
properties  or  portions  of  property,  and  he  devises,  be- 
queaths, or  conveys  generally,  without  in  any  manner 
indicating  an  intention  to  exercise  his  power,  the  act  done 
will  only  operate,  if  it  can,  by  virtue  of  his  ownership  or 

(r)  1  Sugd.  Pow.  356  ;  4  CruiBe  Vyvyan  y.  Vyvyan,  80   Beav.  66 ; 

T.  82,  c  16,  §  27,  81 ;  Ca  Litt.  271  In  re  Teape'a  TrtuU,  L.  R.  16  Bq. 

b,  n  (1),  vii.  2.      And  aee  In   re  442 ;  and  infra,  par.  2144. 
DaviSi    TruBtSy    1    Johna.     495; 
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^i^J.w,  interest,  and  not  in  exercise  of  his  power  (s).     But  where 

a  person  has  hoth  a  power  and  an  interest  (as  where  he 

has  a  general  power  of  appointment,  with  a  limitation  to 
himself  in  fee),  and  he  makes  a  disposition  which  is  not 
adapted  to  pass  his  interest  and  would  be  absolutely  void 
if  it  did  not  enure  as  an  execution  of  the  power,  it  will 
take  effect  as  an  appointment^  if  it  is  of  the  nature  and 
executed  in  the  manner  prescribed  by  the  power,  however 
general  it  may  be  (t).  And  where  a  man  has  both  a  power 
and  an  interest,  and  he  creates  an  estate  which  would  not 
or  might  not  endure  for  the  period  assigned  to  it  by  the 
terms  of  its  creation,  if  it  were  fed  out  of  his  interest,  it 
shall  take  effect  by  force  of  the  power  (tt).     2142. 

Even  prior  to  the  Wills  Act,  where  a  man  had  a  power 
of  appointment  over  certain  property,  but  no  estate  in  it, 
if  he  executed  an  instrument  purporting  to  convey,  devise, 
or  bequeath  that  specific  property,  and  the  forms  requisite 
to  an  execution  of  the  power  were  observed,  the  convey- 
ance, devise,  or  bequest  enured  as  an  appointment,  because 
otherwise  it  would  have  been  necessarily  void,  ab  initio  (v). 
And  where  an  act  can  operate  only  as  an  exercise  of  a 
power  of  revocation,  and  all  the  circumstances  requisite 
to  an  execution  of  the  power  are  observed,  the  act  shall 
be  deemed  an  execution  of  the  power,  although  no  re- 
ference whatever  is  made  to  it,  or  to  an  intent  to  revoke  {x). 
2143. 

In  cases  under  the  old  law,  where  there  is  no  general 
reference  to  powers,  and  no  reference  to  the  particular 
power,  the  property  comprised  in  it  must  be  mentioned, 
or  in  some  other  way  there  must  be  an  intention  apparent 

(«)  1  Sugd.  Pow.  412  ;  4  CnuBe  (u)  1  Sagd.  Pcvw.  418. 

T.  32,  c  16,  §  70  ;  Burton,  §  610  ;  (r)  1  Sugd.  Pow.  857,  877,  S80  ; 

Nod  y.  Nod,  4  Drew.  624  ;  Wildbon  1  Jann.  WiUs,  2nd  ed.  582 — 4  ;  see 

V.  Gregory,  L.  B.  12  £q.  482.  Skeffard  v.  Adand^  28  Beav.  1014  ; 

(0  1  Sugd.  Pow.  417  ;  Ca  lifet  Carver  v.  Richards,  27  Beay.  488. 

271  b,  n.  (1),  yfi.  2.  (x)  1  Sugd.  Pow.  357—8. 
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on  the  face  of  the  will  to  operate  upon  it  (y).    But  in  the  ^i/^JV^' 
case  of  wills  made  on  or  after  the  Ist  of  January,  1838,  a  " 

general  gift  includes  real  and  personal  property  over  which 
the  testator  has  a  general  power  of  testamentary  appoint- 
ment, unless  a  contrary  intention  appears  by  the  will  (z). 
For,  by  the  stat.  1  Vict.  c.  26,  s.  27,  it  is  enacted  "  that  a 
general  devise  of  the  real  estate  of  the  testator,  or  of  the 
real  estate  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  wiU,  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any  real 
estate,  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper,  and  shaU 
operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will ;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general 
manner  (a),  shaU  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  wilL"     2144. 

Notwithstanding  the  8th  section  (b)  the  27th  sec- 
tion applies  to  testamentary  appointments  by  married 
women  (c).    2145. 

(y)  1    Sngd   Pow.    367  —  0  ;    4  (a)  See  ffawthom  v.  Shedden,  8 

OrnlBe  T.  32,  c.  16,  §  34 ;  Bvant  v.  Sm.  &  G.  298 ;   WUday  v.  Ba/meU, 

Bvans,  23  Beav.  1  ;  Y.-C.   Wood^s  L.  R.  6  Eq.  193 ;    In  re  Wilkin- 

remarks  in  Hutchings  v.  O^wme,  4  son's  Settlement  Trusts,  L.  R.  8  Eq 

E:  &  J.  255;  8  D.  ft  J.  142;  BMy.  487. 

BM,  25  Beav.  469  ;  RooheY.  Booke,  {h)  See  infns  Part  IV.  T.  1,  Ch. 

2  Dr.  ft  Sm.  88.    See  AtL-Oen.  v.  3,  s.  1. 

WUHnson,  L.  R.  2  Eq.  816.  {c)  Bernard  v.  MinskuH,  1  Jolma. 

(2)  Moss  y.  Barter,  2  Sm.  ft  Gif.  276  ;  Thomas  v.  Jones,  1  D.  J.  ft  S. 

458  ;  Scrken  y.  Sandom,  2  JohiiB.  ft  6S;  In  re  Wilkinson,  L.  R.  4  Oh. 

H.  743 ;  Bush  y.  Cowan,  82  Beay.  Ap.  587 ;  Noble  y.  Phelps,  L.  R.  2 

228.  Prob.  ft  M.  276. 
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^f^     Where  m  gift  is  prima  iiEune  specific,  evidence  may  be 

leoeiTed  as  to  the  state  of  the  property  at  the  date  of  the 

win,  or  at  the  time  of  the  testator's  death,  for  the  purpose 
of  identifyiiig  the  sabject  matter  of  the  gift,  so  as  to 
ascertain  whetha  the  testator  meant  to  refer  to  his  own 
property  or  to  property  over  which  he  had  only  a  power 
of  appointment  (d).  But  the  Court  will  not  infer  an 
intention  to  execute  a  power  from  the  mere  fact  of  the 
instrument  being  executed  in  the  manner  required  by  the 
power,  nor  from  any  other  sli^t  circumstances  of  con- 
foimity,  nor  from  the  fact  that  otherwise  there  would  not 
be  sufficient  to  answer  the  purposes  of  the  will  (e).     2146. 


VL  AppaintmerUs  generally. 


Who  may 
exerdaea 
powor. 

Time  for 
oxecntlon. 


Duty  of  A 
truatee 
oxerdaing  a 
powor. 


Whoahould 
bottle 
iniinodiate 
appointee. 

Where  the 
legal  estate 
veatalnhim. 


Every  person  who  is  capable  of  disposing  of  property  of 
which  he  is  the  owner,  may  exercise  a  power  (/).     2147. 

In  the  absence  of  any  indication  of  a  contrary  intent,  a 
donee  of  a  power  may  execute  it  at  any  time  during  his 
life  07).    2148. 

It  is  the  duty  of  a  trustee  who  executes  a  power,  to 
show  that  he  has  complied  v^th  the  exigences  required 
by  it  (A).    2149. 

As  a  power  limited  by  way  of  use  is  a  mere  right  to 
appoint  a  use,  the  immediate  appointee  takes  the  first  use, 
which  the  statute  executes,  and  any  use  engrafted  on  that 
appointment  is  a  second  use,  which  the  statute  does  not 
execute,  and  which  is  consequently  a  mere  trust  It  is 
therefore  necessaiy  to  appoint  immediately  to  the  person 


{d)  Jnna  v.  Sayer^  3  Mac.  ft  G. 
606. 

(e)  1  Sugd.  Pow.  870—1,  887 ; 
Davkt  y.  Thorm,  8  De  G.  ft  Sm. 
847. 


(/)  1  Sugd.  Pow.  181. 
(g)  1  Sugd.  Pow.  880—1. 
(A)  Sir /.  RomiUy,  M.  R,  In 
m  V.  Wrighi,  14  Be«v,  30S« 
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intended  to  take,  and  not  to  some  other  person  to  his  use,  pt.  in.T.12, 

_  ^^Ha    Vft    0«    O* 

unless  it  is  desired  that   he  should  not  have  the  legal 

estate  (i).  But  in  the  case  of  a  mere  common -law  autho- 
rity, as  in  the  case  of  a  power  given  by  will  without  the 
intervention  of  uses,  an  appointment,  by  virtue  of  such  a 
power,  to  a  person  to  certain  uses,  would  not  of  itself  vest 
the  legal  estate  in  him,  but  the  legal  estate  would  vest 
either  in  the  immediate  appointee  or  in  the  person  to  whose 
use  the  appointment  was  made,  as  would  best  effectuate 
the  intention  of  the  parties  (j).     2150. 

Where  a  deed  of  appointment  is  required  by  a  Court  of  wher©  an 
Equity,  or,  as  it  would  seem,  by  the  instrument  creating  the  !?SpoSt^^^ 
power,  to  be  executed  within  a  limited  time,  an  irrevocable  bo  mad©. 
appointment  must  be  made  within  that  time  :  an  appoint- 
ment with  power  of  revocation  is  not  a  proper  compliance 
with  the  requisition  (k).    2151. 

An  appointment  in  pursuance  of  a  power  under  the  How  an  ap- 
Statute  of  Uses  operates  under  that  Statute,  not  as  a  con-  operates. 
veyance  of  the  land,  but  as  a  substitution  of  a  new  use  in 
the  place  of  a  former  one  (Q.    Although  estates  arising  Estates 
from  the  execution  of  powers  owe  their  commencement  to  take  eirect 

-*-  as  if  inserted 

the  deed  of  appointment,  yet  the  appointee  under  the*^^^^^^- 
power  does  not  derive  his  title  from  the  appointor,  or  out  ^^"^  *^° 
of  the  estate  whereof  the  appointor  is  seised,  but  comes  in 
directly  under  the  conveyance  by  which  the  power  was 
created ;  cmd  the  uses  created  by  the  appointment  precede 
the  uses  limited  by  the  original  conveyance,  just  as  if  the 
estate  created  by  the  appointment  had  been  actually  limited 
in  such  original  conveyance  (m).  But  the  rule  does  not 
apply  so  as  to  make  the  interest  appointed  vest  by  relation 

(i)  1   SngA    Pow.    229,   288—9,  (?)  4  Cruise  T.  82,  c.  16,  §  78  ; 

242  ;  Ca  Litt.  271  b,  n.  (1),  vii  1.  Co.  litt.  271  b,  n.  (1),  vii  1. 

(y )  See   1  Sugd.  Pow.    288—9,  (m)  4  Cruise  T.  82  c.  16,  §  76 ;  2 

242.  Sugd.  Pow.  22  ;  Co.  Litt.  271  b,  n. 

(*)  Piper  V.  Piper,  8  My.  ft  K.  (1),  vii  2  ;  Watk.  Conv.  8rd  ed.  by 

169.  Prest.  161. 

VOL.  n.  L 
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^'x'!?'  ^^  ^®  ^"^1^  ^^  ^^  limitatioii  of  the  power  (n).    Nor  does 
the  rule  apply  so  as  to  render  an  inteiest  void,  like  a  re- 
mainder, hecanse  the  paiticalar  estate  determined  before 
the  power  arose  (o).    2152. 
"An the         Where  portions  of  a  fond  are  appointed,  and  then  "  all 
"rwnain-    the  rcst"  or  "remainder,"  it  shoxdd  be  expressed  whether 

dcr  **  of  ft 

'"^"^         this  is  to  include  shares  of  appointees  which  may  lapse,  or 
only  the  balance  of  the  fond  ( p).     2153. 


skgtion  vn. 

Of  Leases  under  Powers. 

pr.  III.T.12,     As  all  leases  (except  nnder  the  Leases  and  Sales  of 

Settled  Estates  Act)  created  by  tenants  for  life  out  of  their 

givixicr        own  interest  determine  by  their  death,  powers  are  usually 

powerv  of       ^  -r  x 

leading  to     inserted  in  modern  settlements  enabling  the  tenants  for 

tenants  for  ^ 

^'®'  life  to  grant  leases,  to  be  valid  against  the  persons  in 

remainder  and  reversion.     2154. 
Bortriction*     But,  Icst  the  tcuauts  for  life  should  exert  these  powers 

oonstrued  '' 

J^^y       to  the  prejudice  of  the  persons  in  remainder  or  reversion, 
tenant  for    j-j^^y.  ^^^  ^  general  restrained  by  the  words  of  the  power 

from  making  leases,  except  on  certain  conditions,  by  which 
they  are  obliged  to  secure  the  same  advantages  to  those 
who  may  succeed  to  the  estate  as  to  themselves.  It  has 
therefore  been  long  settled,  that  the  restrictive  parts  of 
these  powers  shall  be  construed  strictly  against  the  tenant 
for  life,  and  in  favour  of  the  remainderman  and  reversioner ; 
because  the  conditions  on  which  powers  of  this  kind  are 
given  are  inserted  with  a  view  to  their  interest  (5).  The 
instruments  by  which  leasing  powers  are  executed  are  con- 

(n)  2  Sugd.  Pow.  28  ;   Co.  litt  (p)  See  In  re  ffarriears  Trutt^    I 

271  b,  XL  (1),  vii  2.  Johns.  199. 

(0)  2  Siigd.  Pow.  26.  (v)  4  Cruiae  T.  32,  a  16,  §  1,  2. 
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strued  more  strictly  than  other  deeds  of  appointment.    For,  pt.  iit.t.i2, 

it  being  expressly  required  that  tenants  for  life  shotdd -^ 

execute  their  powers  of  leasing  in  a  particular  manner,  that 
becomes,  a  condition  precedent;  and  if  all  the  circumstances 
required  by  the  power  are  not  strictly  followed,  the  power 
is  held  to  be  totally  unexecuted.  So  that,  if  a  usual  cove- 
nant is  omitted,  or  if  an  unusual  or  improper  covenant  is 
inserted  in  a  lease  under  a  power,  the  lease  is  thereby  void 
in  its  creation,  and  not  the  covenant  only ;  and,  prior  to 
the  Stat.  12  &  18  Vict  c.  26,' s.  3,  and  13  Vict  c.  17,  s. 
2  (r),  no  acceptance  of  rent  or  other  act  by  the  person  in 
remainder  or  reversion  would  operate  as  a  confirmation  of 
it  (8).     2155. 

A  power  in  a  bargain  and  sale,  to  lease  to  any  man  in-  J?!®!*  ^ 
definitely  (although  for  a  valuable  consideration),  and  not  JJS^"  "^^ 
to  a  person  from  whom  a  valuable  consideration  moved  at  S^SdM^^. 
the  time  of  the  execution  of  the  deed,  is  void.    And  so,  a 
power  in  a  covenant  to  stand  seised,  to  lease  to  any  one 
indefinitely,  and  not  to  a  person  named  in  the  deed  and 
also  within  the   consideration   of  blood   or  marriage,  is 
void  {t).    2156. 

A  power  of  leasing  may  be  exercised  toties  quoties  (u).  J^^^J^^ 

Qf  e:7  toties 

^^^*'  quoties. 

I.  Usual  Restrictions. 


The  restrictions  which  are  usually  annexed  to  leasing 
powers  relate  to,  1.  The  instrument  by  which  the  power  is 
to  be  executed.  2.  The  lands  to  be  let  3.  The  time  when 
the  lease  is  to  commence.  4.  Its  duration.  5.  The  reser- 
vation. 6.  The  clauses  and  covenants  required  to  be  in- 
serted in  such  leases  (x).    2158. 

(r)  See  infra,  par.  127e— 1282.  &  Byth.  by  Sweet,  676. 

(*)  4  CruifleT.  82,  c.  16,§  8,  61,  65.  (t«)  2  SugA  Pow.  812. 

(0  1  Sugd.  Pow.  168—9   3  Jam.  («)  4  Cruise  T.  82,  c.  16,  §  4. 
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1.  InstruTnent  by  which  the  Power  is  to  he  executed, 

Pr.  in.T.i2,     A  leasing  power  is  generally  required  to  be  executed  by 
7— T  deed,  sealed  and  delivered  in  the  presence  of  and  attested 

Instrument  '  -^ 

uBi^yro-    jjy  |.^Q  Qp  more   witnesses.     It  is  also  usually  required 

that  the   tenant  should   execute   a   counterpart  of  such 

indenture  (y).    2159. 

i^uAng^       A  power  to   make  leases   for  life  or  years  cannot  be 

attorney,     excrciscd  by  letter  of  attorney ;  for  delegatus  non  potest 

delegare  («).     2160. 


Lands 
"  usually 
demised." 


Leasing 
distinct 
premises 
together. 


2.  Lands  to  be  Let, 

In  many  cases,  powers  of  leasing  are  restrained  to  lands 
which  have  been  usually  demised  to  farmers,  in  order  to 
prevent  the  tenant  for  life  from  leasing  the  mansion  house, 
gardens,  pleasure  grounds,  park,  or  other  parts  of  the  land 
usually  occupied  by  the  proprietors  of  the  estate,  and 
deemed  necessary  to  the  dignity  of  the  family  (a).  Where 
a  power  extends  to  lands  that  have  been  usually  let,  lands 
which  have  been  twice  or  thrice  let  are  within  the  power ; 
and  so  are  lands  which  have  been  in  lease  for  a  very  long 
term,  say  ninety-nine  years,  though  it  has  recently  ex- 
pired (&).  With  this  exception,  lands  which  have  been 
only  once  let  do  not  fall  within  the  description  of  lands 
usually  let :  for  usus  fit  ex  iteratis  actibus.  And  lands  not 
demised  for  the  space  of  twenty-one  years  previous  to  the 
making  of  a  lease  under  a  power,  are  not  considered  as 
lands  usually  let  (0).    2161. 

Where  there  is  a  power  of  leasing  any  part  of  premises 
usually  so  leased,  reserving  the  ancient  and  accustomed 


{y)  4  CroiBe  T.  82,  c.  15,  §  5. 
(z)  1  Jarm.   &  Byth.  by  Sweet, 
429  ;  1  Sugd  Pow.  218. 
(a)  4  Cruise  T.  82,  c.  15,  §  7. 


(b)  See2Siigd.  Pow.  817—319; 
4  Cruise  T.  82,  c.  15,  §  8,  9. 

(c)  4  Cruise  T.  82,  a  15,  §  8,  9. 
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rents,  two  tenements  which  had   previously  been  leased  ^^^^g^J-^^* 

separately  may  be  leased  together  under  a  single  demise,  

if  the  rents  reserved  are  in  proper  proportion  (d).    2162. 

Lands  comprised  in  a  power  may  be,  and  frequently  are, 
demised  in  the  same  lease  with  lands  not  comprised  in  the 
power.  But  in  such  a  case  there  should  be  several  demises 
with  distinct  reservations  (e).  Joining,  at  an  entire  rent, 
even  though  it  be  a  proportionately  larger  rent,  pre- 
mises within  a  power  of  leasing  at  the  accustomed  rent, 
with  other  premises  not  within  the  power,  is  fated  to  the 
lease  (/).     2163. 

3.  Commencement  of  the  Lease. 

Where  a  power  is  to  grant  leases  in  possession,  a  lease 
in  future  is  void  at  Law  and  in  Equity,  even  though  it 
commences  only  a  day  after  the  date  of  the  deed  creating 
it(^).    2164. 

In  one  sense,  as  opposed  to  a  lease  in  possession,  that  is  J^*Ji^ 
said  to  be  a  lease  in  reversion  which  commences  at  a  future 
day.  But  in  powers,  the  usual  construction  of  the  term 
lease  in  reversion  as  opposed  to  a  lease  in  possession,  is  a 
lease  to  commence  after  the  end  of  the  present  interest  in 
being  (h).  Even  though  a  power  to  lease  be  general,  with- 
out expressing  that  the  leases  shall  be  in  possession,  leases 
in  possession  only  are  authorised  (i).  Under  a  power  to 
make  leases  in  reversion  as  well  as  in  possession,  the  donee 
cannot  make  a  lease  in  possession  and  another  lease  in 
reversion  of  the  same  land  (j).  And  in  the  case  of  a  lease 
of  the  reversion,  there  should  not  be  an  interval  between 
the  former  lease  and  the  lease  of  the  reversion  (k),     2165. 

{d)  Doe  d.  Earl  of  Egrtm&nt  v.  {h)  2  Sugd  Pow.  343--4;  4  Cruise 

Williama,  11  Ad.  k  E.  (N.  S.)  688.        T.  82,  c.  15,  §  21,  40. 

[e)  2  Sugd.  Pow.  417.  (i)  2  Sugd.  Pow.  345 ;  4  Cruise 

(f)  Doe  ±  EaH  of  Egrenuynt  v.      T.  32,  c  15,  §  24. 
SieplwM,  6  Ad.  &  £.  (N.  S.)  208.  0')  2  Sugd.  Pow.  358. 

ig)  2  Sugd.  Pow.  361,  868.  (k)  2  Sugd.  Pow.  859. 
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4  Dv/ratian  of  the  Lease. 
pr.  III.T.12,     The  usual  practice  is  to  restrain  tenants  for  life  from 

Cb.  8,  s.  7.  * 

making  leases  for  a  longer  term  than  twenty-one  years, 

LcMes  for 

torma  of      excopt  iu  thoso  couuties  where  lands  are  usually  let  for 

yean.  *  •' 

lives  {I),  Under  a  power  to  lease  for  a  term  not  exceeding 
twenty-one  years,  a  lease  may  be  made  for  that  period, 
determinable,  at  the  option  of  the  lessee,  at  the  end  of  the 
first  seven  or  fourteen  years  (m).  2166. 
L«aM8  for  The  usual  power  of  leasing  for  lives  authorises  a  lease 
for  lives  in  esse,  and  for  concurrent  lives  only  (n),  A 
power  to  make  leases  for  two  or  more  lives  authorises  a 
lease  for  a  less  number  of  lives,  or  for  the  same  number 
of  lives  and  the  life  of  the  survivor  (o).    2167. 


livos. 


5.  The  Beeervation. 

Moaning  of  The  word  "  rent,"  in  powers  of  leasing,  may  mean  any 
return  or  equivalent  adapted  to  the  nature  of  the  subject 
demised.  So  that,  upon  a  lease  of  mines,  a  due  proportion 
of  the  produce  may  be  reserved  as  a  rent  (jp).    2168. 

iiowancicnt     Where  the  usual  or   ancient   rent  is  to   be  reserved, 

rent  w  ro-  ' 

iiorvod.  generally  the  usual  way  of  reserving  it  must  be  followed. 
But  where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly  or  haK-yearly. 
The  word  yearly  in  such  powers  denotes,  not  that  the 
payment  is  to  be  made  only  once  a  year,  but  that  it  is  to 
be  made  in  each  successive  year  (j).    2169. 

Uncertainty      If  "the  bost  imorovcd  rents"  or  "the  ancient  accus- 

lu  the  reaor-  '- 


vation. 


(0  4  CndBe  T.  82,  c.  15,  §  48.  (o)  2  Sugd.  Pow.  389,  841. 

(i»)  Edwardi  v.  MUbank,  4  Drew.  (p)  2  Sugd.  Pow.  402. 

606.  iq)  2  Sugd.  Pow.  408—406. 
(n)  2  Sugd.  Pow.  820,  840. 
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tomed  rents"  are  reserved,  the  lease  is  void  on  account  of  pt.  iii.t.w, 

V/tIa    O)    8«    7« 

the  uncertainty  as  to  the  amount  of  the  rent  (r).     2170.      

6.  C(mdUio7i8  and  Covevicmta. 

By  the  stat.  32  Hen.  8,  c.  34,  grantees  and  assignees  of  ^^ 
reversions,  their  heirs,  successors,  executors,  administrators  ^^^^^ 
and  assigns  may  have  the  same  benefit  of  conditions  and  ^ue^Jt 
covenants  against  the  lessees,  their  executors,  adminis-  ^d^y^ 
trators  and  assigns,  as  the  lessors  or  grantors  themselves 
or  their  heirs  or  successors  might  have  had.     And  the  coyommta 

^  onterod  Into 

covenants  entered  into  by  a  lessee  with  a  tenant  for  life,  Jl^^tfor 
the  donee  of  the  power,  his  heirs  and  assigns,  will  enure  ^  JSSSn^ 
to  the  remainderman,  who  is  considered  to  be  an  assignee  *™*°* 
within  the  meaning  of  that  statute,  as  being  an  assignee 
of  the  estcUe  out  of  which  the  lease  was  created  (s),    2171. 

This  statute  only  applies  to  contracts  under  seal  (t),  2172. 

Where  a  power  of  leasing  provides  that  the  lease  shall  "  usuai 

•  COVCIUlIltfl." 

contain  all  "  usual  and  reasonable  covenants,"  the  general 
rule  is  to  determine  the  question  "  what  are  usual  cove- 
nants "  by  reference  to  the  lease  in  existence  at  the  date  of 
the  power  (u).     2173. 

Where  a  power  of  leasing  requires  that  the  usual  cove- 
nants shall  be  inserted  in  the  lease,  with  a  condition  of 
re-entry  '  for  non-performance  of  the  covenants  therein  to 
be  contained,'  and  the  lease  contains  a  general  covenant 
to  repair  and  keep  in  repair,  but,  by  the  clause  of  re-entry, 
the  right  to  re-enter  is  not,  in  general  terms,  in  case  the 
lessee  shall  not  repair,  but  in  case  the  lessee  shall  not 
repair  "  within  six  calendar  months  next  after  notice ; " 
in  such  case  the  lease  is  not  in  compliance  with  the 
power  (v).    2174. 

(r)  2  Sugd.  Pow.  414,  415.  (14)   Doe  d.  EaH  of  Egrtmota  v. 

(«)  2  Sugd.  Pow.  451—2.  Stej^ent,  6  Ad.  ft  E.  (N.  S.)  208. 

{t)  Smith  Y.  Bggington,  L.  K.  9  {v)    Doe  d.  Earl  of  Egremowt  y. 

C.  P.  146.  Burrovgk,  6  Ad.  &  B.  (N.  a)  229. 
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Pr.III.T.12, 

Eauitablo 
relief. 


Statutory 
rolief. 

Leases  in- 
valid owing 
to  deviation 
from  terms 
of  the  power 
to  bo  deemed 
contracts  in 
Equity  for 
such  leases, 
as  might 
have  been 
granted 
imdcr  the 
power. 


Proviso 
where  the 


11.  Belief  against  the  defective  Execution  of  Powers 

ofLeaamg, 

In  some  cases,  where  the  forms  prescribed  by  the 
power  have  not  been  observed.  Equity  will  relieve  in 
favour  of  a  lessee,  if  he  is  in  the  nature  of  a  purchaser  (x). 
2175. 

By  the  stat.  12  &  13  Vict.  c.  26  (y),  s.  2,  "  where,  in  the 
intended  exercise  of  any  such  power  of  leasing  as  aforesaid, 
whether  derived  under  an  Act  of  Parliament  or  under  any 
instrument  lawfully  creating  such  power,  a  lease  has  been 
or  shall  hereafter  be  granted,  which  is,  by  reason  of  the 
non-observance  or  omission  of  some  condition  or  restric- 
tion, or  by  reason  of  any  other  deviation  from  the  terms  of 
such  power,  invalid  as  against  the  person  entitled,  after  the 
determination  of  the  interest  of  the  person  granting  such 
lease,  to  the  reversion,  or  against  other  the  person  who, 
subject  to  any  lease  lawfully  granted  under  such  power, 
would  have  been  entitled  to  the  hereditaments  comprised 
in  such  lease,  such  lease,  in  case  the  same  have  been 
made  bon&  fide,  and  the  lessee  named  therein,  his  heirs, 
executors,  administrators,  or  assigns,  (as  the  case  may 
require,)  have  entered  thereunder,  shall  be  considered  in 
Equity  as  a  contract  for  a  grant,  at  the  request  of  a  lessee, 
his  heirs,  executors,  administrators,  or  assigns,  (as  the  case 
may  require,)  of  a  valid  lease  under  such  power,  to  the  like 
purport  and  effect  as  such  invalid  lease  as  aforesaid,  save 
so  far  as  any  variation  may  be  necessary  in  order  to  comply 
with  the  terms  of  such  power;  and  all  persons  who 
would  have  been  bound  by  a  lease  lawfully  granted  under 
such  power  shall  be  bound  in  Equity  by  such  contract : 
Provided  always,  that 'no  lessee  under  any  such  invalid 


{x)  2  Sngd.  Pow.  138. 
(y)  By  8.  1,    ''person"  shaU  in- 
clude oorporationB  aggregate   and 


sole,  nnless  there  be  something  in 
the  oontext  contrary  to  such  eon- 
stniction. 
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lease  as  aforesaid,  his  heirs,  executors,  administrators,  or  ^j^^^J; 7I' 
assigns,  shall  be  entitled  by  virtue  of  any  such  eq.uitable   -  ^^^^ 
contract  as  aforesaid  to  obtain  any  variation  of  such  lease,  [^^JJ^to 
where  the  persons  who  would  have  been  bound  by  such  *^^^*'™^- 
contract  are  willing  to  confirm  such  lease  without  variation." 
2176. 
By  s.  3,  "  the  acceptance  of  rent  under  any  such  invalid  Acceptance 

J  ^  r  J  of  rent  to  be 

lease  as  aforesaid  shall,  as  against  the  person  so  accept-  ^^^^ 
ing  the  same,  be  deemed  a  confirmation  of  such  lease."  **°^ 
2177. 

By  a  4,  "  where  a  lease  granted  in  the  intended  exercise  Leoaea 

•^  ®.  invalid  at 

of  any  such  power  of  leasing  as  aforesaid  is  invalid  by  ft^^^* 
reason  that  at  the  time  of  the  granting  thereof  the  person  ^SSIfthe 
granting  the  same  could  not  lawfully  grant  such  lease,  but  SSS^iLX" 
the  estate  of  such  person  in  the  hereditaments  comprised  SSSiuie^ 

,  _  time  when 

in  such  lease  shall  have  continued  after  the  time  when  i^o  might 
such  or  the  like  lease  might  have  been  granted  by  him  in  pa^t  8u6h  u 
the  lawful  exercise  of  such  power,  then  and  in  every  such 
case  such  lease  shall  take  effect  and  be  as  valid  as  if  the 
same  had  been  granted  at  such  last-mentioned  time,  and 
all  the  provisions  herein  contained  shall  apply  to  every 
such  lease."    2178. 

By  s.  5,  "  when  a  valid  power  of  leasing  is  vested  in  or  what  ahau 

bo  deemed 

may  be  exercised  by  a  person  granting  a  lease,  and  such  JJJ^JJ^f^ 
lease  (by  reason  of  the  determination  of  the  estate  or  inte-  p°^°^- 
rest  of  such  person  or  otherwise)  cannot  have  effect  and 
continuance  according  to  the  terms  thereof,  independently 
of  such  power,  such  lease  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  granted  in  the  intended  exercise  of 
such  power,  although  such  power  be  not  referred  to  in  such 
lease."     2179. 

By  s.  6,  "  nothing  in  this  Act  contained  shall  extend  or  Saving  of 

1  ii  ••!•  ii  •!«.         ^•^^'^  rights  of 

be  construed  to  prejudice  or  take  away  any  nght  of  action  the  lesseoe 
or  other  right  or  remedy  to  which,  but  for  the  passing  of  gffj^^^'^j^^ 
this  Act,  the  lessee  named  in  any  such  lease  as  aforesaid,  ^nt,Sd^" 
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etitry  f<jr 
}jrvM:h  of 

kK. 


Act  not  to 
oztcDd  to 
ccrtaiu 
leaws. 


pr.  III.T.12,  bis  heiTB,  executors^  administratois,  or  assigns,  would  or 

vM^  t%  B>  7< 

— might  have  been  entitled^  under  or  by  virtue  of  any  oove- 

rt^ofrb-  nant  for  title  or  quiet  enjoyment  contained  in  such  lease 
on  the  part  of  the  person  granting  the  same,  or  to  prejudice 
or  take  away  any  right  of  re-entry  or  other  right  or  remedy 
to  which,  but  for  the  passing  of  this  Act,  the  person  granting 
such  lease,  his  heirs,  executors,  administrators,  or  assigns,  or 
other  the  person  for  the  time  being  entitled  to  the  rever- 
sion expectant  on  the  determination  of  such  lease,  would 
or  might  have  been  entitled,  for  or  by  reason  of  any  breach 
of  the  covenants,  conditions,  or  provisoes  contained  in  such 
lease,  and  on  the  part  of  the  lessee,  his  heirs,  executors, 
administrators,  or  assigns,  to  be  observed  and  performed." 
2180. 

By  s.  7,  ^  this  Act  shall  not  extend  to  any  lease  by  an 
ecclesiastical  corporation  or  spiritual  person,  or  to  any 
lease  of  the  possessions  of  any  college,  hospital,  or  chari- 
table foundation,  or  to  any  lease  where,  before  the  passing 
of  this  Act,  the  hereditaments  comprised  in  such  lease  have 
been  surrendered  or  relinquished,  or  recovered  adversely, 
by  reason  of  the  invalidity  thereof,  or  there  has  been  any 
judgment  or  decree  in  any  action  or  suit  concerning  the 
validity  of  such  lease,"  &c.    2181. 

By  the  stat.  12  &  13  Vict.  c.  110,  the  operation  of  this 

Act  was  suspended  till  the  1st  of  June,  1850.    And  by  the 

Stat.  13  Vict.  c.  17,  the  3rd  section  of  the  12  ife  13  Vict. 

is  a  nolo  In  c.  26,  was  repealed.     And  by  s.  2,  "  where,  upon  or  before 

showing      the  acceptance  of  rent  under  any  such  invalid  lease,  as  in 

Intent  to  ^  •' 

conflrm,      the  ssid  first-rccited  Act  mentioned,  any  receipt,  memo- 

accoptanco  'J  r  > 

2^JJ^*JJ^  randum,  or  note  in  writing,  confirming  such  lease,  is  signed 

gmfirma-     by  the  pcrson  accepting  such  rent,  or  some  other  peison  by 

him  thereunto  lawfully  authorised,  such  acceptance  shall, 

as  against  the  person  so  accepting  such  rent,  be  deemed  a 

confirmation  of  such  lease."    2182. 

rovenioner       By  8.  3,  '^  where  during  the  continuance  of  the  possession 
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taken  under  such  invalid  lease,  as  in  the  said  first-reciteS  pt.  iii.T.ia, 

'  ^  ^  Gh.  3, 8. 7. 

Act  mentioned,  the  person  for  the  time  being  entitled  (sub 

ject  to  such  possession  as  aforesaid)  to  the  hereditaments  J^|^*** 
comprised  in  such  lease,  or  to  the  possession  or  the  receipt  ^^pt^on- 
of  the  rents  and  profits  thereof,  is  able  to  confirm  such  *™*^^"- 
lease  without  variation,  the  lessee,  his  heirs,  executors,  or 
administrators  (as  the  case  may  require),  or  any  person 
who  would  have  been  bound  by  the  lease  if  the  same  had 
been  valid,  shall,  upon  the  request  of  the  person  ao  able 
to  confirm  the  same,  be  bound  to  accept  a  confirmation 
accordingly;   and   such  confirmation  may  be  by  memo- 
randum or    note  in  writing,  signed  by  the  person  con- 
firming and  accepting   respectively,  or  by  some   other 
persons  by  them  respectively  thereunto  lawfully  autho- 
rised ;  and,  after  confirmation  and  acceptance  of  confirma- 
tion, such  lease  shall  be  valid,  and  shall  be  deemed  to  have 
had  from  the  granting  thereof  the  same  effect  as  if  the 
same  had  been  originally  valid."    2183. 


Section  VIII. 


O/Asav/rances  y/nder  the  Act  for  the  Abolition  of  FiTiea  and 

Recoveries  (z). 

L  Asmrances  by  Persons  licMe  after  the  Slst  of  December, 
1833,  to  levy  a  Fine  or  suffer  a  Recovery. 

By  the  stat.  S  &  4  Will.  4,  c.  74,  s.  3,  persons  liable  after  pt.  iii.T.12, 

the  31st  December,  1833,  to  levy  fines  or  recoveries,  or  to 

procure  the  same  to  be  levied  or  suffered,  shall  effect 
such  of  the  intended  purposes  as  can  be  so  effected,  by  a 
disposition  under  the  Act,  and  such  of  them  as  cannot  be 

(2)  This  Act  being  bo  lengthy,       given  verbatim  in  this  edition,  but 
and  being  in  the  poflsession  of  every      in  the  way  of  an  abridgment 
practitioner  in  lome  form,  it  is  not 
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pr.  II1.T.12,  SO  effected,  by  a  deed  which  shall  purport  to  be  intended 

l^H.  Of  &■  9i 

to  have,  and   which  shall  accordingly  have,  the  same 

operation  as  a  fine  or  recovery.    2184. 


Enabling 

clause, 

giving 

power  of 

dijspuBing 

of  entailed 

land. 


Exception 
in  the  case 
of  a  tenant 
in  tail  ox 
provifiiono 
viri. 


Exception 
in  the  ca«e 
of  tenants  in 
tailre- 
Htrained 
from  boning 
tlicir  estates 
tall,  and 
tenants  in 
tail  after 
possibility 
of  ijssue 
extinct. 
Expectan- 
cies of  issue 
in  tail. 
Enabling 
clause 


II.  Disposition  of  Freeliold  Lands  by  Tenants  in  Tail, 
Issue  in  TaU^  and  Persons  entitled  to  Base  Fees  in 
general. 

By  the  stat,  3  &  4  Will.  4,  c.  74  s.  15,  "after  the 
31st  day  of  December,  1833,  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contingency,  or  other- 
wise, may  dispose  of  for  an  estate  in  fee  simple  absolute, 
or  for  any  less  estate,  the  lands  entailed,  aa  against  all 
persons  claiming  the  lands  entailed  by  force  of  any  estate 
tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  act  would  have  been  vested 
in  or  might  have  been  claimed  by,  the  person  making  the 
disposition,  at  the  time  of  his  making  the  same,  and  also 
as  against  all  persons  whose  estates  are  to  take  effect 
after  the  determination  or  in  defeasance  of  any  such  estate 
tail."    2185. 

But,  1.  By  s.  16,  this  power  of  disposition  as  to  lands  of 
which  a  woman  is  tenant  in  tail  within  the  stat  11  Hen.  7, 
c.  20,  under  a  settlement  prior  to  the  stat  3  &  4  Will.  4, 
c.  74,  cannot  be  exercised  by  her,  except  with  such  assent 
as,  if  this  Act  had  not  been  passed,  would,  under  the  pro- 
visions of  the  Act  of  Hen.  7,  have  rendered  valid  a  fine 
or  common  recovery  levied  or  suflfered  by  her  of  such 
lands.  2.  By  s.  18,  the  power  of  disposition  does  not 
extend  to  tenants  of  estates  tail  who  by  any  Act  are 
restrained  from  barring  their  estates  tail,  or  to  tenants  in 
tail  after  possibility  of  issue  extinct.  3.  By  s.  20,  a  persoa 
cannot  dispose  of  any  lands  entailed  in  respect  of  any 
expectant  interest  which  he  may  have  as  issue  inheritable 
to  any  estate  tail  therein.     2186. 

By  s.  19,  after  the  31st  day  of  December,  1833,  where 
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an  estate  tail  in  any  lands  is  barred  and  converted  into  a  ^- 1"^  12. 

•^  Ch.  8,  B.  8. 


base  fee,  the  person  who  would  otherwise  have  been  actual 
tenant  in  tail  of  the  same  lands^  shall  have  full  power  to  i^wOTto 

enlarge  bABO 

dispose  of  such  lands,  as  against  all  persons  whose  estates  ^oes. 
are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  base  fee,  so  as  to  enlarge  the  betse  fee  into  a  fee 
simple  absolute.     2187. 

By  s.  21,  if  a  tenant  in  tail  of  lands  makes  a  disposition  Diiipodtion 

/»!  Ti-41  n  n  by  a  tenant 

of  the  same  under  this  Act,  by  way  of  mortgage,  or  for  any }» tau  for  a 
other  limited  purpose,  such  disposition  is  to  the  extent  P"rp^«o. 
of  the  estate  thereby  created,  an  absolute  bar  to  all  persons 
as  against  whom  such  disposition  is  by  this  Act  authorised 
to  be  made.     2188. 

By  s.  22,  if  at  the  time  when  there  is  a  tenant  in  tail  Protector 

''  where  none 

of  lands  under  a  settlement,  there  is  subsisting,  in   the  i^^ppototod. 

General 

same  lands  under  the  same  settlement,  any  estate  for  years  ^uio. 
determinable  on  the  dropping  of  a  life  or  lives,  or  any 
greater  estate  (not  being  an  estate  for  years),  prior  to  the 
estate  tail,  the  owner  of  such  prior  estate,  or  the  first  of 
such  prior  estates,  if  more  than  one,  then  subsisting  under 
the  same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made,  shall  be  the 
protector  of  the  settlement,  although  the  same  may  have 
been  charged  or  incumbered  or  absolutely  disposed  of ;  and 
an  estate  by  the  curtesy,  in  respect  of  the  estate  tail,  or  of 
any  prior  estate  created  by  the  same  settlement,  is  to  be 
deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning ;  and  6m  estate  by  way  of  resulting  use  or  trust 
to  or  for  the  settlor  is  deemed  an  estate  under  the  same 
settlement  2189. 
By  s.  23,  where  two  or  more  persons  are  owners  of   a  Protector  in 

,  1*11  1  t^®  case  of 

prior  estate,  each  is  the  sole  protector  to  the  extent  of  his  port  owners 
undivided  share.     2190. 

By  s.  24,  where  a  married  woman  would,  if  single,  be  Protector  in 

1-11  ^®  cuo  of 

the  protector  of  a  settlement,  she  and  her  husband  together  *  °»^od 

*  o  woman. 
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ft;. III. T.  12,  are  the  protector  of  such  settlement;  but  if  sueh  prior 
estate  has  by  such  settlement  been  settled,  or  agreed  or 

directed  to  be  settled,  to   her  separate  use,  she  alone  is 

protector  of  such  settlement     2191. 
porsonswho     Bv  ss.  27,  31,  uo  woman,  in  respect  of  her  dower,  and 

are  not  to  bo  .^  »         >  >  r  » 

protoctors.  (exccpt  in  the  case  of  a  bare  trustee  under  a  settlement 
made  on  or  before  the  31st  day  of  December,  1833,  who 
would  have  been  the  proper  person  to  make  a  tenant  to 
the  writ  for  suffering  a  common  recovery  to  bar  an  estate 
tail),  no  bare  trustee,  heir,  executor,  administrator,  or 
assign,  is  the  protector.  And  by  s.  28,  where  under  any 
settlement  there  is  more  than  one  estate  prior  to  an  estate 
tail,  and  the  owner  of  any  prior  estate  is  excluded 
from  being  the  protector,  the  person  (if  any)  who,  if  such 
estate  did  not  exists  would  be  the  protector,  shall  be  such 
protector.    2192. 

protoctor  In      Bv  8.  29,  where  on  or  before  the  31st  day  of  December, 

tho  case  of  •'  y  ' 

J^^^^  1833,  an  estate  imder  a  settlement  has  been  disposed  of, 
OTt  ^o^  the  person  who  in  respect  of  such  estate  would  have  been 
^?^r?on  the  proper  person  to  have  made  the  tenant  to  the  writ  of 
Docembor    entry  or  other  writ  for  suffering  a  common  recovery  of  the 

Slst.  1883. 

lands  entailed  by  such  settlement,  is  the  protector.  And 
by  s.  30,  where  any  person  who,  on  or  before  the  31st  day  of 
December,  1833,  disposed  of  a  remainder  or  reversion  in 
fee  in  any  lands,  or  created  any  estate  out  of  such 
remainder  or  reversion,  would  other?nse  have  been  the 
protector,  and  thereby  be  enabled  to  concur  in  the  barring 
of  such  remainder  or  reversion,  the  person  who  would 
have  been  the  proper  person  to  have  made  the  tenant  to  the 
writ  of  entry  or  other  writ  for  suffering  a  common  recovery 
of  such  land,  is  the  protector.  2193. 
Power  to         Section  32  gives  power  to  any  settlor  to  appoint  any 

appoint 

protector,  persou  or  persons  the  protector  and  to  perpetuate  the  protec- 
torship. The  number  of  persons  to  compose  the  protector 
ia  not  to  exceed  three.    Every  deed  whereby  a  protector  is 
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appointed  or  relinquishea  his  office,  is  to  be  void,  unless  ^"s";"' 
inrolled  in  Chancery  within  six  months.     On  the  death  of 
one  of  two  or  more  protectors,  the  office  of  protector  sur- 
vives to  the  other  or  others  (a),     2194. 

By  s.  33,  if  any  person,  protector  of  a  settlement,  is  JJ^J?^® 
lunatic,  idiot,  or  of  unsound  mind,  whether  found  such  ^^  ^J  ^^^ 
by  inquisition  or  not,  the  Lord  Chancellor  or  other  the  ^^"^  ** 
person  or  persons  for  the  time  being  intrusted  by  the  ^*^'- 
King's  sign  manual  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  persons  found  lunatic, 
idiot,  and  of  unsound  mind,  is  or  are  the  protector  in  lieu 
of  the  person  who  is  such  lunatic  or  idiot,  or  of  unsound 
mind ;  or  if  any  person,  protector  of  a  settlement,  is  con- 
victed of  treason  or  felony,  or  if  any  person,  not  being  the 
owner  of  a  prior  estate  under  a  settlement,  is  protector  and 
is  an  infant,  or  if  it  is  uncertain  whether  such  last-men- 
tioned person  is  living  or  dead,  then  the  Court  of  Chancery 
is  the  protector  in  lieu  of  such  person ;  or  if  any  settlor 
declares  that  the  person  who  would  otherwise  be  entitled 
to  be  protector  shall  not  be  such  protector,  and  does  not 
appoint  any  person  to  be  protector  in  his  stead,  then  the 
Court  of  Chancery  is  the  protector ;  or  if  in  any  other  case 
where  there  is  subsisting  a  prior  estate  sufficient  to  qualify 
the  owner  thereof  to  be  protector,  and  there  happens  at 
any  time  to  be  no  protector,  the  Court  of  Chancery,  while 
there  is  no  such  protector,  and  the  prior  estate  is  subsist- 
ing, is  the  protector.    2195. 

By  8S.  34  and  35,  where  there  is  a  protector,  his  consent  ^^"^.g 
is  to  be  requisite  to  enable  an  actual  tenant  in  tail  to  J^JX^l* 
create  a  larger  estate  than  a  base  fee,  or  to  enable  a  person 
to  exercise  the  statutory  power  of  disposition  in  the  case 
of  a  base  fee.    2196. 

By  s.  36,  the  protector  is  to  be  subject  to  no  control  or  £?J^2l^*** 
liability  in  the  exercise  of  his  power  of  consenting.     2197.  tioS.*"*^"*' 

(a)  BeU  V.  ffoUby,  L.  R  15  Eq.  178. 
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pt.  iii.t.w,      By  s.  38,  a  voidable  estate  by  a  tenant  in  tail  in  favour 

Ch.  3,  b.  8.  "^  *  "^ 

of  a  purchaser  is  confirmed  by  a  subsequent  disposition  of 

Confirxnar  ^  ^  J  i,  r 

voidiJbto      ®^^^^  tenant  in  tail  under  the  Act,  but  not  against  a  pur- 

ib^int  chaser  without  notice.     2198. 

diction.      3    g   39^  jj^^  f^^^  ^^^^  ^^^^  ^^^  ^j^^  immediate 

Enlarge- 

w'fSeb    reversions,  are  enlarged,  instead  of  being  merged.     2199. 
thirei!^to.      ^y  s-  ^>  *  disposition  by  a  tenant  in  tail  is  to  be 
dCT  or  rover-  qQqq^^  \yy  any  description  of  deed  used  to  pass  the  legal 
Mode  of      fee,  but  not  by  a  will  or  by  a  contract.    If  the  tenant  in 

assurance  ^  ^  */ 

^tefl^^^*  tail  is  a  married  woman,  the  disposition  must  be  with  the 
concurrence  of  her  husband,  and  must  be  acknowledged 
by  her.     2200. 

A  deed  which  is  inoperative  to  convey  by  reason  of 
the  subsequent  disclaimer  of  the  grantees,  will  also  be  in- 
operative as  a  mere  disentailing  deed  (6).    2201. 
torohnent       By  s.  41,  uo  assuraucc  by  a  tenant  in  tail,  except  a 
lease  for  not  more  than  twenty-one  years  at  not  less  than 
five-sixths  of  a  rack  rent,  shall  have  any  operation  under 
the  Act,  unless  inrolled  in  Chancery  within  six  calendar 
months.    2202. 
commwioo.      By  s.  74,  cveiy  deed  required  to  be  inrolled  shall,  when 
ST^uod^^  inrolled,  take  effect  in  the  same  manner  as  it  would  have 
^'^'         done  if  the  inrollnent  thereof  had  not  been  required, 
except  that  every  such  deed  shall  be  void  against  any 
person  claiming  the  lands  or  money  thereby  disposed  of 
for  valuable  consideration,  under  any  subsequent  deed. 
2203. 
Protector's       By  s.  42,  the  consent  of  the  protector  must  be  given  by 

cooBont,  , 

how  given,  the  samc  assurance,  or  by  a  prior  or  contemporaneous  deied. 
conucntby  And  by  8.  43,  if  by  a  distinct  deed,  it  is  to  be  considered 
deed,  how    au  Unqualified  consent,  unless  he  confines  it  to  a  particular 

confltrued.  ^  ,  ,  * 

inpohnentof  dispositiou.  And,  in  that  case,  by  s.  46,  it  must  be  inrolled 
di^Sct  ^*  in  Chancery,  with  or  before  such  assurance.     2204. 

(6)  Peacock  v.  Eastland,  L.  R.  10  Eq.  17. 
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By  8.  44^  the  consent  of  a  protector  cannot  be  revoked.  ^-  in.T.12, 
2205.  , 

OoDMnt  no* 

By  s.  45,  any  mairied  woman,  being  protector,  may,  wvocahi*. 
under  this  Act,  in  the  same  manner  as  if  she  were  a  feme  married 

woman  as 

sole,  give  her  consent  to  the  disposition  of  a  tenant  in  protector. 
taU.    2206.    • 

By  8.  47,  Courts  of  Equity  are  excluded  from  giving  any  gS^JJ  °' 
effect  to  dispositions  by  tenants  in  tail  or  consents  of  pro-  S^y ' 
tectors  of  settlements  which  in  Courts  of  Law  would  not  be 
effectual    2207. 

By  ss.  48,  49,  the  Lord  Chancellor  or  the  Court  of  gon»ento£ 

the  lionl 

Chancery,  while  protector  of  a  settlement,  has  the  same  ScoSS of 
power  to  consent, '  and  to  make  such  orders  as  shall  be  <^*»»°"*^- 
thought  necessary,  which  are  evidence  of  such  consent ; 
and  if  any  other  person  is  joint  protector,  the  disposition 
is  not  valid  without  his  consent     2208. 


IIL  DispodttonB  by  Tencmts  in  Tail  and  Oumere  of 

Base  Fees  in  Copyholds, 

By  s.  50,  all  the  previous  clauses  in  this  Act,  so  far  as  Previoua 
circumstances  and  the  different  tenures  admit,  apply  to»ppiyto 
lands  held  by  copy  of  court  roll,  except  that  a  disposition  •»<»pt.  *c. 
by  a  tenant  in  taU  whose  estate  is  an  estate  at  law,  must 
be  made  by  surrender,  and  except  that  a  disposition  by  a 
tenant  in  tail  whose  estate  is  merely  an  estate  in  equity, 
may  be  made  either  by  surrender  or  by  a  deed,  and  ex- 
cept BO  far  as  such  clauses  are  otherwise  altered  or  varied 
by  the  clauses  which  follow.    2209. 

But  by  s.  51  it  is  provided,  that>  if  the  consent  of  the  Protector'a 

•^  *•  oonaent  by 

protector  to  the  disposition  of  lands  held  by  copy  of  court  ^•^^ 
roll  is  given  by  deed,  such  deed,  either  at  or  before  the 
time  of  the  surrender,  shall  be  executed  by  the  protector 
and  produced  to  the  lord  of  the  manor,  or  to  his  steward, 
or  to  the  deputy  steward ;  and,  on  the  production  of  the 

VOL.  II.  M 
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pt.  tilt 

Ch.  3 


Ljw.  deed,  the  lord,  or  steward,  or  deputy  steward,  must,  by 

■ writing  under  his  hand  indorsed  on  the  deed,  acknowledge 

that  the  same  was  produced  within  the  time  limited,  and 
must  cause  such  deed,  with  the  indorsement  thereon,  to  be 
entered  on  the  court  rolls  of  the  manor ;  and  after  such 
deed  shall  have  been  so  entered,  the  lord  of  the  manor,  or 
his  steward,  or  the  deputy  steward,  must  indorse  thereon  a 
memorandum  signed  by  him,  testifying  the  entry  of  the 
same  on  the  court  roUs.  2210. 
^J^'»  By  s.  52,  if  the  consent  of  the  protector  to  the  disposition 
d^°°'^^  of  lands  held  by  copy  of  court  roll  is  not  given  by  deed, 
the  consent  must  be  given  by  the  protector  to  the  person 
taking  the  surrender  by  which  the  disposition  is  effected ; 
and  if  the  surrender  is  made  out  of  court,  it  must  be 
expressly  stated  in  the  memorandum  of  such  surrender  that 
such  consent  has  been  given,  and  such  memorandum  must 
be  signed  by  the  protector ;  and  the  lord  of  the  manor  of 
which  the  lands  are  parcel,  or  his  steward,  or  the  deputy 
steward,  must  cause  the  memorandum,  with  such  statement 
therein  as  to  the  consent,  to  be  entered  on  the  court  rolls  of 
the  manor;  but  if  the  surrender  is  made  in  court,  the  lord 
of  the  manor,  or  his  steward,  or  the  deputy  steward,  must 
cause  an  entry  of  such  surrender,  containing  a  statement 
that  such  consent  had  been  given,  to  be  made  on  the  court 
rolls.  2211. 
Eatdtabie        By  s.  53,  a  tenant  in  tail  of  lands  held  by  copy  of  court 

eetates  tail  */        a.  u 

hoxST'  ^^^  whose  estate  is  merely  an  estate  in  equity,  may  by 
deed  dispose  of  such  lands  in  the  same  manner  as  he  could 
have  done  if  they  had  been  of  freehold  tenure ;  and  all  the 
previous  clauses  in  this  Act,  so  far  as  circumstances  admit, 
apply  to  the  lands  in  respect  of  which  he  avails  himself  of 
this  power  of  disposition;  and  the  deed  by  which  it  is 
effected  must  be  entered  on  the  court  rolls  of  the  manor ; 
and  if  there  is  a  protector  to  consent  to  the  disposition,  and 
such  protector  gives  his  consent  by  a  distinct  deed,  the 
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consent  is  void  unless  the  deed  of  consent  is  executed  bv  ^-  niT.12, 

•^     Ch.  a,  a.  8. 

the  protector  either  on  or  at  any  time  before  the  day  on 

which  the  deed  of  .disposition  is  executed  by  the  equitable 
tenant  in  tail ;  and  such  deed  of  consent  must  l^  entered 
on  the  court  rolls ;  and  it  is  imperative  on  the  lord  of  the 
manor,  or  his  steward,  or  the  deputy  steward,  when  required 
so  to  do,  tp  enter  such  deed  or  deeds  on  the  court  rolls,  and 
he  must  indorse  on  each  deed  so  entered  a  memorandum' 
signed  by  him,  testifying  the  entry  of  the  same  on  the 
court  rolls :  a  deed  by  which  lands  held  by  copy  of  court 
roll  shall  be  disposed  of  under  this  clause,  by  an  equitable 
tenant  in  tail,  is  void  against  any  person  claiming  such 
lands  for  valuable  consideration  under  any  subsequent 
assurance  duly  entered  on  the  court  rolls,  unless  the  deed 
of  disposition  by  the  equitable  tenant  in  tail  be  entered  on 
the  court  rolls  of  such  manor  before  the  subsequent  assur- 
ance is  entered.    2212. 

By  s.  54,  the  surrender  or  the  memorandum,  or  a  copy  inroiment, 

J  *  ^  rj  except  on 

thereof,  or  the  deed  of  disposition,  or  the  deed  of  consent  court  roiia, 

'  •■■  not  nec<M- 

to  the  disposition,  need  not  be  inrolled  otherwise  than  by  "^• 
entry  on  the  court  rolls.    2213. 

A  disentailing  deed  of  copyholds  must  be  entered  on 
the  court  rolls  within  six  months  after  the  execution 
thereof :  otherwise  it  will  have  no  operation  under  this 
Act(c).    2214. 

IV.  Disposition  of  Lands  of  which  Bankrupts  are  Terumts 
in  Tail,  or  in  which  they  have  Base  Fees. 

Bv  s.  56,  the  commissioner,  in  the  case  of  an  actual  Power  of 

J  '  com- 

tenant  in  tail  becoming  bankrupt  after  the  31st  of  Decem-  ^^^ 
ber,  1833,  may  by  deed  dispose  of  the  lands  of  the  bank-  jJ^S!*"*^ 
rupt  to  a  purchaser,  and  without  the  protector's  consent, 
for  as  large  an  estate  as  the  actual  tenant  in  taU,  if  not  a 
bankrupt,  could  have  created  without  such  consent.    2215. 

(c)  Eonyvnod  ▼.  FonUr  (No.  1),  80  Beav.  1. 

M  2 
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ft.iii.T.12,      By  s.  57,  the  commiasioner,  in  the  case  of  a  tenant  in 

Ch.  8,  a.  8.  "^  '  ' 

p^^^^^ —  tail  entitled  to  a  base  fee  becoming  bankrupt,  and  of  there 
Sooner  ^^S  ^^  protcctor,  may  by  deed  dispose  of  the  lands  of  the 
tocUspoMof  ^^^^^^  in  tail  to  a  purchaser  for  as  large  an  estate  as  such 
tibe  \MDk-    tenant  in  tail  could  have  created,  if  not  a  bankrupt   2216. 

Tupt  has  a 

buafeou  By  s.  58,  the  commissioner  stands  in  the  place  of  the 

oonaont  *  actual  tenant  in  tail  or  tenant  in  tail  entitled  to  a  base  fee, 

so  far  as  regards  the  consent  of  such  protector.     2217. 
inxoiment       By  8.  59,  a  deed  of  disposition  of  freeholds  by  a  com- 

of  deed  of 

dinx»ition  missioner  must  be  inrolled  in  Chancery  within  six  months ; 

and  a  deed  of  disposition  of  copyholds  by  him  must  be 

entered  on  the  court  rolls,  and  the  consent  to  a  disposition 

of  such  copyholds,  if  by  a  distinct  deed,  must  be  executed 

on  or  before  the  deed  of  disposition,  and  must  be  entered 

on  the  court  rolls,  and  a  memorandum  by  the  steward  or 

deputy  steward  testifying  the  entiy  of  such  deeds  on  the 

court  rolls  must  be  indorsed  thereon.     2218. 

Eniai^ge-  By  s.  60,  wherc  the  disposition  of  a  commissioner  only 

jMgfoee     creates  a  base  fee,  in  consequence  of  the  protector  not 

S^*^iiig  ff^^  ^8  consent,  then  such  base  fee  will  be  enlarged  as 

noprotoctor.  ^^^^  ^  there  ceases  to  be  a  protector,  and,  by  s.  61,  even 

subsequent  to  the  sale  or  conveyance  of  the  lands  under 
the  bankrupt  laws.     2219. 
confinna-        By  8.  62,  a  Voidable  estate  created  in  favour  of  a  pur- 

tlon  of 

▼ow^«  chaser  by  an  actual  tenant  in  tail  becoming  a  bankrupt,  or 
SSroStiOT*  ^y  ^  tenant  in  tail  entitied  to  a  base  fee  becoming  a  bank- 
rupt, IS  confirmed  to  the  full  extent  as  against  all  persons, 
except  those  whose  rights  are  saved  by  the  Act,  by  the 
disposition  of  the  commissioner,  if  there  is  no  protector,  or 
if  the  protector  consents,  or  if  there  ceases  to  be  a  protec- 
tor, or  confirmed  so  far  as  such  actual  tenant  in  tail,  if  not 
a  bankrupt,  could  have  confirmed  the  voidable  estate  with- 
out such  consent,  if  the  protector  does  not  consent ;  but  not 
in  any  of  these  cases,  against  a  purchaser  without  express 
notice  of  the  voidable  estate.    2220. 
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All  acts  and  deeds  by  a  banknipt  tenant  in  tail  of  lands,  ^i'"- J"* 
which  affect  such  lands,  and  which,  if  he  had  been  seised  .  .    , — 

'  '  Acte  of  a 

of  or  entitled  to  such  lands  in  fee  simple  absolute,  would  re^S^^'iS 
have  been  void  against  his  assignees,  and  all  persons  ^la  agahut 
claiming   under  them,  are  void  against  any  disposition  tion  ^ 

the  oom- 

which  may  be  made  of  such  lands  under  this  Act  by  the  miMioner. 
commissioner  (s.  63).     2221. 

Subject  to  the  powers  given  to  the  commissioner  and  ^^^^ . 
to  the  estate  in  the  assignees,  a  bankrupt  tenant  in  tail  ^L^^^;^ 
retains  his  powers  of  disposition  (s.  64).     2222.  JutSe. 

The  disposition  by  the  commissioner  of  the  lands  of  a  Disposition 

aftarthe 

bankrupt  tenant  in  tail  or  a  tenant  in  tail  entitled  to  a  ^krupt* • 
base  fee,  will,  if  the  bankrupt  be  dead,  have  the  same  ope- 
ration as  if  he  were  alive,  in  case  at  the  time  of  the  bank- 
rupt's decease  there  is  no  protector  of  the  settlement,  or 
in  case  the  banknipt  was  an  actual  tenant  in  tail,  and 
there  was,  at  the  time  of  the  disposition,  any  issue  in- 
heritable to  the  estate  tail,  or  in, case  the  bankrupt  was  a 
tenant  in  tail  entitled  to  a  base  fee,  and  there  was,  at  the 
time  of  the  disposition,  any  issue  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tail, 
and  either  no  protector,  or  a  protector  who  consented  to 
the  disposition  (s.  65).     2223. 

By  s.  66,  every  disposition  of  copyholds  by  a  commis-  Dispodtion 
sioner  of  bankrupts,  where  the  estate  shall  not  be  equit-  to  operate  a* 

.  ,  aaurrendor. 

able,  will  have  the  same  operation  as  a  surrender.    2224 

By  s.  67,  the  mesne  rents  and  profits  of  the  lands  of  a  R«»t8,  cove- 

^  *"  nants,  and 

bankrupt,  of  which  a  commissioner  has  power  to  make  «»ditton». 
disposition,  shall  be  received  and  recoverable  by  the  assig- 
nees; and  they  may  enforce  covenants,  conditions,  and 
agreements.    2225. 

y.  Dispoaitions  vn  the  case  of  Money  subject  to  he  in/vested 

in  La/ad  which  iatobe  enta/UedL 

By  s.  71,  the  previous  clauses  apply  to  lands  to  be  sold, 
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pr.iii.T.i2,  where  the  purchase  money  is  subject  to  be  invested  in  the 

1/Ii«  S|  B«  o* 

purchase  of  lands  to  be  entailed,  and  to  money  subject  to 

be  invested  in  like  manner.    2226. 


VI.  Diapositiona  by  Married  Women. 

dSn!cMon       "^y  ^'  ^'  *  married  woman,  not  being  tenant  in  tail, 
thS^ST***^  may,  with  her  husband's  concurrence,  by  deed  acknow- 
ledged, dispose  of  lands,  and  money  subject  to  be  invested 
in  the  purchase  of  lands,  and  of  any  estate  therein,  and 
may  release  and  extinguish  powers,  as  a  feme  sole,  except 
in  the  case  of  copyholds,  where  any  of  the  objects  to  be 
effected  could  have  been  effected  by  her  by  surrender  (d), 
2227. 
Acknow-         By  8.  79,  every  deed  to  be  executed  by  a  married  woman 
dupodtion.  for  any  of  the  purposes  of  this  Act,  except  such  as  may  be 
executed  by  her  in  the  character  of  protector,  must,  upon 
her  executing  the  same,  or  afterwards,  be  produced  and 
acknowledged  by  her  as  her  act  and  deed  before  a  judge  of 
one  of  the  Superior  Courts  at  Westminster,  or  a  Master  in 
Chancery,  or  before  two  of  the  perpetual  commissioners,  or 
two  special  commissioners  (e).     2228. 
Forma  to  bo     By  s.  80,  the  fomc  covert  is  required  to  be  separately 
^  '     examined  as  to  her  consent  By  s.  81,  provisions  are  made 
as  to  the  appointment  and  lists  of  perpetual  commissioners. 
By  s.  82,  it  is  provided  that  their  power  is  not  to  be  con- 
fined to  any  particular  place.      By  s.  83,  provision  is  made 
for  the  appointment  of  special  commissioners  in  certain 
cases.    By  s.  84,  a  memorandum  and  certificate  of  acknow- 
ledgment are  required.      By  s.  85,  the  certificate,  with  an 
affidavit  verifying  the  same,  is  required  to  be  filed    And 

• 

(d)  See  CrofU   ▼.  MiddUton,     8  aarj,  where  the  coxLcuzrence  of  the 
D.  M.  ft  G.  192.  husband  has  been  dispensed  with  by 

(e)  In  OoodchUd  ▼.  Douffoly  L.  R.  an  order  of  the  Court  of  CommoiL 
3  Gh.  D.  650,  Jesad,  M.  R.,  held  Pleas. 

that  acknowledgment  is  not  neces- 
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by  as.  87  and  88,  pro  visions  are  made  as  to  an  index  and  i^.  in.T.12, 

copies  of  certificates,  and  by  s.  89,  as  to  the  power  of  the 

CSourt  of  Common  Pleas  to  make  orders,  &c.  And  by  the 
Stat  17  &  18  Vict  c.  75,  s.  1,  deeds  acknowledged  shall 
not  be  impeached  by  reason  only  of  the  party  taking  the 
acknowledgment  being  interested.  But  by  s.  3,  the  Court 
of  Common  Pleas  may  make  rules  to  prevent  interested 
persons  from  taking  acknowledgments.  2229. 
By  the  stat.  3  &  4  Will  4,  c  74,  s.  86,  when  the  certifi-  Relation 

of  deed. 

cate  of  the  acknowledgment  of  a  deed  by  a  married  woman 
is  so  filed  of  record,  the  deed  so  acknowledged  will,  so  far 
as  regards  the  disposition,  release,  surrender,  or  extinguish- 
ment thereby  made  by  any  married  woman  whose  acknow- 
ledgment is  BO  certified,  take  effect  from  the  time  of  its 
being  acknowledged,  and  the  subsequent  filing  of  such  cer- 
tificate wiU  have  relation  to  such  acknowledgment.     2230. 

By  s.  90,  a  married  woman  must  be  separately  examined  ^*<g?I5J*,_ 
on  the  surrender  of  her  equitable  estate  in  copyholds,  as  if  <»pyiioid«. 
such  estate  were  legal ;  and  every  such  surrender,  whether 
made  before  or  after  the  passing  of  the  Act,  is  vaUd.  2231. 

By  s.  91,  if  a  husband,  in  consequence  of  being  a  lunatic,  Dispenaar 

tion  with 

idiot,  or  of  unsound  mind,  or  from  any  other  cause,  is  in-  ^ejua- 

*'  Dand  B  con- 

capable  of  executing  a  deed,  or  of  making  a  surrender  of  ^^!23JJ**** 
lands  held  by  copy  of  court  roU,  or  if  his  residence  is  not 
known,  or  he  is  in  prison,  or  he  is  living  apart  from  his 
wife,  the  Court  of  Common  Pleas  may  dispense  with  the 
concurrence  of  the  husband,  unless  the  Lord  Chancellor,  or 
other  the  person  or  persons  intrusted  with  the  care  and 
commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  lunatic,  idiot,  and  of  unsound  mind,  or  the 
Court  of  Chancery,  is  the  protector  of  a  settlement,  in  lieu 
of  her  husband.    2232. 
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Section  IX 

OfCiynciBe  C(mveycmce8amd Leases UTider  the  8tat.8and 
9  ri4^,  cc  119,  I24i,md  the  Stat.  26  &  26  Vict,  e.  63. 

Pr.  IILT.18,     In  the  stat.  8  &  9  Vict.  c.  119.  intituled   ''An  Act  to 

Ch.  S,  8.  ».  . 

facilitate  the   Conveyance  of  Eeal  Property,"  and  com- 

M  to»n^  mencmg  on  the  1st  October,  1846,  a  form  of  the  com- 
^^J'      mencement  and  the  operative  part  and  conclusion  of  a 
deed  is  given  in  the  first  schedule.    And  in  the  second 
schedule  there  are  two  columns,  the  first  of  which  consiBts 
of  some  veiy  short  forms  of  words,  expressive  of  the  sab- 
stance  of  certain  longer  forms  contained  in  the  second 
column,  which  are  of  the  length  and  character  usually 
employed  in  deeds.    And  by  s.  1,  it  is  enacted,  that,  where 
the  words  of  any  form  in  the  first  column  are  employed, 
the  deed  is  to  have  the  same  effect  as  if  the  corresponding 
form  of  words  in  the  second  column  had  been  used.    The 
second  schedule  also  contains  directions  for  varying  the 
forms  in  the  first  column;  and  provides,  that,  where  they 
shall  be  so  varied,  similar  variations  shall  be  deemed  to 
be  made  in  the  corresponding  forms  in  the  second  column. 
By  s.  2,  unless  specially  excepted,  the  deed  shall  be  con- 
strued to  include  those  clauses  which  generally  begin  with 
the  words  *' and  all  houses,"  &c.,  "and  the  reversion,"  &c^ 
''  and  all  the  estate,"  &c.    By  s.  3,  provision  is  made  as  to 
the  stamp  duty.   By  s.  4,  the  remuneration  for  such  a  deed 
is  to  be  according  to  the  skill  and  labour  and  responsibility. 
And  by  s.  5,  any  deed  or  part  of  a  deed  failing  to  take 
effect  by  Tirtue  of  the  Act,  is  to  be  as  valid  as  if  the  Act 
had  not  been  made.    2233. 
8tat.8A»       By  the  stat  8  &  9  Vict.  c.  124,  intituled  "An  Act  to 
ae  to  condM  facilitate  the  GraDtiug  of  certain  Leases,"  provisions  are 
made  for   facilitating   the  granting  of  leases  of  houses. 
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similar  to  tjie  provisions  of  the  stat.  8  &  9  Vict  c.  119,  for  pt.  mx.u, 

CH«  S|  S.  9. 

facilitating  the  conveyance  of  property.    2234.  

By  the  stat  25  &  26  Vict  c.  53  (the  Land  Registry  s^  maw 
Act),  land  registered   under  that  Act,  may  (as  we  have 
seen  (/),  be   dealt  with  or  affected,  1st,  by  a  statutory 
disposition  in  a  scheduled  foim ;  2ndly,  by  an  indorsement 
on  an  instrument  called  the  land  certificate.    2235. 

if)  Supn, pw.  1507—1518. 
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CHAPTER  ly. 


OF  THE  DIFFERENT  KINDS  OF  DEEDS  OTHEB  THAN  | 

CONVEYANCES. 

Fj»T  ni-   There  are,  as  already  observed,  some  other  deeds  which 

— are  not  properly  termed  conveyances.     Such  are,  1.  Deeds 

of  covenant  or  agreement.  2.  Bonds.  3.  Declarations  of 
trust.  4.  Deeds  of  appointment  of  trustees,  receivers, 
stewards,  guardians,  attomies,  and  others  standing  in  a 
confidential  relation.    2236. 

The  points  connected  Tvith  deeds  of  covenant  or  agree> 
ment  and  deeds  of  appointment  of  trustees,  &c.,  so  far  as 
they  fall  within  the  scope  of  this  work,  will  be  found  under 
other  heads.  But  some  observations  may  be  made  in  this 
place  on  bonds  and  declarations  of  trust.    2237. 


Section  I. 
Of  Bonds. 

L  BoTids  generally. 

Pr.  III.T.12,     A  bond  or  obligation  is  a  deed  poll,  whereby  the  obligor 
— '  '  '  '  binds  or  obliges  himself  alone,  or  himself  and  his  heirs,  or 

Definition.  , 

himself,  his  heirs,  executors,  and  admmistrators,  to  pay  a 

sum  of  money  or  to  do  some  other  thing  at  a  particular 

time  (a).    2238. 

SSSSm-       Bonds  are  of  two  kinds :  simple  or  single,  that  is,  with- 

t»ieorBingi6,  q^^  i^y  defeasance  or  condition  in  or  annexed  to  them; 

(a)  See  2  Pna.  Shepw  T.  367,  869,  876  ;  4  Cruise  T.  82,  c  8,  §  1  s  2 
Bl.  Com.  840. 
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and  double  or  conditional,  that  is,  accompanied  with  aFr-ui.T.i2, 

vH,    4|    8a     Xm 

condition  (6),  that,  if  the  obligor  does  some  act,  the  obliga-  ^  ^^^^  ^ 
tion  shall  be  void,  or  else  shall  remain  in  full  force  ;  as  pay-  conditional 
ment  of  rent,  performance  of  covenants  in  a  certain  deed,  or 
repayment  of  a  principal  sum  of  money  borrowed  of  the 
obligee  with  interest.  Where  the  obligation  is  intended  to 
secure  the  repayment  of  a  sum  of  money  mentioned  in  the 
condition,  the  penal  sum  mentioned  in  the  obligation  is 
usually  double  the  sum  mentioned  in  the  condition,  the 
payment  of  which  is  so  sequred  (c).     2239. 

There  are  only  three  things  essentially  necessary  to  a  Requfaitas 
bond,  namely,  writing,  sealing,  and  delivery.  For,  as  to 
signing,  that  was  clearly  not  necessary  in  former  times,  and 
the  Statute  of  Frauds  does  not  extend  to  bonds ;  for  no 
estate  or  interest  in  lands  is  immediately  created  by 
them  (d).  And  no  particular  form  of  words  is  required  to 
constitute  a  bond  (e).     2240. 

Executors  and  administrators  will  be  bound  by  an  obli-  whoa« 

''  bound. 

gation,  although  they  be  not  named ;  but  the  heir  of  the 
obligor  will  not  bo  bound  by  the  obligation,  unless  he  is 
named  (/).  An  exception  to  this,  however,  is  created  by 
the  27th  section  of  the  stat.  33  Hen.  8,  c.  39,  by  which  it 
is  enacted,  that  the  King  shall  not  be  excluded  from 
demanding  his  just  debts  against  any  of  his  subjects,  as 
heir  or  heirs  to  any  person  or  persons  indebted  to  the  King 
or  to  any  other  persons  to  his  use,  albeit  the  word  heir 
be  not  comprised  in  such  recognizance,  obligation,  or 
specialty  (g).    2241. 

If  an  obli£:ation  is  niade  to    one   and   his   heirs,  the  who  may 

^  take  adTan- 

executors  and  administrators,  and  not  the  heir,  shall  take  ^/^^ 

'  '  bond. 

advantage  of  it ;  for  the  heirs  do  not  represent  the  obligee 
as  to  such  a  matter  (h).    2242. 

(6)  2  Prea.  Shep.  T.  867.  Pren.  Shep.  T.  867. 

(c)  4  Cruise  T.  82,  c.  8,  §  1.  (/)  2  Prea.  Shep.  T.  876,  869. 

(d)  i  Cruiae  T.  32,  c  8,  §  2.  {g)  i  Oruiae  T.  32,  c.  8,  §  17. 
{e)  4  Cruise  T.  32,  c.  8,  §  3 ;  2  (A)  2  Prea.  Shep.  T.  376. 


826 


OF  BONDS. 


Joint  and 
aeyenl,  or 
Joint  only. 


Pr.  IILT.12,  "Where  there  are  two  or  more  obligois,  a  bond  may  l» 
either  joint  only  or  joint  and  several  If  two  or  more  bind 
themselves  simpliciter,  without  any  words  expressive  of 
severalty  or  individuality,  the  obligation  is  joint  only,  and 
not  several  But  even  if  the  obligation  is  several,  the 
obligee  may  sue  all  the  obligors  together,  or  all  of  them 
apart,  at  his  pleasure ;  and  yet  it  seems  that  unless  the 
obligation  is  special  for  this  purpose,  he  may  not  sue  some 
of  them,  and  spare  the  rest,  but  he  must  sue  them  alL 
Although  he  may  have  several  judgments  and  several  exe- 
cutions against  the  obligors,  yet  he  shall  have  satisfaction 
but  once,  or  from  one  of  them  only ;  for,  after  he  has  been 
satisfied  by  one,  the  rest  shall  be  discharged.  But  where 
the  obligation  is  joint  and  not  several,  the  obligee  must 
sue  all  the  obligors  together,  except  in  some  special  cases ; 
as  where  one  of  the  obligors  alone  seals  the  deed,  or  where 
all  of  them  seal,  but  one  of  them  is  an  infant,  a  married 
woman,  a  monk,  or  the  like,  or  where  one  of  them  is 
dead  (i).     2243. 

A  single  obligation  is  always  taken  most  in  advantage 
of  the  obligee  and  against  the  obligor.  But  the  condition 
of  an  obligation  is  always  taken  most  in  advantage  of  the 
obligor  and  against  the  obligee,  because  it  is  introduced 
for  the  benefit  of  the  obligor  (j).    2244. 


Constmo- 
tion  of 
bonds  and 
oonditiona 
annexed 
thereto. 


OmiBalon  of 

concluding 

worda. 


HowihA 
condition 
may  be  an- 
nexed. 


11.  The  Condition  of  a  Bond. 

If  these  words  are  omitted  in  the  close  of  the  condition, 
"  that  then  the  obligation  shall  be  void,"  the  condition  is 
void(ifc).    2245. 

The  condition  of  an  obligation  may  be  either  in  the 
same  or  in  another  deed ;  and,  if  in  the  same  deed,  it 
may  be  indorsed  on  the  back  of  the  obligation,  subscribed 
under  it,  or  contained  within  it  (Z).     2246. 


(t)  2  Frea.  Shep.  T.  875. 
(j)  2  Pres.  Shep.  T.  375. 


(k)  2  PwB.  Shep.  T.  871. 
(0  2  Free.  Shep.  T.  870. 
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The  condition  of  an  obKgation  may  be  to  do  any  lawful  i^nLT.12, 
and  possible  thing  (m).     2247.  ^r 

When  the  object  sought  to  be  accomplished  by  the  con-  ^^«  «"»■ 
dition  is  malum  in  se,  that  is,  contrary  to  the*  moral  law,  coDdition 

malum  In 

there,  not  only  the  condition,  bat  the  whole  obligation  also  "«• 
is  void,  ab  initio  (n),    2248. 

But  when  the  object  is  only  against  some  maxim  of  law,  condition 

*'      ^  against  thfl 

or  is  but  malum  prohibitum  only,  or  is  repugnant  to  the  »;^p- 
estate,  the  condition  only  is  void,  and  the  obligation  I'e-  p»w»»»*- 
mains  single  and  without  a  condition  (0).    2249. 

When  the  con(^tion  of  an  obligation  is  insensible  and  condition 

<=>  inaenaiblo 

uncertain,  so  that  the  meaning  cannot  be  known,  or  isJ2^^***<*^ 
repugnant  to  the  obligation,  the   condition  only  is  void, 
and  the  obligation  good  (p),    2250. 

When  the  thing  which  is  required  to  be  done  by  the  '"^gS^" 
condition  is  in  its  nature  impossible  to  be  done  at  the  time 
of  the  making  of  the  obligation,  there  the  obligation  is 
good,  and  the  condition  only  is  void.  But  when  it  is  a 
thing  possible  at  the  time  of  making  the  obligation,  and 
afterwards,  by  matter  ex  post  facto,  by  the  act  of  God,  the 
act  of  the  law,  or  the  act  of  the  obligee,  it  becomes  im- 
possible, the  obligation  and  the  condition  both  become 
void  (q).  When  the  condition  of  an  obligation  is  to  do 
one  of  two  things  by  a  given  day,  and  at  the  time  of  making 
the  obligation  both  of  them  are  possible,  but  afterwards 
one  of  the  things  becomes  impossible  by  the  act  of  Qod,  or 
by  the  sole  act  or  laches  of  the  obligee  himself,  the  obligor 
is  discharged  of  the  whole  obligation.  But  if  one  of  the 
things  becomes  impossible  afterwards  by  the  act  of  the 
obligor  or  a  stranger,  the  obligor  must  do  the  other  thing. 
And  if,  at  the  time  of  the  making  of  the  obligation,  one  of 

(m)  2  Free.  Shep.  T.  371.  (p)  2  Pres.  Shep.  T.  878 ;  2  Bl. 

(n)  2  PiM.  Shep.  T.  871  ;  2  Bl.  Com.  840. 
Com  340 ;  Co.  Litt.  206  b.  {q)   2  Free.  Shep.   T.   872,   882, 

(o)  2  Free.  Shep.  T.  872 ;  2  BL  898 ;   2  Bl    Com.  840 ;  Co.  Litt.  • 

Com.  840 ;  Co.  Utt,  206  b.  206  a. 
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Pr.  III.T.12,  the  things  is,  and  the  other  of  the  things  is  not,  possible 

V/Ha    V|    B>     X« 

to  be  done,  he  must  perfonn  that  which  is  possible  (r). 

2251. 
c<«»-    ,       On  breach  of  the  condition  of  a  bond,  the  penalty  then 

quenoes  of  m:  y 

oondStioL  becomes  the  legal  debt  And  no  reUef  was  given  against 
it  by  the  Common  Law.  But  in  Equity,  where  the  bond  is 
for  the  payment  of  money,  the  obligee  can  only  recover  his 
principal,  interest,  and  costs.  And,  by  the  stat.  4  Anne, 
c.  16,  &  12,  payment  of  the  principal,  interest,  and  costs,  is 
good  at  Law.  And  where  the  bond  is  for  the  performance 
of  any  other  act,  for  the  non-performance  of  which  com- 
pensation may  be  made  in  damages,  the  obligee  is  in 
Equity  only  allowed  those  damages  (s).  When  the  condi- 
tion of  a  bond  is  not  performed,  and  it  thereby  becomes 
absolute,  it  is  a  charge  on  the  personal  estate,  including 
the  chattels  real  of  the  obligor.  And  on  the  death  of  the 
obligor,  it  charges  his  heir,  if  named,  who,  if  there  is  a 
deficiency  of  personal  assets,  is  bound  to  discharge  it,  so 
far  as  he  has  assets  by  descent  {t).  But  the  bond  itself, 
without  a  judgment,  is  not  an  immediate  or  a  direct  charge 
upon  the  real  estate  of  the  obligor;  and  therefore  any 
settlement  or  disposition  which  he  makes  in  his  lifetime 
of  his  freehold  estates,  whether  voluntary  or  not,  will  be 
good  against  bond  creditors,  except  so  far  as  they  may  be 
protected  by  the  stat.  13  Eliz.  c.  5  (u).     2252. 


Section  II. 
Of  DecUiTutions  of  Trust. 

Pr.  iii.T.is,     It  is  not  necessary  that  uses  or  trusts  should  be  created 

Ch  4  8  2. 

-  -^-^  -  by  writing,  but  it  is  necessary  that  uses  or  trusts  of  free- 
How  tniato     •'  °  '' 

(r)  2  Pres.  Shep.  T.  382,  393.  (t)  2  BL  Com.  340;  4  Croise  T. 

(«)  4  Cmise  T.  32,  c  8,  §  13  ;  2  32,  c.  8,  §  8. 

BL  Com.  841 ;  Story*8  Eq.  Jur.  §  (u)  4  CniiBo  T.  32,  a  8,  §  8, 10. 

1314.  See  infra,  T.  12,  Ch.  6,  s.  8,  No.  V. 
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hold,  copyhold,  or  leasehold  hereditaments  be  evidenced  pt.  111.T.12, 
by  writing.    By  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  ' 

.  may  be 

8.  7,  it  is  enacted,  "That  all  declarations  or  creations  of  created  and 

eridenoed. 

trusts  or  confidences  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be 
utterly  void  and  of  none  eflfect."  But  by  s.  8  it  is  pro- 
vided, "  That  where  any  conveyance  shaU  be  made  of  any 
lands  or  tenements  by  which  a  trust  or  confidence  shaU  or 
may  arise  or  result  by  the  implication  or  construction  of 
law,  or  be  transferred  or  extinguished  by  an  act  or  opera- 
tion of  law,  then  and  in  every  such  case  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the 
same  would  have  been  if  this  statute  had  not  been  made." 
2253. 

The  beneficial  owner  of  real  estate  purchased  in  the 
name  of  a  trustee,  may  declare  the  trust  thereof,  as  ''  the 
person  who  is  by  law  enabled  to  declare  such  trust," 
within  the  meaning  of  the  7th  section  of  the  Statute  of 
Frauds  (x),  *2264. 

Declarations  of  trust  of  money,  even  though  secured  on 
real  estate,  or  of  chattels  personal,  need  not  be  created  nor 
evidenced  by  writing  (y).  If  a  person  declares  himself  to 
be  a  trustee  for  another  of  money  or  personal  property  to 
be  recovered,  whether  in  writing  or  by  acts  or  declarations 
of  a  decisive  and  definitive  nature  sufficiently  proved,  the 
transaction  will  be  binding  against  him  and  his  represen- 
tatives (z)  ;  and  if  a  persoii,  by  writing  or  by  word,  directs 
his  debtor  to  hold  the  money  due  in  trust  for  a  third 

{x)   Tiemey  v.   Wood,  19   Beay.  81  Beav.  250. 

830.  (s)   2    Spenoe'B   Eq.    Jiir.   897 

(y)  4  CniiBe  T.  82,  cl2,  §  2,  8 ;  JHppU  v.    OorUi,   11    Hire,   188 

BiorfB  Eq.  Jut.  §  972 ;  1  Spenoe's  Peekham  v.  Taylor,  31  Beav.  250 

Eq.  Jur.  497>-8  ;   2   Spencers  Eq.  Grant  v.  Grant,  84  Beav.  623. 
Jup.  19,  20,  97  ;  Peekham  v.  Tayl4yr, 
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Pr.  III.T.12,  person,  and  such  direction  is  communicated  to  the  debtor 

Ch.  4,  b.  2. 

and  the  donee,  an  effectual  trust  is  created  in  favour  of  the 

donee  (a).  And  if  a  person  signs  and  hands  over  a  memo- 
randum of  gift  of  a  bond,  without  handing  over  the  bond, 
that  has  been  held  to  be  a  good  declaration  of  trust  (&). 
But  a  mere  promise  to  give,  without  valuable  consideration, 
or  a  defective  conveyance,  gift,  or  assignment,  without 
valuable  consideration,  where  the  party  means  actually  to 
vest  the  legal  ownership  in  the  donee,  or  in  any  other 
person  as  trustee  for  him,  will  not  be  considered  as  a 
declaration  of  trust  (c).  In  oi-der  to  give  validity  to  a 
declaration  of  trust  by  a  person,  it  is  necessary  that  he 
should  have  absolutely  parted  with  his  interest  in  the 
property,  and  put  it  out  of  his  own  power,  at  least  in 
intention.  So  that  a  delivery  of  a  box,  not  containing 
a  deed  of  gift,  and  of  the  key  of  which  the  party  deliver- 
ing it  retains  possession,  will  not  amount  to  a  decla- 
ration of  trust  of  the  contents  (d).  And  it  has  been  held 
that  a  memorandum  expressive  of  an  ''  intention  to  leave  " 
and  a  "  determination  to  appropriate  "  a  fund  to  a  person, 
and  a  declaration  during  a  last  illness  of  a  wish  that  it 
should  be  given  to  such  person,  does  not  amount  to  a 
declaration  of  trust,  but  is  a  mere  inoperative  indica- 
tion of  a  testamentary  intent  not  carried  into  effect  («). 
2255. 

"  The  donor  must  have  evinced,  by  acts  which  admit  of 
no  other  interpretation,  that  he  himself  had  ceased  to  be, 
and  that  some  other  person  had  become,  the  beneficial  owner 

(a)  2  Spenoe*B  £q.  Jnr.  581,  898;  JiicharcU  v.  Ddbridge,  L.  R.  18  Eq. 

Paten(m  v.  Murphy,  11  Hare,  88  ;  11 ;  Moore  v.  Moore^  L.  R.  18  Bq. 

Vanderherg  ▼.  Palmer,  i  K.  k  J,  474. 

204.  {d)  Warriner  v.  Sogert,  L.  R.  16 

(&)  Morgan  v.  MaUemm,  L.  R.  10  Eq.  340. 

Eq.  475.  (e)   Re  Glover,  2  Johns,  k  Hem. 

(e)  2  Spence*B  Eq.  Jur.  57,  886  ;  186. 
Dippie   V.    C<yrla,  11    Hare,  188; 
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of  the  subject  of  the  gift  or  transfer ;  and  that  such  legal  pt.  ni.T.i8, 
right  to  it,  if  any,  as  he  retained  was  held  by  him  in  trust  ^^^^^ 
for  the  donee"  (/).    2256. 

Where  a  person  holds  property  iu  trust,  a  declaration  of 
trust,  if  bon&  fide,  is  valid,  though  at  a  distance  of  time* 
and  even  after  the  trustee  has  committed  an  act  of  bank- 
ruptcy (g).  And  if  the  signed  document  refers  to  any 
other  document  which  shows  what  was  meant  by  the 
parties,  that  will  be  sufficient  (fe).  And  if  the  terms  of 
the  trust  do  not  sufficiently  appear  upon  the  face  of  the 
instrument,  evidence  may  be  received  to  show  the  position 
of  the  party  signing,  and  the  circumstances  by  which  he 
knew  himself  to  be  surrounded,  and  the  credibility  of  the 
instrument  (i).     2257. 

Declarations  of  trust  executed  are  construed  in  the  How  decia- 

rattons  of 

same  manner  as  common  law  conveyances  (k).    But,  as  we  *™i*", 
have  seen,  executory  trusts  are  construed  more  liberally  (I), 
2258. 


(/)  ffearUey  ▼.  NickoiUtm,  L.  R.  (i)  2  Spence'i  Eq.  Jur.  22. 

19  Eq.  238.  (Jc)  i  Cruise  T.  82,  c.  19,  §  66. 

{g)  2  Spence'8  Eq.  Jur.  21.  (Q  4  Cniiae  T.  82,  a  19,  §  67. 

(A)  2  Spence'a  Eq.  Jur.  22.  See  supra,  par.  701,  702, 
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CHAPTER  V. 

OF  THE  DIFFERENT  KINDS  OF  DEEDS,  WHEN  CONSIDERED 
WITH  REFERENCE  TO  THE  PURPOSE  TO  BE  EFFECTED  BY 
THEM. 

t5i2*  ch\  Some  of  the  various  kinds  of  deeds  serve  as  purchase  deeds, 
others  as  mortgage  deeds,  others  as  marriage  settlements, 
others  as  deeds  of  family  arrangement,  others  as  deeds  of 
indemnity,  others  as  composition  or  creditors  deeds,  others 
as  apportionments  of  rents,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes,  which  will 
appear  from  the  definitions  given  of  them  in  the  preceding 
pages.  The  attention  of  the  reader  will  only  be  directed 
in  this  place  to  purchase  deeds,  so  far  as  the  covenants  in 
them  are  concerned ;  the  other  points  connected  with  them 
forming  the  subjects  of  many  other  parts  of  this  work. 
The  law  connected  with  marriage  settlements  will  also  be 
found  in  other  parts  of  this  work,  with  the  exception  of  a 
few  points  which  will  be  mentioned  in  the  second  section 
of  this  chapter.  Mortgages  and  mortgage  deeds  have  been 
already  noticed.  And,  with  the  exception  of  some  obser- 
vations on  deeds  of  compromise  and  family  arrangement 
and  creditors'  deeds,  which  are  made  in  the  third  and 
fourth  sections,  the  reader  is  referred  to  other  parts  of  this 
book,  and  to  other  works,  for  the  points  which  ought  to 
be  borne  in  mind  respecting  the  other  kinds  of  deeds, 
when  considered  with  reference  to  the  purpose  to  be 
effected  by  them.    2259. 
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Section  I. 
Of  Purchase  Deeds  (a). 
I.  Who  Covenant  for  the  Title. 

All  persons  (except  the  Sovereign  and  married  women)  ^g"/*^^^* 
who  convey  lands  in  their  own  right  and  for  a  valuable  ^^^^ — ; 
consideration  are  bound  to  enter  into  the  usual  covenants  S^iJS 
for  the  title  (6).     2260.  "**^*- 

Where  the  wife's  estate  is  sold  by  her  and  her  husband,  Huabaadi!. 
as  she  cannot  bind  herself  by  covenant,  he  enters  into  the 
ordinary  covenants  for  title  (c).     2261. 

Tenants  for  life  are  bound  to  covenant  for  title,  where  Tenants  for 

'  life. 

the  estate  is  sold  with  their  assent  under  a  power,  or  where 
a  power  of  sale  has  been  obtained  by  them  to  be  vested  in 
trustees  by  an  Act  of  Parliament.  But  covenants  could 
not  be  required  where  the  sale  is  compulsory  under  Rail- 
way Acts  and  the  like  (cl).  2262. 
A  person  whose  estate  is  sold  under  an  order  of  a  Court  Persons 

whose  es- 

of  Equity,  or  by  a  truste^e  to  whom  he  has  conveyed  it  upon  **^.*^ 
trust  to  sell,  is  bound  to  covenant  for  the  title,  in  the  same  cwwy  or 
manner  as  he  must  have  done  if  he  himseK  had  sold  the  ^^  *^*^- 
estate  (e).    2263. 
Where  lands  are  devised  to  trustees  upon  trust  to  sell,  ccstiiisque 

^  '  trust  of  the 

and  the  proceeds  are  absolutely  given  to  two  or  more  ^^***^  °' 
persons,  all  the  persons  whose  shares  in  the  purchase 
money  are  in  anywise  considerable,  are  bound  to  enter  into 
the  usual  covenants  for  the  title,  to  the  extent  of  their 
respective  shares  (/).    And  the  same  course  is  adopted  in 

(a)  Most  of  the  points  necessaiy  (c)  Sugd.  Concise  View,  433  ;  9 

to  be  borne  in  mind  in  connection  Jann.  &  Byth.  by  Sweet,  455. 
with  purchase  deeds  will  be  found  {d)  Sugd.  Concise  View,  433. 

under  other  heads,  to  which  they  (e)  Sngd.  Concise  View,  432. 

properly  belong.  (/)  4  Cnrise  T.  82,  c.  26,  §  82, 

(6)  4  Croise  T.  32,  c.  25,  §  82  ;  84 ;  Sngd.  Concise  View,  433. 
Sngd.  Conciae  View,  433. 
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III.T.12,  practice,  even  where  an  estate  is  sold  by  trustees  under  a 

will,  and  the  money  is  to  be  applied  in  payment  of  debts, 

&c.,  and  the  residue  is  given  over,  or  where  an  estate  is 
sold  for  similar  purposes  imder  an  order  of  a  Court  of 
Equity,  although  the  purchaser  cannot  insist  on  any 
covenants  for  the  title  in  such  cases.  2264. 
T™»t«*  ^  Where  an  estate  is  conveyed  by  persons  who  have  no 
beneficial  interest,  such  as  trustees  or  assignees  of  a 
bankrupt,  or  with  their  concurrence,  each  is  only  bound 
to  covenant  that  he  has  done  no  act  to  incumber  the 
estate  (g).  2265. 
Rmianipts.  ^  purchaser  cannot  insist  on  the  bankrupt's  covenanting 
for  title  (h).  But  the  usual  practice  is  for  the  bankrupt  to 
enter  into  the  ordinary  covenants  for  title  (i).    2266. 

• 

II.  Covenants  for  Title  in  the  case  of  Estates  vn  Fee. 
ugufti  cove-      The  covenants  usually  entered  into  by  a  vendor  seised 

nants.  *'      •  ^ 

of  the  inheritance,  are,  1st,  that  he  is  seised  in  fee.    2ndly, 

that  he  has  power  to  convey.    3rdly,  for  quiet  enjoyment 

by  the  purchaser,  his  heirs,  and  assigns.    4thly,  that  the 

land  shall  be  held  free  from  incumbrances.    And  Sthly, 

for  further  assurances  (j).    2267. 

covonajit        A  man  having  merely  a  power  to   appoint  an   estate 

Ywrior  haa  caunot  be  said  to  be  seised  in  fee  of  the  estate,  although 

S^t?     ^6  l^as  a  right  to  convey ;  and  therefore,  in  such  a  case,  it 

is  usual  to  omit  the  first  covenant,  and  to  insert  a  covenant 

that  the  power  was  well  created,  and  is  not  suspended  or 

extinguished  (k).     2268. 

Covenant         Where  lands  are  conveyed  to  particular  uses,  instead  of 

where  the  ^  * 

{g)  4  Cruue  T.  82,  c  25,  §  75  ;  (♦)  Sugd.  Condge  View,  488. 

Sugd.  Condfle  View,  488—4  ;  Btip-  {fj  Sugd.  Concise  View,  459  ;  4 

ton,  §  577.  Cruise  T.  82,  c.  25,  §  45,  46,  49,  57, 

(h)  9  Jann.  &  Byth.  by  Sweet,  59. 
266  n.  (o).  (h)  Sugd.  Goncm  View,  459. 
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a  covenant  for  quiet  enjoyment,  the  words  usually  inserted  ^  in.T.12, 

I^H*    Of    Ba     !■ 

are,  that  the  estates  conveyed  shall  be  and  remain  to  the 

oonveyanco 

uses  thereby  declared,  without  any  eviction,  &c.  (I).    2269.  Jfu^^J^" 
With  respect  to  the  covenant  as  to  incumbrances,  which  covenant  as 

to  incum- 

is  always  connected  with  the  covenant  for  quiet  enjoyment,  bnmcos. 
the  common  form  is  not,  that  the  estate  is  free  from  in- 
cumbrances, which  would  amount  to  a  covenant  that  would 
be  broken  as  soon  as  made  if  there  were  any  incumbrance, 
but  it  is  only  that  the  purchaser  shall  enjoy  free  from 
incumbrances ;  and  so  long  as  he  does  so  enjoy  the  estate, 
the  covenant  is  not  broken,  although  there  may  be  incum- 
brances (m).    2270. 

A  covenant  to  do  all  reasonable  acts,  means  such  neces-  covenant 

for  further 

sary  acts  as  the  law  requires  (n).     2271.  aasuranco. 

Where  any  defects  in  the  title,  which  may  be  supplied 
by  the  vendor,  are  discovered  after  the  execution  of  the 
conveyance,  the  vendor  may  be  compelled  in  Equity  to  do 
whatever  is  necessary  to  supply  such  defects,  by  a  bill  for 
a  specific  performance  of  the  covenant  for  further  assurance, 
if  the  transaction  is  firee  from  all  objection  (0).  Under 
such  a  covenant,  a  purchaser  may  require  the  removal  of  a 
judgment  or  other  incumbrance  (jp).  But  it  is  laid  down 
by  Lord  Cowper,  that  a  covenant  for  further  assurance  will 
not  help  the  case,  where  the  original  conveyance  itself  is 
void(g).    2272. 

Where  the  agreement  is  to  convey  an  estate  upon  a  sale, 
the  purchaser  would  have  a  right  to  a  conveyance  with 
usual  covenants,  although'  nothing  was  expressed  about 
covenants  in  the  agreement  (r).  But  where  the  conveyance 
is  a  further  assurance,  the  purchaser  must  be  supposed  to 
have  already  obtained  all  such  covenants  and  evidence  as 

(0  4  CruiBe  T.  32,  c.  25,  §  66.  Sugd.  CondBe  View,  473. 

(i»)  Sugd.  Conciae  View,  471.  (p)  Sugd.  Concise  View,  474. 

(n)  Sugd.  Conciflti  View,  474.  (9)  4  Cruise  T.  32,  c.  25,  §  94. 

(0)  4  Cruise  T.  32,  c.  25,  §  98 ;  (r)  Sugd.  Concise  View,  475. 
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pr.  uLTu,  he  was  entitled  to ;  and  therefore  he  cannot  insist  upon 

any  coveDants  which  he  ought  to  have  obtained  before 

(such,  for  instance,  as  a  covenant  for  production  of  deeds), 
under  the  covenant  for  farther  assurance  («).  And  it  has 
been  held  that  the  covenant  for  further  assurance  does  not 
entitle  a  purchaser  who  has  neglected  to  obtain  evidence  of 
acts  material  to  his  title  at  the  time  of  his  purchase,  after- 
wards to  call  for  the  production  of  such  evidence,  or  to 
have  the  future  preservation  and  production  of  the  docu- 
ments containing  the  evidence  secured  to  him  (t),  2273. 
SudtoiL  ^^  *^^  seller's  solicitor  permits  his  client  to  enter  into  an 
OT^^  unusual  covenant  for  title,  without  explaining  to  him,  not 
only  its  ejSect,  but  also  that  it  is  an  unusual  covenant,  and 
cannot  be  insisted  on,  the  solicitor  will  be  liable  to  the 
client  for  any  consequent  loss  (u).  2274 
Eyiction.  A  purchaser  of  land  sold  for  building  ground,  who  has 
been  evicted,  is  entitled  to  recover  upon  his  covenants,  not 
only  the  value  of  the  land,  but  also  that  of  the  houses 
erected  thereon  (x).    2275. 


III.  Covenants  on  Sale  of  LeaseJwlds. 
Usual  core-      The  usual  coveuauts  in  assignments  of  leasehold  estates. 


naata. 


are,  1st.  That  the  lease  is  valid  in  law,  not  forfeited,  sur- 
rendered, or  determined,  or  become  void  or  voidable. 
2ndly.  That  the  assignor  has  good  right  to  assign.  3rdly. 
That  the  rent  has  been  paid,  and  the  covenants  performed, 
up  to  the  time  of  the  assignment.  4thly.  For  quiet  enjoy- 
ment during  the  term,  free  from  incumbrances,  without  any 
restriction.  And  5thly.  For  further  assurance  (y).     2276. 

(«)  Sngd.  Concise  View,  475--6  ;  Jarm.  k  Byth.  by  Sweet,  378. 
1  JanxL  k  Byth.  by  Sweet,  102.  {x)  Bunny  r.  ffopkinson,  27  Bear. 

{t)  1  Janxi.  &  Byth.  by  Sweet,  565. 
102.  iy)  4  Croiae  T.  82,  c.  25,  §  95. 

(tt)  Sugd.  Concise  View,  430  ;  9 
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Where  a  leasehold  estate  is  sold  by  the  lessee,  the  pur-  pt.  iit.t.i2 

1..>I1>     t)f     Ra     1> 

chaser  is  bound  without  any  express  stipulation,  to  enter 

into  a  covenant  with  the  vendor  to  indemnify  him  against  ^^*°<*®"*" 
the  rent  and  covenants  of  the  lease ;  because  the  original 
lessee  continues  liable,  even  for  breaches  of  covenant  com- 
mitted after  he  has  assigned.  But  where  a  leasehold  estate 
is  sold  by  an  assignee  of  the  lessee  or  of  any  other  assignee, 
the  vendor,  by  the  assignment  itself,  is  discharged  from 
liability  for  any  breaches  of  covenant  not  committed  during 
the  period  of  his  ownership,  unless  he  has  entered  into  a 
covenant  with  the  persoiyMi^^om  he  purchased,  whether 
lessee  or  assignee,  to  pay  the  rent  and  perform  the  cove- 
nants ;  and  in  that  case  he  is  entitled  to  an  indemnity  from 
the  purchaser  against  this  covenant,  from  which  he  is  not 
released  by  his  assignment  (z).  Except  so  far  as  the  stat. 
22  &  23  Vict.  c.  35,  s.  27,  may  protect  him,  the  executor  of 
a  lessee  assigning  leaseholds  to  a  legatee,  whether  specific 
or  residuary,  is  entitled  to  an  indemnity  against  the  rent 
and  covenants  of  the  lease,  to  which,  notwithstanding  the 
assignment,  he  continues  liable  to  the  extent  of  the  assets 
that  have  reached  his  hands  (a).  Where  a  leasehold  estate 
is  sold  by  the  assignees  of  a  bankrupt,  inasmuch  as  such 
assignees  are  not  liable  to  the  covenants  of  the  lease  after 
assignment,  nor  to  any  covenant  of  indemnity  the  bank- 
rupt may  have  entered  into,  they  cannot  require  the  pur- 
chaser to  enter  into  a  covenant  for  their  indemnity  or  for 
the  indemnity  of  the  bankrupt — a  circumstance  which  gives 
purchasers  of  leaseholds  from  assignees  of  bankrupts  an 
important  advantage  (6).     2277. 

(a)  9  Jarm.  &  Byth.  by  Sweet,  Oh.  Ap.  154,  167. 

172 ;   Sngd.  Concise  View,  25 ;   4  (a)  9  Jarm.  A  Byth.  by  Sweet, 

Cruiiie  T.  83,  c  25,  §  37, 96  ;  2  Piatt  889.    See  supra,  par.  1815. 

on  Leases,  417  ;  Hiekling  v.  Boyer,  (6)  Sugd   Concise   View,    25;  9 

8   Maa   &  G.    645 ;   Harding  v.  Jarm.  &  Byth.  by  Sweet,  172,  272, 

MdropolUan  JiaUway  Co.,  L.  B.  7  273. 
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IV.  Against  whose  Acts  a  Vendor  should  Covenant, 

Pr.  inT.ii,     Covenants  for  the  title  are  usually  restrained  and  qnali- 

' —  fied  according  to  the  nature  of  the  vendor^s  title.    And 

although  where  covenants  are  several  and  of  distinct  na- 
tureSy  restrictive  words  annexed  to  one  of  £hem  will  not  be 
applied  to  the  others,  yet  where  all  the  covenants  have  the 
same  object,  and  restrictive  words  are  annexed  to  the  first 
of  them,  those  words  will  be  considered  as  extending  to  all 
^  the  others  (c).      Where  the  vendor  has  himself  purchased 
the  estate,  and  has  obtained  proper  covenants  for  the  title, 
he  is  only  bound  (giving  up  the  title  deeds)  to  covenant 
against  his  own  acts  (d).  But  where  the  title  deeds  are  not 
delivered  up  to  the  vendee,  it  is  desirable  that  the  cove- 
nants should  extend  to  the  acts  of  the  person  from  whom 
the  vendor  purchased  the  estate ;  for  the  covenant  to  pro- 
duce his  purchase  deeds  cannot  insure  the  production  of 
them,  which  may  be  prevented  by  accidents,  for  which  the 
vendor,  in  whose  custody  the  deeds  are,  ought  to  be  the 
sufferer,  rather  than  the  vendee  (e).    2278. 

In  Equity  it  appears  to  be  held  that  a  vendor  not 
claiming  by  purchase,  is  only  bound  to  covenant  against 
his  own  acts  and  those  of  the  owner  who  immediately 
preceded  him  (/).  But,  upon  principle  and  according 
to  the  settled  practice  of  conveyancers,  where  a  vendor 
derives  title  by  descent,  devise,  or  voluntary  deed,  without 
proper  covenants  for  the  title,  he  ought  to  covenant,  not 
only  against  his  own  acts,  but  also  against  the  acts  of  all 
the  intermediate  owners,  up  to  the  last  purchaser  for  valu- 
able consideration  or  other  pei'son  who  obtained  proper 

(r)  4  (^rnlKiT.  82,  o.  95,  §  68;  {e)  4  Crmse  T.  82,  c.  25,  §  73; 

Sugti.  (^onoine  VloW,  465.  Feame's  Posth.  Works,  UO.      But 

(d)  4  C^ruUe  T.  82,  c.  25,  §  72, 74  ;  see  Sugd.  Gondse  View,  432. 

Sugd.  Conoiae  Viow,  482  ;  9  J  urn,  (/)  Sugd.  Conoise  View,  432  ;  9 

dk  Byth.  by  Sweet,  878.  Jarm.  &  Bjth.  by  Sweet,  373. 
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covenants  for  the  title,  so  that  the  purchaser  from  such  pt.  ni.T.12, 

\^n«  Oy  8«   !• 

vendor  may  be  protected  by  covenants  extending  to  the  

acts  of  all  tiie   successive  owners  of  the   property  (g). 
2279. 

Where  there  is  a  defect  in  the  title,  a  purchaser  has  a 
right  to  covenants  against  all  persons  claiming  a  lawful 
title  to  the  estate,  which,  unless  the  defect  appears  on  the 
face  of  the  conveyance,  should  be  by  a  separate  deed. 
And  where  a  purchaser  consents  to  take  a  defective  title, 
relying  for  security  on  the  vendor's  coveDant,  this  should 
be  particularly  mentioned  to  be  the  agreement  of  the 
parties ;  for  otherwise,  as  the  defect  was  known,  it  might 
be  contended  that  the  covenants  for  the  title  should  not 
extend  to  warrant  it  against  such  particular  defect  (h). 
2280. 

V.  To  what  kind  of  Acts  Covenants  will  eatend. 
The  law  will  never  adjudge  a  person  to  covenant  agaiust  Asagoneni 

*  rule,  cove- 

the  wrongful  acts   of  strangers,  unless   his  covenant  is>^^^onot 
express  to  that  purpose ;  for  the  law  itself  defends  every  JS^S^? 
one  against  wrong.    And  therefore,  though  a  person  may 
covenant  in  the  most  general  terms  for  the  title  to  lands, 
yet  such  covenant  will  not  be  held  to  extend  to  tortious 
acts.    If  general  covenants  extended  to  tortious  evictions,  . 
a  way  might  be  opened   for  secret  practices  and  com- 
binations between  a   purchaser  and  strangers,  that  the 
purchasers  might  recover  damages  from  the  covenantors  (i). 
2281. 

But  where  the  covenant  is  to  save  the  purchaser  harm-  SxoeptionB. 
less  from  all  acts  of  a  particular  person,  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  of  that 

{g)  Feame'f  FostL  Works,  110  ;  Siigd  Concise  View,  481. 

Sngd.  Concise  View,  432;  4  Cruise  (t)   Sngd.    Concise   Yiew^    4j»9  ; 

T.  82,  c  25,  §  74—6 ;  9  Jwrn.  ft  Burton,  §  578 ;  4  Cruise  T.  33,  0. 

Byth.  by  Sweet,  373.  25,  §  50. 

(A)  4  Cmise  T.  32,  c.  25,  §  75 ; 
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Covenants 
extend  to 


nantor. 


•  iyT.12,  person,  whether  by  title  or  not  ( j).  So  where  the  coYenant 
is  against  all  claims  to  a  particular  right,  it  will  extend  to 
tortious  as  well  as  to  legal  claims  (k).    2282. 

Notwithstanding  the  engagement  be  expressly  against 
torttoug  acts  la^ij  a(5t;g^  yet  any  act  of  the  covenantor  himself  which 

amounts  to  an  assertion  of  title,  however  groundless, 
will  be  a  breach  of  covenant  ({),  although  the  act  done 
by  him  was  tortious  and  might  be  the  subject  of  an 
action  of  trespass;  and  if  the  covenant  extends  to  his 
heirs  or  executors,  the  rule  equally  applies  to  them  (m). 
2283. 


Section  II. 
Of  Marriage  SettlemerUs  (n), 
pr.  ni.T.i2,      Where  a  covenant  is  entered  into  to  settle  after-acquired 

VyHa    Of    8>    Mm 

property  of  the  wife,  it  should  be  expressed  whether  it  is 

Covonant  to  *      -^       "^  ^ 

iS^pro-    iiiteiided   to    comprise    property  given  to  her  separate 

SSSiont.'^  use  (o).    2284 

An  assignment  by  an  intended  wife  of  her  future  pro- 
perty, followed  by  a  covenant  by  the  intended  husband  to 
settle  the  after-acquired  property  of  the  wife,  will  not 
extend  to  property  given  to  the  wife  in  terms  which 
are  inconsistent  with  the  trusts  of  the  settlement  {p). 
2285. 

A  covenant  to  settle  after-acquired  property  does  not 
comprise  a  life  interest  of  the  husband  under  a  subsequent 


U)  i  Craise  T.  82,  c  25,  §  52; 
Siigd.  Concise  View,  459. 

(h)  i  Crnifle  T.  32,  c.  25,  §  54 ; 
Sngd.  Concifle  View,  460. 

(0  Burton,  §  578. 

(m)  Sogd.  Concise  View,  460. 

(n)  Most  of  the  points  necessary 
to  be  borne  in  mind  in  connection 
with  marriage  settlements,  wiU  be 


f  otmd  nnder  other  heads,  to  which 
they  properly  belong. 

(o)  See  Brooh  v.  KeUh,  1  Dr.  & 
Sm.  462 ;  WUloughJby  v.  MiddiOon, 
2  Johns.  &  Hem.  344 ;  CampbcU  w 
Bainbridge,  L.  K.  6  Eq.  Cas.  649. 

(p)  In  re  Ma%nw<urinff*i  Settie* 
ment,  L.  R.  2  Eq.  487. 


OF  MARRIAGE  SETTLEMENTS.  841 

will ;  nor  does  a  settlement  of  property  "  then  in  his  pt.  111.T.12, 
possession  or  to  which  he  might  claim  to  be  possessed  of — il... 
or  interested  in  in  any  manner  howsoever/'  comprise  his 
life  interest  under  a  prior  will  (q).  Where,  in  a  marriage 
settlement,  the  intended  wife  has  assigned  all  the  property 
to  which  she  then  was,  or  to  which  she  or  her  intended 
husband  in  her  right  should  during  the  coverture  become 
entitled,  to  trustees,  upon  the  trusts  thereby  declared,  this 
does  not  amount  to  a  covenant  to  exercise  a  general  power 
of  appointment  in  favour  of  the  objects  and  upon  the 
trusts  of  the  settlement.  And  if  she  appoints  an  annuity 
to  herseK,  this  will  not  be  affected  by  the  settlement, 
unless  it  was  intended  by  the  settlement  that  any  after- 
acquired  property  should  be  converted  or  taken  otherwise 
than  in  the  state  in  which  it  should  be  so  acquired.  But 
if  she  appoints  a  gross  sum  to  herself  for  her  separate 
use,  it  will  be  bound  by  the  trusts  of  the  settlement, 
even  though  the  appointment  contained  a  power  of  revo- 
cation (r).  Where  husband  and  wife  jointly  or  jointly 
and  severally  covenant  to  settle  all  property  which  the 
wife,  or  the  husband  in  her  right,  might  thereafter  become 
entitled  to,  such  a  covenant  (in  the  absence  of  any  expres- 
sions to  the  contrary)  does  not  apply  to  any  property 
acquired  after  the  determination  of  the  coverture  («). 
2286. 

A  covenant  in  a  marriage  settlement,  to  settle  property 
to  which  the  wife  was  "then  entitled  for  any  interest 
whatever,"  applies  to  property  to  which  she  was  entitled 
on  the  death  of  another,  or  in  contingency  (t).    2287. 


(2)  SL  Aubyn  v.  Humphreys,  22  Eq.  546 ;  Carter  v.  Carter,  L.  R  8 

BeaT.  175 ;  White  v.  Briggs,  decided  Eq.  551 ;  Jn  re  Edwards,  L.  B.  9 

by  Lord  Cottenham,  C,  and  reported  Ch.  Ap.  97. 

22  Beav.  176,  note.  [t)  In  re  MackemU^i  Settlement, 

(r)  Ewart  y.  JkoaH,  11  HarB,276.  L.  R  2  Gh.   Ap.   845  ;  Agar  v. 

(«)  Dickinson  v.  IHUwyn,  L.  E.  8  Qeorge,  L.  B.  2  Gh.  V,  706. 
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^i^s'i'?'     ^  covenant  to  settle  all  the  real  and  personal  estate  of 

or  to  which  the  intended  wife  should  at  any  time  during 

the  coverture  become  seised,  possessed,  or  entitled,  does 
not  comprise  a  vested  estate  in  a  moiety  of  a  leasehold 
which  she  had  at  the  time  of  the  marriage ;  though  it  does 
comprise  the  other  moiety  which  she  did  not  acquire  till 
after  the  marriage :  nor  does  it  comprise  a  vested  interest 
in  certain  property,  though  at  the  time  of  the  marriage  it 
was  not  ascertained  whether  it  would  turn  out  to  be  of  any 
value  or  not  (u).  And  it  has  been  held  that  it  does  not 
comprise  money  received  for  commutation  qf  haK  pay  (v). 
2288. 

And  if  a  person  covenants  to  settle  any  real  or  personal 
estate  which  should  descend,  devolve  to,  or  vest  in  his 
wife,  or  to  or  in  him  in  her  right,  the  covenant  will  not 
include  property  which  belonged  to  the  wife  at  the  time  (to). 
2289. 

The  words,  "  become  entitled,"  import  a  change  of  con- 
dition ;  and  hence  they  include  a  contingent  interest  which 
becomes  vested  during  the  coverture,  but  they  do  not 
include  stock  vested  in  possession  at  the  date  of  the  settle- 
ment (w).  And  they  may  also  include  property  which  was 
a  vested  remainder  at  the  time  of  the  marriage,  and  becomes 
vested  in  possession  during  the  coverture  (y).     2290. 

Where  a  father,  6n  a  treaty  for  the  marriage  of  hia 
daughter,  promises  the  intended  husband  that  at  the 
father's  decease  she  shall  have  her  share  of  whatever 
property  he  shall  die  possessed  of,  the  daughter  will  be 

(tt)  WiUon  V.   Oolvin,  3  Drewiy,  1  Eq.  290. 

617.    In  re  Brawne*8  WiU,  L.  B.  7  (x)  Archer  v.  KeUp,  1  Dr.  &  Sm. 

Eq.  231.    See  Be  Hughes's  Trusts,  300. 

4  Gif.  432  ;  In  re  Peddei's  SeUU-  (y)  In  re  ClinJUm's  Trust,  L.   R. 

meiU  TrmU,  L.  R«  10  Eq.  685.  13  Eq.  295.    On  this  subject,  see 

(t;)  Churchill  y»  Denny,  L»  R  20  alao  the  conflicting  dedsions,  In  rt 

£:q.  534.  Viands  SetOemenC  Trusts,  L.  B.  18 

(10)  ChurehUlv.ShepperdjdSBeskV,  Eq.  436;  and  In  re  Jones^  Will,  Tu 

107..  In  re  Wyndhcm's  Trusts,  L.  &  R  2  Gh.  D.  862. 
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entitled  to  the  share  of  personalty  which  she  wonld  take  pt.  111.T.12, 

under  the  Statute  of  Distributions  in  case  of  an  intestacy, 

but  not  any  real  estate  (z),    2291. 
Where  there  are  articles  and  a  settlement  before  mar-  where  arti. 

doB  and  set" 

riage,  there,  as  a  general  rule,  the  settlement  alone  can  be  tiemont 
looked  to :  if  it  is  different  from  the  articles,  it  must  be 
taken  as  a  new  agreement.  But  if  it  purports  to  be 
executed  in  pursuance  of  the  articles,  or  if  there  is  clear 
and  satisfactory  evidence  showing  that  the  discrepancy  had 
arisen  from  a'  mistake,  the  Court  will  reform  the  settle- 
ment, and  make  it  conformable  to  the  real  intention  of 
the  parties  (a).  If  the  articles  are  before  marriage  and 
the  settlement  after  marriage,  the  articles  are  in  effect  the 
binding  settlement ;  and  if  the  settlement  gives  estates  or 
interests  different  from  those  which  the  Court  would  give 
on  the  construction  of.  the  articles,  the  settlement  will  be 
reformed,  as  between  the  parties  and  their  representa- 
tives and  mere  volunteers,  but  not  as  against  a  purchaser 
for  valuable  consideration  without  notice  (6).    2292. 

In  a  marriage  settlement  there  is  sometimes  a  clause  ciauM  of 
providing  that  "  in  case  any.  of  the  younger  sons  shall 
become  an  eldest  or  only  son,"  his  portion  shall  accrue  to 
the  other  children.  And  by  force  of  this  clause  a  younger 
son  may  lose  his  portion  on  becoming  an  eldest  or  only 
son,  although  he  may  not  have  succeeded  to  the  property 
of  his  elder  brother  (c).  This  is,  of  course,  contrary  to  the 
intention  of  the  settlor,  who  must  be  presumed  to  have 
intended  that  all  the  children  of  the  marriage  should  be 
provided  for.  It  is  evident,  therefore,  that  the  condition  on 
which  the  accruer  is  to  take  place  ought  to  be  more  fully 
and  accurately  expressed.    2293. 

(z)  Lamer  v.  Fidder,  32  Beav.  1.  Peachy  on  SettL  182.    See  Mignan 

(a)  2  Spenoe'sEq.  Jnr.  140 ;  Bold  v.  Parry,  31  Beav.  211. 

▼.  Hutchiruon,  5  D.  M.  &  G.  568,  (c)  See  Peacock  v,  Pa/rez^  2  Keen, 

568.  689. 

(h)  2  Spence'fl  Eq.  Jur.  140—1. 
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tecs,  at  die  reo  Tieat  in  wrftcs  of  ibe  wife,  to  adrmee  pait 

tfi*,rt«a<  I  iTjf  ^ jiij  jy^^  mr*neT3  to  the  IiTiisiaiad.  on  tie  aeeizzxtT  of  liis 
'^Ajui      ly^^^^  ^-j^  ^  proTOO  dbit  iter  sfeo-ili  20c  be  obliged  to 
call  in  tr.e  moneTs  30  knt  qr.!«?sg  reciired  bTtfae  wife, 
ceaae?  to  be  at.pIioah!e  t»3  ie  Li^hard  afi«a'  be  has  taken 
the  benf:£t  of  any  Act  f  jr  the  rtli-rf  of  ia** jlTent  debtors  (tf). 
22D4. 
Pi-^f-^^ajiw       Where  a  person  makes  a  setdement  en  his  tist  marriage 
'/.*.r.../^'     on  his  soiw  in  tail,  remAinJer  to  i)«s»?ns  not  within  the 
ITl^ii!^^!  <^'^^i''€^^2t:on  of  the  marriage,  and   snbseqnentlT,  (m  a 
fi^iT.a-  *5C^>iid  marriage,  covenants  that  he  will  settle  the  rerersion 
t^^r»'...wv^  expectant  upon  the  decease  of  his  sons  withont  issne,  to 
^A.ttr^'     the  use  of  the  children  of  that  marriage,  it  has  been  held 
by  Sir  E,  Sugflm^  when  Lord  Chancellor  of  Ireland,  that 
they  will  take  in  preference  to  the  persons  claiming 
nnder  the  voluntary  limitations  in  the  first  settlement  {e). 
2295, 
ixreetion  in     Where  a  testator  directs  a  settlement  to  be  made,  he  is 
uc-uunit.      deemed  to  have  intended  that  all  usual  powers  should  be 
inserted;  such  as  powers  of  leasing,  sale  and  exchange, 
with  a  receipt  clause,  in  the  case  of  real  estate,  and  provi* 
sions  for  maintenance,  education,  and  advancement,  and 
appointment  of  new  trustees  (/).    2296. 
utAtci  Where  a  fund  is  directed  to  be  settled  on  a  dauirhter 

J2jj^n«^  •  and  her  issue,  so  that  the  same  may  not  be  subject  to  her 
husband's  control  or  engagements,  the  proper  mode  is  to 
settle  the  property  on  her  for  life,  for  her  separate  use, 
without  power  of  anticipation ;  after  her  death,  to  her  issue, 
as  she  shall  appoint  by  deed  or  will;  and  in  default  of  ap- 
pointment to  the  issue  living  at  her  death,  equally,  per 
stirpes;  and  in  default  of  such  issue,  then  as  she  shall 

(d)  Boa  v.  Godtdl,  1  Y.  &  G.  C.      &  W.  820. 
0.  617.  (/)  Turner  v.  Sargent,  17  Be^v 

(0)  Staekpock  y.  StachpooUy  4  Dra.      51 5. 
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appoint  by  will;  and  in  default  of  appointment,  to  her^MiT.n, 
executors,  administrators,  and  assigns  {g).    2297. 

Or,  it  may  be  stated  in  such  words  as  these:  "The 
mode  of  settling  a  wife's  fortune  which  is  approved 
by  the  Court  is,  to  give  her  the  first  life  interest  for  her 
separate  use ;  then  a  life  interest  to  the  husband ;  then 
(subject  to  powers  given  to  the  husband  and  wife  of  ap- 
pointing the  fund  among  the  issue  of  the  marriage)  it  is 
given  equally  to  such  of  the  children  as,  being  sons,  attain 
twenty-one,  or,  being  daughters,  attain  that  age  or  marry, 
or  else  to  the  children  equally,  with  gifts  over  in 
favour  of  the  others,  if  any  of  them,  being  sons,  die  under 
twenty-one,  or,  being  daughters,  die  under  that  age  and 
unmarried ;  if  there  is  no  child,  who,  being  a  son,  attains 
twenty-one,  or,  being  a  daughter,  attains  twenty-one  or 
marries,  then,  if  the  wife  survives,  the  fund  is  limited  to 
her ;  but  if  she  dies  in  her  husband's  lifetime,  she  has  a 
general  power  of  appointment  over  it ;  and  in  default  of  any 
exercise  of  that  power,  it  is  given  to  her  next  of  kin,  as  if  she 
had  died  intestate  and  without  having  married  "  (h).    2298. 

An  antenuptial  settlement  cannot  be  set  aside,  reformed,  setting 

aside,  re- 

or  varied,  on  the  ground  that  it  was  intended  that  there  'oming,  or 

c  varylnga 

should  be  a  pecuniary  consideration  on  both  sides,  whereas  M*tie°i<«t- 
the  pecimiary  consideration  on  one  side  has  failed;  and 
this  is  this  case,  whether  as  between  the  persons  who  are 
within  the  marriage  consideration,  or  as  between  the 
husband  and  appointees  of  the  wife  who  are  strangers ;  for, 
such  appointees,  though  volunteers  as  between  the  wife 
and  themselves,  are  not  volunteers  as  between  themselves 
and  the  husband,  but  claim  under  and  therefore  stand  in 
the  situation  of  a  purchaser  (z).     2299. 

ig)  SUmUy  v.  Jadman,  28  Beav.  Oog(mv.lh^fidd,Ij.  B.  2  Ch.  D.  49, 

450  ;  Smiih  v.  lUffe,  L.  R.  20  Eq.  50. 

666.  (»')  CampbeU  y.  Ingilby,  21  Beav. 

{h)  Lord   Justice  BaggaUay,  in  567  ;  1  D.  &  J.  893. 
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^k'^/  !'&'  Where  a  settlement  is  made  by  a  peracm  in  illneaB  and 
%tfxumt^  nnder  the  apprehension  of  speedy  dissolution,  it  should 
^^%M  ^^^''1'^^  A  power  of  revocation,  so  as  to  give  him  the  oppor- 
'^  •"^^  tnnity  of  revoking  it  in  case  of  his  recovery  and  forming 
a  cool  judgment ;  and  if  such  a  power  is  not  inserted,  the 
deed  will  be  set  aside  (j).  2300. 
K^uJeo«»-  I(  in  a  marriage  settlement,  a  poson  enters  into  a  cove- 
^^  f«'^  nant  to  settle  property  on  the  objects  of  the  settlement,  in 
case  another  person  who  covenants  so  to  do  should  also 
settle  property  upon  them,  and  it  is  intended  that  the 
covenant  of  the  one  should  not  be  performed  unless  the 
other  should  make  such  settlement  on  his  part,  care  should 
be  taken  unequivocally  to  express  that  intention*  For 
though  the  making  of  such  setilment  by  the  other  may 
appear  to  be  a  condition  precedent,  looking  to  the  terms 
of  the  covenant  alone ;  yet,  if  from  any  other  part  of  the 
instrument  it  appears  to  be  doubtful  whether  it  was  in- 
tended to  be  a  condition  precedent,  it  will  not  be  construed 
as  such,  because,  as  a  general  rule,  in  marriage  contracts 
there  can  be  no  resistance  on  the  part  of  one,  merely  be* 
cause  another  contracting  party  has  failed  to  perform  his 
part  of  the  agreement ;  inasmuch  as  the  parties  to  the  con- 
tract are  not  the  only  persons  having  an  interest  in  the 
subject,  but  the  contract  is  made  by  them  on  behalf  of  the 
issue  of  the  marriage  (k).  2301. 
^^^  Marriage  articles  will  be  specifically  executed  on  the 
application  of  any  person  within  the  scope  of  the  con- 
sideration of  the  marriage,  or  of  those  claiming  under  any 
such  person.  But  they  will  not  be  specifically  executed 
on  the  application  of  persons  who  are  volunteers,  even  of  a 
wife  or  child  by  a  subsequent  marriage ;  although  where 
the  bill  is  brought  by  persons  who  are  within  the  scope  of 
the  consideration,  or  by  those  claiming  imder  them,  Courts 

U)  FonhdEW  V.  WelAy,  30  Beav.  {k)  Lloyd  v.  lAoyd,  2  My.  &  Cr. 

192.  192. 


artlclM. 
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■ 

of  Equity  will  decree  a  specific  execution  throughout,  as  pt.  in.T.12, 

well  in  favour  of  the  mere  volunteers,  as  of  the  plaintiff; 

as  they  either  execute  them  in  toto,  or  not  at  all  (I). 
2802. 

In  a  settlement  on  the  marriage  of  a  female  ward  of  s«tti«m^t 
Court,  provision  must  be  made,  out  of  her  fortune,  for  the  ^^"^ 
children  of  a  fature  marriage  (m).    2303. 

Where  a  settlement  is  executed  a  few  days  after  the  souiement 

\)y  A  lady 

lady,  who  was  a  ward  of  Court,  has  attained  her  majority,  Bhoi^ofter 
and  is  pursuant  to  proposals  made  a  very  short  time 
before  she  attained  her  majority,  and  is  such  that  the  Court 
would  not  approve  thereof,  it  ¥rill  be  rectified,  if  at  least  it 
was  the  work  of  her  friends,  and  she  was  not  made  to  un- 
derstand  its  effect  and  called  upon  to  exercise  her  judg- 
ment upon  it  (71).     2304 

A  settlement  made  by  an  unmarried  lady  shortly  after 
majority,  without  contemplating  marriage  with  any  par- 
ticular person,  will  be  set  aside,  as  an  improvident  act 
of  a  person  who  ought  to  be  protected  by  the  Court  (0). 
2305. 

The  effect  of  a  limitation  or  appointment  of  personalty  limitation 

or  appoint- 
to  the  executors  and  administrators  of  a  settlor,  is,  simplv  "a«nttothe 

'      '  -^  •'   executora 

to  add  it  to  his  general  personal  estate,  so  as  to  subject  it  52^^;^"  of 
to  any  disposition  which  he  may  make  of  it  in  his  lifetime  *  '*®"^**'* 
or  by  his  will,  or  to  any  liability  incident  to  his  general 
personal  estate  (as  to  the  claims  of  trustees  in  bankruptcy 
or  insolvency),  or  to  the  Statutes  of  Distribution,  as  the 
case  may  be.  And  this  rule  applies  even  to  money  pay- 
able at  the  settlor's  death  under  a  policy  of  life  assurance, 
because  the  settlor  or  his  trustees  may  sell  the  policies 
at  once  (p).    2306. 

(0  story's  Bq.  Jur.  §  986,  987 ;  266. 
8  Spence's  Bq.  Jur.  287.  M  SvtrUt  v.  EvtriU,  L,  R.  10  Eq. 

(m)  Rudgt  v.  WinntOy  10  Beav.  406. 
93.  (p)  Mackenzie    ▼.    Mackenzie^   8 

(»)  M(mey  v.  Money,  8  Prewry,      Mac  ^  G.  669. 
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^"^T"  2^'      JteJicf  will  be  granted  against  acts  secretly  done  by  a 
;rr3 "       woman  in  contravention  of  the  marital  rights,  or  in  disap- 

Frauds  on  o        '  '^ 

Sl^teir ex-  pointment  of  the  just  expectations  of  her  intended  hus- 
poctationfl,   ]y^^^ .  ^  where  a  woman,  in  contemplation  of  marriage 

and  without  the  privity  of  her  intended  husband,  makes  a 

settlement  to  her  separate  use,  or  a  conveyance  in  favour 

of  persons  for  whom  she  is  under  no  moral  obligation  to 

prpvide.     But  a  reasonable  provision  for  her  children  by  a 

former  marriage,  under  circumstances  of  good  faith,  is  free 

from  objection  (5).    2307. 

Settlement       If  a  pcrsou  maxrics  his  deceased  wife's  sister,  she  can- 
by  deceased 

wife's  slater,  not  make  a  valid  settlement  on  him  (r).     2808. 

Power  of         Where  a  marriaee  settlement  contains  a  power  of  re- 

revocation.  "  '■ 

voking  the  uses,  trusts,  &c.,  and  of  appointing  new  uses, 
trusts,  &c,  in  lieu  of  those  revoked,  tliis  power  only 
authorises  a  revocation  for  the  purpose  of  resettling  the 
estate  for  the  benefit  of  the  cestuis  que  trust,  and  does  not 
authorise  a  mortgage  for  a  sum  to  be  paid  to  the  husband  (s). 
2309. 


Section  III. 
Of  Deeds  of  Compromise  and  Family  Arrangement 
pt.  ni.T.i2,      In  the  case  of  a  compromise  of  doubtful  rights,  if  aU  the 

V/II       0|    S»    a)* 

parties  are  in  a  state  of  mutual  ignorance,  or  they  are  all 

acquainted  with  the  doubts  which  exist  in  their  favour,  the 
compromise  is  binding.  But  where  one  or  more  of  them  is 
or  are  not  aware  of  the  doubts  existing  in  his  or  their 
favour,  while  the  fact  that  such  doubts  exist  is  known  to 
the  other  or  others  of  them,  the  compromise  is  not  bind- 
ing {t) ;  because,  in  that  case,  there  is  room  for  the  pre- 

[q)  Stor/s  Eq.  Jur.    §  273 ;   2      J.  521. 
Spence's  Eq.  Jur.  505.  («)  Eland  v.  Balcer^  29  Beav.  137. 

(r)  CouUon  v,  Almriy  2  D.  F.  &  {i)  See  Story's  Eq.  Jur.  §  130—1. 
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sumption  of  surprise  or  confidence  abused,  and  the  very  pt.  111.T.12, 

nature  of  the  transaction  made  it  requisite  that  all  the 

parties  should  be  on  an  equality  as  regards  knowledge  or 
ignorance  of  the  doubts  existing  in  their  favour.  To  render 
a  family  compromise  binding,  there  must  be  an  honest  dis- 
closure, by  each  party  to  the  other,  of  aU  such  material 
facts  known  to  them,  relative  to  their  rights  and  title,  as 
are  calculated  to  influence  the  judgment  in  the  adoption  of 
the  compromise ;  and  any  advantage  taken  by  either  of  the 
parties  of  the  known  ignorance  of  the  other  of  such  facts 
renders  such  compromise  void  in  Equity  (u).    2310. 

Deeds  of  the  nature  of  family  arrangements  are  exempted 
from  the  rules  as  to  the  adequacy  of  the  consideration 
applicable  to  other  deeds ;  the  consideration  in  such  cases 
being  compounded  partly  of  value  and  partly  of  natural 
love  and  affection.  And  it  is  not  necessary  that  there 
should  be  any  rights  in  dispute,  in  order  to  uphold 
them  {x).    2311. 

To  render  the  compromise  of  litigation  valid,  it  is  not 
necessary  that  the  question  in  dispute  should  be  really 
doubtful,  if  the  parties  bon&  fide  considered  it  to  be  so  (y). 
2312. 

Section  IV. 

Of  Creditors*  Deeds. 

I.  Creditors*  Deeds  generally. 

It  will  appear  from  a  preceding  and  a  subsequent  chapter  ^-  i"t.i2, 
that  a  conveyance  or  assignment  may  be  valid,  under  - 

Conveyanoo 

certain  circumstances,  even  though  made  by  an  insolvent  °^  ^^^ 


mcDt  for  n 


(11)  SmUh  V.  Pincambe,  8  Mac.  &  &  Sm.  878  ;  L.  R.  2  Ch.  Ap.  294. 

G.  659  ;  Oreenvfood  ▼.  Greenwood,  2  As  to  deeds  of  this  nature,  see  also 

D.  J.  &  S.  28  ;   Brooke  v.  Lord  DinuddU  v.  Dimsdale,  3  Drewiy, 

Mostyn,  2  D.  J.  &  a  878.  556,  569—571. 

{x)  Feme  v.  Persse,  7  CL  &  F.  {y)  Lucfs  Case,  4  D.  M.  &  a. 

279  ;  Wmiams  v.  WiUiama,  2  Dr.  856. 
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pt.  iii.t.12,  debtor  in  favour  of  a  particular  creditor :  and  that,  on  the 

vn«  0|  8.  4. 

^^^  other  hand,  a  conveyance  or  assignment  by  such  a  person 
^^^  may  be  invalid,  under  certain  circumstances,  even  though 
A  tte  made  for  the  benefit  of  aU  his  creditors  (z).  2313. 
bividid!*  Conveyances  in  trust  to  sell  and  pay  creditors  are  in  the 
ttftlTS?^-  nature  of  an  instrument  of  agency,  and  revocable  at  the 
tA'CT^  ^  wiU  of  the  debtor,  unless  the  creditors  are  executing  parties^ 

or  the  deed  has  been  acted  upon,  or  notice  given  to  the 

creditors  (a).     2314. 
^Mingof       A  conveyance  by  a  debtor  of.  his  goods  to  two  creditors, 
perty.        for  the  benefit  of   themselves  and  the   other  creditors, 

passes  the  property  at  once  on  the  execution  of  the  deed 

by  the  debtor,  without  any  assent  on  the  part  of  the 

trustees  (6).     2315. 
aStenmant       Where  a  deed  of  assignment  purports  to  be  made  by  all 
Sro^of^  the  partners  in  a  firm,  and  to  convey  all  their  personal 
^SJi.       estate  and  effects  whatsoever  in  trust  for  the  benefit  of 

creditors,  and  it  is  executed  by  only  one  of  the  partners,  it 

operates  to  convey  all  his  separate  effects,  and  all  his  share 

in  the  joint  effects  (c).     2316. 
Whereon-       Jn  order  to  entitle  the  creditors  named  in  a  general 

ditora  take,  ^ 

^SJ,  A*c.  assignment  for  the  benefit  of  creditors  to  take  under  it, 
it  is  not  necessary  that  they  should  be  technical  parties 
thereto,  unless  they  are  named  in  the  assignment  as 
parties,  and  are  expressly  required  to  execute  before  they 
can  take  under  its  provisiona  It  is  sufficient  if  they  have 
notice  of  the  trust  in  their  favour,  and  assent  to  it ;  and 
if  there  is  no  stipulation  for  a  release,  or  any  other  con- 
dition in  it  which  may  not  be  for  their  benefit,  their  assent 
will  be  presumed,  till  the  contrary  appears  (d).    2317. 

{z)  See  supra,  par.  1582  ;  infns  Q.  K  642. 
par.  2375—2884.  (c)  Bowher  y.  Bwdekin,  Wb/Lk 

{ay  Coote  Mortg.   8rd  ed.   164 ;  W.  128. 
Story's  £q.  Jur.  §  1036  b ;  SUeU  v.  (d)  Story^s  £q.  Jur.  §   1086  a  ; 

Murphy,  3  Moore's  P.  O.  C.  445.  Bee  Biron  y.  Mount,  24  Beay.  642. 

[b)  Hobton  y.  Thdluaon,  L.  R.  2 
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Under  special  circumstances,  creditors  who   have   not  pt-  i"t.i2. 

acceded  to  a  composition  deed  within  the  time  limited  • 

by  it,  may  participate  in  the  benefits  thereof  (e).  And 
where  creditors  have  acted  under  a  deed  of  composi- 
tion and  treated  it  as  valid,  a  Court  of  Equity  will 
also  act  under  it  and  treat  it  as  valid  as  against  the 
assignor,  though  the  creditors  have  not  executed  it  within 
the  time  prescribed  (/).  A  deed  of  trust  for  the  benefit  of 
creditors  is  not  avoided,  though  the  creditors  named  as 
parties  to  it  of  the  second  part  are  described  as  the  several 
persons  whose  names  and  the  amount  of  whose  debts  are 
set  out  in  a  schedule  thereimto  annexed,  and  yet  there  is 
no  schedule  annexed  at  the  time  of  execution,  and  erasures 
are  made  in  the  names  of  some  of  the  creditors  written  in 
the  schedule  afterwards  added,  and  agsdnst  the  names  of 
others  no  sums  are  set  (jg).    2318. 

If  any  creditor  who  is  a  party  to  a  composition  deed,  Fmuds  on 

croditora. 

has,  unknown  to  the  other  creditors,  obtained  any  benefit 
or  security,  either  from  the  debtor  or  a  third  person, 
beyond  what  the  others  have  received,  or  enters  into  a 
contract  with  the  debtor  which  prevents  him  fix)m  being 
put  into  that  situation  of  freedom  from  resisting  demands 
which  may  be  considered  as  one  of  the  chief  inducements 
to  the  others  to  sign  the  deed,  it  is  a  fraud  on  the  policy  of 
the  law ;  and  such  secret  arrangements  are  entirely  void, 
even  as  against  the  assenting  debtor,  or  his  sureties,  or  his 
friends;  and  money  paid  under  them  may  be  recovered 
back(fe).    2319. 

(e)  Whiimore    v.    Turquand^    1  47. 
Johns.  &  Hem.  444  {h)  See  Story* s  Eq.  Jur.  §  878^9  ; 

(/)  2  Spenoe's  Eq.  Jur.  854.    In  2    Spence'e  Eq.    Jur.    857—360  ; 

re  Babef^B  Trutts,  L.  R.  10  Eq.  554.  F^Uger  v.  Browne,  28  Beav.  891. 

(y)  Wtit  ▼.  Suward,  14  M.  &  W. 
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II.  Deed  of  Aryungement,  under  the  Bankruptcy  Act  of 
1861,  where  there  have  been  Proceedings  in  Bank- 
ruptcy (i). 

pr.  III.T.12,      Bv  s.  187,  "  If  the  proceedings  in  bankruptcy  be  stayed 

' —  as  herein  provided,  the  bankrupt,  or  any  creditor  nomi- 

mai^rd-  ^^*^^  ^  ^^^  behalf  by  the  meeting  aforesaid,  may,  at  any 
a^II^!io'tc"'  time  within  the  period  during  which  the  proceedings  are 
o?dcc!ri3  so  stayed,  produce  to  the  Court  a  deed  of  arrangement, 
'^uyXnd  signed  by  or  on  behalf  of  three  fourths  in  number  and 
to  i«  rcfii*.  value  of  all  the  creditors  of  the  bankrupt ;  and  the  Court 

tcnxl  ;  and 

bili'Slptc    "^y  consider  the  same,  and  may  examine  on  oath  the 
bankrupt  and  any  of  the  creditors  who  may  desire  to  be 
heard  in  support  of  or  in  opposition  to  the  deed,  and  may 
make  such  other  inquiry  as  it  may  think  necessary ;  and 
if  the  Court  shall  be  satisfied  that  the  deed  has  been  duly 
entered  into  and  executed,  and  that  its  terms  are  reason- 
able and  calculated  to  benefit  the  general  body  of  the 
creditors  under  the  estate,  it  shall  by  order  make  a  decla- 
ration of  the  complete  execution  of  the  deed,  and  shall 
direct  the  same  to  be  registered  with  the  chief  registrar, 
and  shall  also,  if  it  thinks  fit,  annul  the  bankruptcy ; 
Deed,  if  M   and  such  deed  shall  thereafter  be  as  binding  in  all  respects 
in^MmlTre"   OH  auy  crcditOT  who  has  not  executed  the  deed  as  if  he 
lix^ung.    had  executed  it,  provided  such  deed  be  registered  with 
the   chief  registrar  in   manner   directed   by  the   order." 
2320. 
Dccri  to>)o       By  s.  194  of  the  same  statute,  "  Every  deed,  instrument, 
of  Hlurkr^     or  agreement  whatsoever,  by  which  a  debtor,  not  being  a 
?uZLSt^  bankrupt,  conveys  or  covenants  or  agrees  to  convey  his 
^r^Jiy^in  cstatc  and  effects,  or  the  principal   pai-t  thereof,  for  the 
^^^"     benefit  of  his  creditors,  or  makes  any  arrangement  or  agree- 
ment with  his  creditors,  or  any  person  on  their  behalf,  for 

(t)  See  enactments  in  the  amend-      of  which  are  stated  infra,  par.  2325 
ding  Act,  31  &  32  Vict.  c.l04,  some       —2380. 
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the  distribution,  inspection,  conduct,  management,  or  wind-  p^-  "1.T.12, 

ing  up  of  his  affairs  or  estate,  or  the  release  or  discharge 

of  such  debtor  from  his  debts  or  liabilities,  shall,  within 
twenty-eight  days  from  and  after  the  execution  thereof  by 
such  debtor,  or  within  such  further  time  as  the  Court  in 
London  shall  allow,  be  registered  in  the  Court  of  Bank- 
ruptcy; and  in  default  thereof  shall  not  be  received  in 
evidence  "  (k).    2320a. 

III.  Deeds  of  Composition,  under  the  Bankruptcy  Act  of 
1861,  subject  to  the  Jurisdiction  of  the  Court  of  Bank- 
ruptcy, where  no  Bankruptcy  Proceedings  have  been 
taken  (I), 

By  the  stat.  24  &  25  Vict  c.  134,  s.  192,  "  Every  deed  or  what  deeds 
instrument  made  or  entered  into  between  a  debtor  and  his  and  upon 

what  condi- 

creditors,  or  any  of  them,  or  a  trustee  on  their  behalf,  tiona. 
relating  to  the  debts  or  liabilities  of  the  debtor,  and  his 
release  there&om,  or  the  distribution,  inspection,  manage- 
ment, and  winding  up  of  his  estate,  or  any  of  such  matters, 
shall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 
duly  executed  the  same,  provided  the  following  conditions 
be  observed ;  that  is  to  say,  1.  A  majority  in  number  repre- 
senting three  fourths  in  value  of  the  creditors  of  such  debtor 
whose  debts  shall  respectively  amount  to  ten  pounds  and 
upwards  shall,  before  or  after  the  execution  thereof  by  the 
debtor,  in  writing  assent  to  or  approve  of  such  deed  or 
instrument :  2.  If  a  trustee  or  trustees  be  appointed  by 
such  deed  or  instrument,  such  trustee  or  trustees  shall 
execute  the  same :  3.  The  execution  of  such  deed  or  instru- 


{k)  This  section  does  not  apply  to  (Q  See  enactments  in  the  amend* 

deeds  nnder  s.  192.    See  2  Griffiths  ing  Act,  81  &  82  Vict.  c.  104,  some 

and   Hohnes    on  Bankruptcy,  pp,  of  which  are  stated  infra,  par.  2325^^ 

1029, 1080.  2880. 
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^H^?*I'"'  °*^^*  ^y  ^^®  debtor  shall  be  attested  by  an  attorney,  or 

solicitor :    4.  Within  twenty-eight  days  from  the  day  of 

the  execution  of  such  deed  or  instrument  by  the  debtor, 
the  same  shall  be  produced  and  left  (having  been  first  duly 
stamped)  at  the  office  of  the  chief  registrar,  for  the  purpose 
of  being  registered ;  5.  Together  with  such  deed  or  instru- 
ment there  shall  be  delivered  to  the  chief  registrar  an 
affidavit  by  the  debtor  or  some  person  able  to  depose 
thereto,  or  a  certificate  by  the  trustee  or  trustees,  that  a 
majority  in  number  representing  three  fourths  in  value,  of 
the  creditors  of  the  debtor  whose  debts  amount  to  ten 
pounds  or  upwards  have  in  writing  assented  to  or  approved 
of  such  deed  or  instrument,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  debtor  com- 
prised in  such  deed :  6.  Such  deed  or  instrument  shall^ 
before  registration,  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  are  hereinafter  provided :  7.  Immediately 
on  the  execution  thereof  by  the  debtor,  possession  of  all 
the  property  comprised  therein,  of  which  the  debtor  can 
give  or  order  possession,  shall  be  given  to  the  trustees." 

2321. 

Momoran.        Bv  8.  196,  "Evory  such  deed,  on  being  so  registered  as 

dum  of  ro-  ^ 

giBtration.    afoFOsaid,  shall  have  a  memorandum  thereof  written  on  the 

face  of  such  deed,  stating  the  day  and  the  hour  of  the  day 

at  which  the  same  was  brought  into  the  office  of  the  chief 

registrar  for  registration."    2322. 

of'th^cou''"      Ey  s.  197,  "  From  and  after  the  registration  of  every  such 

aSdSfbiit   deed  or  instrument  in  manner  aforesaid,  the  debtor  and 

p^ii.^irfter  creditors,  and  trustees,  parties  to  such  deed,  or  who  have 

of  de5.  "^^  assented  thereto  or  are  bound  thereby,  shall  in  all  matters 

relating  to  the  estates  and  effects  of  such  debtor  be  subject 

to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 

respectively  have  the  benefit  of  and  be  liable  to  all  the 

provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 

debtor  had  been  adjudged  a  bankrupt,  and  the  creditors 


OS*  CREDITORS*  DEEDS.  855 

had  proved,  and  the  trustees  had  been  appointed  creditors'  ^^^''^}^* 

assignees  under  such  bankruptcy ;    and  the   existing  or 

future  trustees  of  any  such  deed  or  instrument,  and  the 
creditors  under  the  same,  shall  as  between  themselves 
respectively,  and  as  between  themselves  and  the  debtor 
and  against  third  persons,  have  the  same  powers,  rights, 
and  remedies,  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  tha  collection  and  recovery  of  the  same,  as  are 
possessed  or  may  be  used  or  exercised  by  assignees  or 
creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate 
and  effects  in  bankruptcy;  and,  except  where  the  deed 
shall  expressly  provide  otherwise,  the  Court  shall  determine 
all  questions  arising  under  the  deed  according  to  the  law 
and  practice  in  bankruptcy,  so  far  as  they  may  be  appli- 
cable, and  shall  have  power  to  make  and  enforce  all  such 
orders  as  it  would  be  authorised  to  do  if  the  debtor  in  such 
deed  had  been  adjudged  bankrupt  and  his  estate  were 
administered  in  bankruptcy."     2323. 

By  s.  200, ''  If  a  debtor  cannot  obtain  the  assent  of  a  Provision 

In  case 

majority  in  number  representing  three  fourths  in  value  of  ^®J**?4^* 
his  creditors,  by  reason  of  his  being  unable  to  ascertain  by  JJ^^gJ 
whom  bills  of  exchange,  promissory  notes,  or  other  negoti-  SSSto«.^' 
able  securities  accepted,  drawn,  made,  or  indorsed  by  him 
are  holden,  or  by  reason  of  the  absence  of  creditors  in  a 
foreign  country,  or  other  similar  circumstances,  it  shall  be 
sufficient  if  he  obtain  the  consent  of  a  majority  in  number 
representing  three  fourths  in  value  of  all  his  other  creditors 
to  such  deed'  or  instrument  as  aforesaid ;  provided  that 
notice  shall  have  been  inserted  by  or  on  behalf  of  the 
debtor  in  one  or  more  newspapers  published  in  the  county 
or  place  at  which  he  shall  have  carried  on  business  imme- 
diately prior  to  the  date  of  such  deed  or  instrument, 
requiring  his  creditors  to  signify  their  assent  to  or  dissent 
from  such  deed  or  instrument  by  notice  in  writing  addressed 
to  the  trustee  or  trustees  thereof  within  fourteen  days  from 
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Pr.  1II.T.12,  tlie  insertion  of  such  notice,  and  that  the  aflSdavit  or  certi- 

Ch.  6,  8.  4. 

ficate  of  the  trustee  or  trustees  shall  state  the  circumstances 

of  the  case,  and  the  same  shall  be  allowed  by  the  Court, 
and  provided  the  deed  or  instrument  be  in  such  form  as 
is  expressed  in  Schedule  (D)  to  this  Act  annexed,  which 
shall  vest  all  the  estate  and  effects  of  the  debtor  in  the 
trustees  of  such  deed,  and  provided  that  all  such  other 
conditions  as  are  hereinbefore  required  be  duly  complied 
with."    2324. 


IV.  Some  Enactments  in  the  "  Act  to  amend  the  Bank- 
ruptcy Act,  1861." 

Superadded      By  the  stat  31  &  32  Vict.  c.  104,  s.  1,  it  is  enacted  that 

conditions.  i        t  •  i  i    •  i 

**  no  deed  or  instrument  made  or  entered  into  between  a 
debtor  and  his  creditors,  or  any  of  them,  or  a  trustee  on 
their  behalf,  relating  to  the  debts  or  liabilities  of  the  debtor 
and  his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding  up  of  his  estate,  or  any  of  such 
matters,  shall  be  as  valid,  effectual,  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 
duly  executed  the  same,  unless,  in  addition  to  the  con- 
dition to  be  observed  in  accordance  with  the  provisions 
of  the  Bankruptcy  Act,  1861,  the  following  conditions  shall 
be  observed ;  that  is  to  say,     2325. 

1.  Together  with  such  deed  or  instrument  there  shall  be 
delivered  to  the  chief  registrar  a  list  showing,  to  the  best 
of  the  knowledge,  information,  and  belief  of  the  debtor  or 
other  person  by  whom  the  list  is  made,  the  debts  and 
liabilities  of  every  kind  of  the  debtor,  and  the  times  when 
such  debts  and  liabilities  were  contracted  or  incurred,  and 
the  considerations  for  the  same,  the  names,  residences,  and 
occupations  of  his  creditors,  and  the  respective  amounts  due 
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to  them,  and  the  securities  held  by  them,  and  the  estimated  pt-  in.T.12, 

'  '^  '  Ch.  5,  s.  4 

value  of  such  securities  :     2326.  

2.  A  statement  showing,  to  the  best  of  the  knowledge, 

information,  and  belief  of  the  debtor  or  other  person  by 

whom  the  statement  is  made,  the  debtor's  property  and 

credits,  and  the  estimated  value  thereof.     2327. 

By  s.  3  it  is  enacted  that  "  no  creditor  shall  be  reckoned  whoahaiibo 

•'  reckoned 

in  the  computation  of  the  requisite  majority  in  number  jj^ffi^* 
representing  three  fourths  in  value  of  the  creditors  of  the  **^°' 
debtor  executing  such  deed  or  instrument  unless  he  proves 
his  debt  by  affidavit  or  declaration  in  the  manner  and  sub- 
ject and  according  to  the  provisions  to  be  prescribed  by 
general  orders ;  and  in  the  computation  of  the  requisite 
value  of  such  creditors,  and  for  all  other  purposes  of  the 
deed,  the  amount  due  to  each  creditor,  after  deducting  the 
value  of  the  securities  held  by  him  on  the  debtor's  property, 
shall  alone  be  reckoned ;  and  notwithstanding  anything  in 
the  Bankruptcy  Act,  1861,  the  time  for  the  production  and 
leaving  of  any  such  deed  or  instrument  at  the  office  of  the 
chief  registrar  as  therein  provided  shall  be  twenty-eight 
days  from  the  day  of  the  execution  thereof  by  the  debtor, 
or  such  further  time  as  the  Court  may  aUow.     2828. 

By  s.  7  it  is  enacted  that  "  in  case  of  a  deed  of  arrange- 
ment under  section  187  of  the  Bankruptcy  Act,  1861,  no 
creditor  shall  be  reckoned  in  the  computation  of  the  re- 
quisite majority  in  number  and  value  of  the  creditors  of 
the  bankrupt  unless  he  proves  his  debt  by  affidavit  or 
declaration  in  the  manner  and  subject  and  according  to 
the  provisions  to  be  prescribed  by  general  orders ;  and  in 
the  computation  of  the  requisite  value  of  such  creditors, 
and  for  all  other  purposes  of  the  deed,  the  amount  due  to 
each  creditor,  after  deducting  the  value  of  the  securities 
held  by  him  on  the  bankrupt's  property,  shall  alone  be 
reckoned.    2329. 

By  s.  15,  "  This  Act  shall  commence  and  take  effect  on  oommcnco- 

mentof  Act| 
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pr.  iiLT.ii,  the  11th  day  of  October,  1868,  and  shall  be  construed 

Ch.  5,  b,  4.  ^  '  ' 

together  with  so  much  of  the  Bankrupt  Law  Consolidation 

Act,  1849,  the  Bankruptcy  Act,  1854,  and  the  Bankruptcy 
Act,  1861,  as  is  in  force,  as  one  Act,  and  may  be  cited  fur 
all  purposes  as  The  Bankruptcy  Amendment  Act,  1868." 
2330  (m). 

(m)  Another  Bankraptcy  Bill  is  nmnber  of    casee    only  cansng  a 

now  passing  through  the  House  of  signal  waste  of  assets  in  costs,  under 

Lords  !     How  much  more  of  this  the  semblance  of  a  fair  distribution 

see-saw   legislation,  in  so  large  a  of  them  among  creditom  ! 
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CHAPTER  VI. 

OF    VOID  AND  VOIDABLE  DEEDS  AND   CONTRACTS  (a). 


Section  I. 


Of  Deeds  which  are  Invalid  by  reason  of  the  Absence  of 
any  ConHderation,  o?'  th£  lyiadeqtmcy  or  Unlawful' 
ne98  of  the  Consideration. 

I,  Absence  of  Failure  of  Consideration. 

Lawful  considerations  are  of  two  ki.nds :  valuable  and  ^- ^y-Ti^' 
good.    A  valuable  consideration  is  money,  or  any  other  ^^^^^^^ 
thing  that  bears  a  known  value,  or  marriage,  or  some  other  S^'vaiu- 
benefit  to  the  person  making  a  promise,  however  slight,  or  •^°*^«*^- 
to  a  third  person  by  the  act  of  the  promisee,  or  any  loss, 
trouble,  detriment,  or  inconvenience  to,  or  charge  or  lia- 
bility upon,  the  promisee,  however  slight,  for  the  sake  or  at 
the  instance  of  the  promisor,  though  without  any  benefit 
to  the  promisor,  or  the  prevention  of  litigation,  or  the 
settlement  of  disputes.     A  good  consideration  is  afTection 
for  a  child  or  relation,  or  the  payment  of  debts  by  the 
debtor  (6).    2331. 

The  suspension  or  forbearance  of  proceedings  at  Law 
or  in  Equity,  in  respect  of  a  legal  or  equitable  claim,  though 
it  be  only  a  doubtful  one,  and  though  indeed  it  ultimately 

(a)  Of  ooune  this  chapter  only  groanda  of  invalidity, 
points  out  lome  of  the  gronnds,  not  (()  See  4  Croise  T.  82,  c.  2,  §  60, 

noticed  nnder  other  heads,  on  which  61 ;  Smith's  Common  Law  Manual, 

deeds  are  void  or  voidable      The  7th  ed.   68  ;    Keenan  v.  Handley^ 

perusal  of  other  parts  of  the  work  2  D.  J.  ft  S.  288. 
will  at  once  direct  the  reader  to  other 
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« 

pr.iii.T.  12,  turn-out  to  be  unfounded,  is  a  sufficient  valuable  cou- 
ch. 6,  8.  1.  ' 

sideration  for  a  promise  either  by  the  party  liable  or  by 

any  third  person,  provided  the  claim  was  made  bon&  fide 
in  the  belief  that  it  was  well  founded,  and  not  firaudu- 
lently  (c).     2332. 

In  what  In  the  case  of  deeds  operating  by  transmutation  of  the 

canen  a  con-  ■*■  o      •' 

sidcnitioii  is  posscssiou,  uo  Consideration  is  necessary,  as  between  the 
parties,  nor  as  to  strangers,  except  in  cases  of  actual  or 
constructive  fraud  (cZ).  But  in  the  case  of  deeds  operating 
without  transmutation  of  the  possession,  that  is,  bargains 
and  sales,  and  conenants  to  stand  seised,  a  consideration  is 
absolutely  necessary  (e).  2333. 
n^^S^^^"  Where  a  person  executes  and  delivers  a  deed  of  convey- 
voiuutaTy  ^^^^^  ^f  cquitablc  property  to  a  volunteer,  or  where  the 
legal  estate  is  transferred  and  a  trust  of  it  is  declared  in 
favour  of  a  volunt^ieer,  and  there  is  nothing  upon  the  face 
of  the  transaction  or  from  contemporaneous  evidence  to 
show  that  it  was  intended  _to_  be  revocable,  it  cannot  be 
revoked  or  avoided  in  any  way.  And  even  if  the  donor 
procures  a  retransfer  of  stock  by  the  trustees,  and,  where 
it  is  in  writing,  cancels  the  instrument,  and  by  will  makes 
a  provision  for  the  same  cestuis  que  trust,  still  the  settle- 
ment is  binding ;  and  unless  the  subsequent  provision  is 
expressed  to  be  substitutionary,  the  cestuis  que  trust,  if  the 
gift  is  not  by  way  of  portion,  will  take  both.  They  will 
have  their  election,  if  it  is  expressed  to  be  in  substitution  ; 
and  stock  not  being  within  the  stat.  of  27  Eliz.,  a  purchaser 
from  the  donor  cannot  avoid  the  voluntary  settlement  or 
gift(/).     2334. 

The  keeping  a  deed,  so  executed  as  to  pass  an  estate 

{c)  Sm.   Con.  146 — 7,    150;  Ad.  (cO  See  infra,  sect  III.,  on  volmi- 

Con.  12  ;  Cbit.  Con.  24 — 9  ;  Cook  v.  tary  deeds  void  as  againstpiiTchasets 

Wriffht,  1  Best  &  Sm.  559  ;  Keman  and  creditors. 

V.   Ba-ndUy,  2  D.   J.   &  S.   283  ;  (e)  4  Cruise  T.  82,  a  2,  §  46  ;  2 

Callisher  v.  Bischoffsheim,  L.  R.  5  Pres.  Shep.  T.  610  ;  Burton,  §  586. 

Q.  B.  449.  (/)  2  Spence's  Eq.  Jur.  882—8, 
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or  interest,  in  the  donor's  possession,  is  not  of  itself  snffi-  ^J-^yTia, 

cient  to  enable  the  donor  to  revoke  it  by  cancellation  or 

by  will ;  though  no  notice  of  it  may  have  been  given  to 
anyone  :  and  though  it  may  have  been  foolishly  or  incon- 
siderately executed  (gr).  Hence,  a  person  unmarried  can- 
not recall  a  voluntary  deed  which  he  has  executed  for  the 
benefit  of  future  children.  Nor  can  he  relieve  himself 
from  a  provision  by  which  he  has  chosen,  for  the  benefit  of ' 
those  children,  to  submit  to  the  discretion  of  a  third  person 
the  extent  of  the  enjoyment  of  the  income  of  his  pro- 
perty (h).  And  where  a  feme  sole  made  a  settlement  of 
personal  property  upon  certain  trusts  for  herself,  and  any 
husband  with  whom  she  might  intermarry,  and  any  children 
she  might  have,  and  her  appointees  and  next  of  kin, 
it  was  held  to  be  irrevocable  years  afterwards,  although 
she  never  married,  and  it  did  not  appear  that  it  was 
made  in  contemplation  of  an  immediate  marriage,  or  of 
a  marriage  with  any  particular  individual  at  any  sub- 
sequent time :  and  although  it  was  alleged  in  the  bill,  and 
the  probability  was  that  it  was  executed  solely  in  order  to 
protect  herself  against  the  importimities  of  relations,  and 
was  prfrely  voluntary,  and  although,  in  consequence  of 
the  locking  up  of  the  capital,  she  became  greatly  embar- 
rassed (i) !     2335. 

Courts  of  Equity  will  enforce  an  obligation  imposed  by  Enforcing 
will,  without  any  consideration  (j).  But  they  will  not<^®«^ 
enforce,  either  against  the  party  himself  or  any  volunteers, 
claiming  under  him,  any  contract  or  any  imperfect  gifts 
inter  vivos  (not  being  donations  mortis  causa)  or  imperfect 
assignments  of  debts  or  other  property,  or  executory  trusts 
raised  by  a  covenant  or  agreement,  or  defective  or  imperfect 

iff)  2  Spence*s  Eq.  Jur.  885  ;  Re  (t)  2  Spence's  Eq.  Jnr.  129,  255  ; 

Way's  Trusts,  2  D.  J.  &  S.  365.  BiU  v.   Cureton,  2  My.  &  K  503. 

(A)  Petre  v.  EspinesM,  2  My.  &  K.  Bnt  see  supra,  par.  2304 — 6. 
496.  U)  2  Spence's  Eq.  Jur.  255. 
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i^.  in.T.u,  sefcUements  or  conveyances,  which  aie  not  founded  in  a 

valuable  consideration,  even  though  the  transaction  be 

founded  on  a  meritorious  consideration,  as  in  the  case  of  a 
provision  for  a  wife  or  child ;  that  is.  Equity  will  not 
enforce  them  so  far  as  something  is  sought  beyond  what,  if 
anything,  may  be  recovered  under  them  at  Law,  although  it 
will,  if  necessary,  give  efTect  to  any  legal  obli^tion  created 
by  them.  But  if  a  transfer,  assignment,  trust,  settlement, 
or  conveyance  is  complete,  so  that  no  act  remains  to  be 
done  to  give  full  effect  to  the  title.  Equity  will  enforce  it 
throughout  against  the  party  mating  or  creating  it,  and 
his  representatives,  although  it  be  merely  voluntaiy  (k). 
And  simply  to  sign  a  declaration  of  trust  in  favour  of  the 
donee  is  an  efifectual  mode  of  efiecting  a  voluntary  transfer. 
And  if  a  person  directs  by  letter,  though  not  for  valuable 
consideration,  an  executor  to  pay  over  to  another  the  share 
to  which  such  person  is  entitled,  and  the  letter  is  acted 
upon  by  the  executor,  it  will  operate  as  an  assign- 
ment (Q.    2336. 

A  third  person,  particularly  if  a  relation,  may  enforce  in 
Equity  a  stipulation  made  by  another' in  his  favour,  and  for 
which  the  party  who  obtained  it  has  given  a  valuable  con- 
sideration plainly  with  a  view  of  benefiting  such  third 
person,  though  such  third  person,  as  regards  each  of  the 


{k)  Story's  £q.  Jnr.  §  4SS,  787, 
798  ft,  b,  978  ;  1  Spence's  Eq.  Jar. 
507 ;  2  Spenoe's  Eq.  Jur.  62,  57,  n. 
129,  254,  255,  285,  889-<898,  898, 
899,  907,  909—915;  Fletcher  v. 
Fletcher,  4  Hare,  67;  Vayle  v. 
ffvghet,  2  S.  ft  G.  18  ;  Bridge  v. 
Bridge,  16  Beav.  815 ;  Weal  ▼. 
OUive,  17  Beav.  252;  ScaUey.  Maude, 
6  D.  M.  ft  G.  48  ;  Dening  y.  Ware, 
22  Beav.  184 ;  Tatham  y.  Vernon, 
29  Beav.  604  ;  Beech  v.  Keep,  1 
Beav.  285;  Donaldacm  v.  Donald- 
ton,  1  Kay,  711 ;  Pearton  y.  Ami- 


caible  Assurance  Ofice,  27  Beay.  229; 
Woodford  v.  Chamley,  28  Beav.  96 ; 
Dilrow  V.  B<me,  8  Giff.  588  ;  ^trcy 
y.  ffall,  8  Sm.  ft  G.  815 ;  Pamdl 
y.  ffingtton,  8  Sm.  ft  G.  887 ;  MU- 
roy  y.  Lord,  4  D.  F.  ft  J.  284. 

(I)  Kehewich  y.  Manning,  1  D. 
M.  ft  G.  176;  Grant  y.  Orant,  84 
Beav.  84 ;  Oilbert  v.  Overton,  2  Hem. 
ft  Mil.  110;  Jones  y.  Lock,  L. 
R.  1  Ch.  Ap.  25 ;  Richardson  y. 
Richardson,  L.  R  8  Eq.  686 ;  Lambe 
y.  OrUm,  1  Drew,  ft  Sm,  129, 
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contracting  parties,  may  be  a  volunteer  (m) :  as  where  a  ^^^^J-^\^' 

person  who  has  contributed  a  valuable  consideration  to  a 

settlement,  has  exacted,  as  part  of  the  contract,  that  certain 
property  shall  be  so  settled  as  that  the  property,  whether 
belonging  to  one  of  the  parties  or  the  other,  shall  go  to 
some  near  relative,  in  the  event  of  the  intended  limitation 
to  the  issue  of  the  marriage  failing  to  take  effect  {n).  But 
it  would  appear,  that,  if  the  party  exacting  the  stipula- 
tion releases  the  other,  the  stmnger  cannot  enforce  it, 
unless  his  condition  in  life  has  been  altered  by  the  stipula- 
tion (o).     2337. 

A  grant  or  obligation  which  is  voluntary,  as  regards  the 
grantee  or  obligee,  ceases  to  be  voluntary,  where,  with  the 
privity  of  the  grantor  or  obligor,  it  forms  the  consideration 
on  the  faith  of  which  a  marriage  is  contracted  and  a  settle- 
ment executed  (jp).     2338. 

When  the  cause  of  a  grant  fails,  and  the  thing  granted  ^u«»  of 
is  executory,  the  grant  becomes  void.    Thus,  if  a  person  *  fif'*^*- 
grants  an  annuity  for  an  acre  of  land,  or  for  counsel,  the 
word  "  for "  is  conditional ;  and,  therefore,  if  the  land  is 
evicted  by  an  elder  title,  or  if  the  annuitant  refuses  to 
give  coimsel,  the  annuity  is  determined  (q).    2339. 

In  every  transaction  in  which  a  person  obtains,  by^^**«**«* 
voluntary  donation,  a  benefit  from  another,  it  is  necessary,  **^8*^*- 
if  the  transaction  be  called  in  question,  that  he  should  be 
able  to  establish  that  the  person  giving  him  the  benefit, 
did  so  vohmtarily  and  deliberately,  and  with  full  know- 
ledge of  what  he  was  doing.  If  this  is  not  established,  the 
transaction  will  be  set  aside  (r).    And  where  the  circum- 

(m)  2  Spence's  Eq.  Jur.  286.  (r)   Cooke  v.   Lamotte,  16   Beav. 

(n)  2  Spence'e  Eq.  Jar.  281.  241  ;  Anderton  v.  Flsworth,  S  Gif. 

(o)  See  2  Spence's  Eq.  Jur.  280,  154  ;  Sharp  y.  Leach,  31  Beav.  491 ; 

281.  Toker    v.    Toker,    81    Beav.    629 ; 

(j>)    Payne  v.   Mortimer,  1   Gif.  Phiilipson  v.  Kerry ,  82  Beav.  628  ; 

118.  Lyon  v.  ffomej  L.  R.  6  Eq.  665. 

{q)  2  Pres.  Shep.  T.  285. 

VOL.  II.  P 


864 


OF  DEEDS  VOID  OB  VOIDABLE 


pt.  tti  T.12,  stances  are  such  that  the  donor  ought  to  be  advised  to 
—  '  '  reserve  a  power  of  revocation,  it  is  the  duty  of  the  solicitor 
to  the  donor,  or  of  a  solicitor  acting  for  both  parties,  so  to 
advise,  and  in  such  a  case,  the  want  of  such  a  power  will, 
in  general,  in  the  absence  of  such  advice,  be  fatal  to  the 
deed  (s).  It  is  not  necessary  to  show  that  the  usual 
clauses  were  explained ;  but  any  unusual  clauses  must  be 
shown  to  have  been  brought  to  his  notice,  explained^  and 
understood  (t).    2340. 

11.  Inadequacy  of  the  Consideration. 


Whore  m^^     Mere  inadequacy  of  price,  or  any  other  inequality  in  the 
^^^^    bargain,  does  not  constitute  by  itself  a  ground  to  avoid 
""*^*         it  (u).    But  where  a  person  obtains  a  conveyance  at  an 
undervalue  on  the  faith  of  representations  as  to  the  value 
which  were  untrue,  it  will  be  set  aside  (v).    And  there 
may  be  such  an  unconscionableness  or  inadequacy  in  the 
bargain  as  to  shock  the  conscience,  and  amount  to  con- 
clusive evidence  of  imposition  or  undue  influence ;  and, 
in  such  a  case,  Courts  of  Equity  ought  to  interfere  on  the 
groimd  of  fraud.    And  where  there  are  other  ingredients 
of  a  suspicious  nature,  gross  inadequacy  in  the  considera- 
S5S?*^°'   tion   must  furnish  the  most  vehement  presumption  of 
fraud  (w).    Such  is  the  case  if  proper  time  for  deliberation 
is  not  allowed  the  party  injured ;  if  he  is  importunately 
pressed ;  if  those  in  whom  he  placed  confidence  make  use 


GroMin- 
adeqimey, 
coupled 
wltn  othor 


(i)  CotUU  y.  Acworth,  L.  R.  &  Eq. 
568,  667  ;  WoUaston  v.  Tribes  L.  B. 
0  Eq.  44 ;  PhUHps  v.  MulUngt,  L. 
B.  7  Ch.  Ap.  244,  247—8  ;  ffaU  v. 
Hall,  L.  R  14  Eq.  865  ;  8  Oh.  Ap. 
430. 

(0  PkUlipt  V.  MuUings,  L.  R  7 
Ch.  Ap.  244,248. 

(ii)  Story's  Eq.  Jur.  §  244  ;  Abbot 


y.  Sworder,  4  D.  G.  A  Sm.  448  ; 
ffarrUon  y.  Ouett,  6  D.  M.  &  Q. 
424. 

{v)  ffaygarth  y.  Wearitig,  L.  R. 
12  Eq.  820. 

(to)  Story's  Eq.  Jur.  §  246,  251. 
See  remarks  of  Lord  Cranwnik,  C^ 
in  ffarrison  y.  Oiuttf  6  D.  M.  &  Gr. 
424. 
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of  strong  persuasion ;  if  he  is  suddenly  drawn  into  an  axjt  ^h"^* J*  i^* 

without  heing  fully  aware  of  the  consequences ;  if  he  is 

not  permitted  to  consult  disinterested  friends  or  counsel, 
before  he  is  called  upon  to  act,  in  circumstances  of  sudden 
emergency  or  unexpected  right  and  acquisition ;  or  if  he 
is  an  illiterate  person,  and  advantage  has  been  taken  of  • 
his  necessities ;  or  if  he  is  a  person  of  weak  understand- 
ing {x).  But  Equity  will  not  relieve  where  the  parties 
cannot  be  placed  in  statu  quo.  Such  relief,  for  instance, 
will  not  be  given  in  the  case  of  marriage  settlements; 
inasmuch  as  the  Court  cannot  unmarry  the  parties  (y). 
2341. 

Relief  will  be  granted,  on  account  of  the  smallness  Jj^^^^^ 
of  the  consideration,  in  favour  of  those  classes  of  persons,  ST^^^ 
of  whom,  from  their  peculiar  circumstances,  irrespective  Elbkfto^L 
of  any  mental  incapacity,  undue  advantage  may  readily 
be  taken,  although  the  transaction  could  not    be  im- 
peached  if  .entered  into  by   parties  otherwise  situated. 
2342.    Thus, 

Bargains  with  expectant  heirs  will  be  set  aside,  unless  Baigaina 

°  ^  '  with  expoo- 

the  party  can  show  that  a  fuU  consideration  was  paid,  or  *^*  *^«>J» 
that  the  bargain  was  fully  made  known  to  and  approved  ™^[ 
by  the  person  to  whose  estate  the  expectant  heir  hoped  to 
succeed  (z).  But  although  a  person  seeking  the  benefit 
of  a  dealing  with  an  expectant  heir  for  his  expectancy 
must  show  that  he  gave  him  a  fair  market  price  at  the 
time  of  the  dealing,  yet  he  is  not  bound  to  show  that  he 
gave  the  full  value  according  to  the  calculations  of  actua- 
ries on  the  tables ;  as  those  calculations  were  made  on  the 
result  of  a  great  mass  of  cases,  and  therefore  may  not  be  a 

(a?)  Story's  Eq.  Jur.  §  251 ;  Cochea  (y)  Story's  Eq.  Jnr.  §  260. 

V.  TayUyr,  16  Beav.  103, 115;  Long^  (z)  See  Story's  Eq.  Jur.  §  384— 

maU  V.  Ledger,  2  Gif.  167 ;  Clarh  v.  340, 343 ;  Bromley  v.  Smith,  26  Beav. 

Malpas,  31  Beay.  80 ;  Baker  v.  Monk,  644. 
33  Beav.  419. 


renminder- 
men.  and  ro- 
veraioners. 
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Pr.  1II.T.12,  true  criterion  of  the  value  of  the  particular  case,  as,  for 

Ch.  6. 8. 1.  r  »       » 

instance,  where  the  life  in  question  is  not  of  average  value. 

Besides,  if  the  utmost  value  were  required  to  be  given,  it 
might  altogether  prevent  expectants  from  dealing  with 
their  expectancies  (a).    2343. 

If,  however,  the  heir,  after  being  relieved  from  his  neces- 
sities, absolutely  and  deliberately,  and  on  full  information 
as  to  his  right  of  setting  aside  the  bai^in,  confirms  the 
transaction,  or  does  any  act  by  which  the  rights  or  property 
of  the  other  party  are  injuriously  affected,  he  will  not  be 
allowed  to  repudiate  the  bargain  (6).    2344. 

The  same  relief  was  afforded  to  remaindermen  and  rever- 
sioners, unless  the  party  who  dealt  with  them  could  show 
that  a  full  consideration  was  paid,  or  that  the  bargain  was 
fully  made  known  to  and  approved  by  their  parents  or 
other  persons  standing  in  loco  parentis,  who  had  the  means 
of  obviating  the  necessity  for  such  an  alienation  of  their 
future  interests.     2345. 

And  this  doctrine  applied  to  a  charge  as  weU  as  to  a 
sale,  and  notwithstanding  the  expectant  was  of  mature  age, 
and  fuUy  understood  the  transaction.  And  it  was  not 
necessary  to  show  that  he  was  in  pecuniaiy  difficulty,  for 
that  would  be  assumed  (c).     2346. 

By  the  stat.  81  Vict  c.  4,  it  is  enacted  that  "  no  purchase, 
made  bon&  fide  and  without  fraud  or  unfair  dealing,  of  any 
reversionary  interest  in  real  or  personal  estate  shaU  here- 
after be  opened  or  set  aside  merely  on  the  ground  of  under- 
value (s.  1);  and  that  the  word  *  purchase'  in  this  Act 

(a)  Earl  of  Aldborough  v.   Trye,  H.  484  ;  Fotkr  r.  Hoberts,  29  Beav. 

7  CL  ft  F.  486.  467  ;  J<mei  v.  RidketU,  81  Beay. 

{h)  Story's  Eq.  Jnr.  §  845,  846.  181 ;  Sharp  v.  Leath,  81  Beav.  491 ; 

(c)  See  Story's  Eq.  Jur.  §  884—  Perfect  v.  Lane,  8  D.  F.  ft  J.  869 ; 

840  ;  Salter  y.  BradahaWy  26  Beay.  Tynte  y.  ffodge,  2  Hem.  ft  Mil.  287  ; 

161 ;  Bromley  y.  Smith,  26  Beay.  NeshUt  y.  Berridge,  82  Beay.  282 ; 

^Aii  SLAlhynY,  Harding,  7.TBetkV,  Daily  y.   TTonAam,  88  Beay.   154, 

11 ;  TaXbot  y.  Stanforth,  1  Johns,  ft  162. 


FOR  INADEQUACY  OF  CONSIDERATION.  867 

shall  include  every  kind  of  contract,  conveyance,  or  assign-  ij^in.T.i2, 

ment  under  or  by  which  any  beneficial  interest  in  any  kind 

of  property  may  be  acquired  (s.  2) ;  and  that  this  Act 
shall  come  into  operation  on  the  first  day  of  January, 
1868,  and  shall  not  apply  to  any  purchase  concerning 
which  any  suit  shall  be  then  depending"  (s.  3)  (d). 
2347. 

On  the  principles  above  mentioned,  post-obit  bonds  and  £°^w* 
other  securities  of  the  like  nature  are  set  aside,  when^jJ^^fP®^ 
made  by  heirs  and  other  expectants.  A  post-obit,  bond  is 
an  agreement,  on  the  receipt  of  money  by  the  obligor, 
to  pay  a  sum  exceeding  the  sum  so  received  and  the 
ordinary  int#rest  thereof,  on  the  death  of  the  person  upon 
whose  decease  he  expects  to  become  entitled  to  some 
property  (e).  Even  the  sale  of  a  post-obit  bond  at  a  public 
auction  will  not  give  it  validity,  unless  the  sale  was  free, 
fair,  and  with  the  ordinary  precautions  and  advertise- 
ments (/).  If,  however,  these  contracts  are  perfectly  fair 
in  other  respects,  relief  will  not  be  granted,  except  upon 
the  terms  of  paying  that  to  which  the  lender  is  equitably 
entiUed  (jr).     2348. 

The  repeal  of  the  usury  laws  has  not  altered  the 
course  of  Courts  of  Equity  as  to  dealings  with  expec- 
tants (h).     2349. 

Common  sailors,  being  so  extremely  generous,  credulous,  ^^'"JP**^ 
and  improvident  a  class  of  men,  that  they  require  guardian-  ^^^  aaUon, 
ship  all  their  lives.  Equity  treats  them  in  the  same  light 
as  young  expectant  heirs ;  and  relief  is  generally  afforded 
against  contracts  respecting  their  prize  money  or  wages, 


(c£)  See  Miaer  y.  Cook,  L.  B.  10  (gr)  Story's  Eq.  Jur.  §  844. 

Eq.  641  ;  Tyler  v.  YateSy  L.  R  11  (h)  Croft  v.  Orakam,  2  D.  J.  ^k 

£q.  266 ;  Beynon  v.  Cook,  L.  B.  10  Sm.  155  ;  MUler  v.  Cook,  L.  R.  10 

Ch.  Ap.  889.  Eq.  641,  646  j  TyUr  v.  Yata,  L.  R. 

(e)  Story's  Eq.  Jur.  §  342.  11  Eq.  265 ;  6  Ch.  Ap.  665. 

(/)  Story's  Eq.  Jur.  §  347. 
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pt  iii.t.12.  wherever  any  inequality  appears  in  the  bargain,  or  any 

V>H.     Vf    9,     km 

undue  advantage  has  been  taken  (i).     2350. 

Bangainii  Whcie  a  persou,  shortly  after  obtaining  his  majority, 

whS^havft  i^Q-k^s  a  gift,  sale,  or  lease,  in  favour  of  a  relative,  it  will 
TOme  of  age  ^^  sct  asidc,  uuless  the  grantor  or  lessor  makes  it  inten- 
TOUcUm^.  tionally  and  deliberately,  after  having  had  the  fullest  in- 
formation on  the  subject,  and  separate,  independent,  and 
disinterested  advice,  even  though  the  terms,  in  the  case  of 
a  sale  or  lease,  were  fair,  but  yet  not  so  advantageous  as 
might  have  been  obtained  (j),     2351. 


III.  Unlawfulness  of  the  Consideration. 

Considerations  which  are  against  the  principles  of  justice, 
the  doctrines  of  morality,  or  the  rules,  provisions,  or  policy 
of  the  law,  are  utterly  void ;  it  being  a  rule  of  both  Law 
and  Equity  that  ex  tui^pi  contractu  actio  non  oritur  (A). 
Hence,  a  deed  executed  in  consideration  of  a  future  coha- 
bitation between  persons  who  are  incapable  of  contracting 
legal  marriage,  is  invalid  (Z).  And  a  bond  given  to  a 
woman  as  the  price  of  prostitution  is  void  in  Law  (m).  But 
where  a  bond  is  given  for  securing  an  annuity  or  a  sum 
of  money  for  the  support  and  maintenance  of  the  person 
seduced,  and  not  with  any  view  to  future  cohabitation,  a 
Court  of  Equity  will  not  set  it  aside,  even  though  she  was 
a  common  prostitute  (n),     2352. 


(i)  story's  Eq.  Jur.  §  332.  {t)  Ford  v.  De  PonUs,  30  Beav. 

{j )  Oro8V€nor  v.  SherraUy  28  Beay.  572. 
659.  (to)  4  Cruise  T.  32,  c.  26,  §  49. 

{k)  4  Cniise  T.  32,  c.  2,  §  61 ;  (»)  4  Cruise  T.  82,  c.  26,  §  61, 

Story's  Eq.  Jur.  §  294—297.  66. 
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Section  II. 


Of  Deeds  and  Contracts  which  are  Invalid  on  the  ground  of 
Constructive  Fraud  practised  by  Persona  standing  in 
a  Confidential  or  Peculiar  Relation  to  the  Parties 
sought  to  he  hound  by  such  Deeds  or  Contracts, 

Where  a  reasonable  confidence  is  reposed  in  another  p^- i'/t  12, 

person,  or  a  peculiar  influence  is  possessed  by  him,  in  con-  ■; 

sequence  of  standing  in  a  confidential  relation,  or  where  tj^e^frauda 
a  person,  by  being  employed  or  concerned  in  the  afiairs 
of  another,  has  acquired  a  knowledge  of  his  property, 
and  he  makes  use  of  that  confidence  or  that  influence  or 
that  knowledge  to  obtain  an  advantage  to  himself  at  the 
expense  of  the  party  confiding  in  him  or  under  his  in- 
fluence or  in  whose  affairs  he  is  concerned,  he  will  not  be 
permitted  to  retain  any  such  advantage,  however  unimr 
peachable  the  transaction  would  otherwise  have  been  (0). 
2353.     Thus, 

1.  Contracts    and    conveyances   whereby  benefits  are  1.  Parentu, 
secured  by  children  to  tlieir  parents,  or  to  persons  who  in  looo 

psircntiim, 

stand  in  loco  parentum,  or  by  young  persons  to  their  ^^  roiationa. 
relations  who  had  an  influence  over  them,  if  not  entered 
into  with  scrupulous  good  faith,  and  reasonable  under  the 
circumstances,  will  be  set  aside,  unless  third  persons  have 
acquired  an  interest  under  them  {p).     In  such  cases,  it 


(0)  Sharp  V.  Leachj  81  Beav.  491 ; 
Bmum  V.  Kennedy ^  83  Beav.  183. 
See  alBo  Bhodka  v.  Bate,  4  Giff. 
670  ;  L.  K.  1  Ch.  Ap.  262  ;  TaU  v. 
WilHamsan,  L.  R.  1  Eq.  628;  2 
Ch.  Ap.  66. 

(p)  Story'BEq.Jur.§809;  Hogh- 
ton  V.  Hoghton,  15  Beav.  278 ; 
Esplty  V.  Lake,  10  Hare,  260; 
Wright  y,  Vanderplank,  2  K.&  J 


1  ;  8  D.  M.  &  G.  133  ;  Dimtdale 
V.  Dtmsdale,  3  Drewry,  666,  676, 
577  ;  Baker  v.  Bradley,  7  D.  M.  & 
G.  697,  620  ;  Potts  v.  Surr,  84  Beav. 
642 ;  Berdoe  y.  Dawson,  34  Beav. 
608  ;  Sercombe  v.  Sanders,  34  Beav. 
882 ;  Chambers  v.  Crahbe,  34  Beav. 
467  ;  Turner  v.  Collins,  L.  R.  7  Ch. 
Ap.  829. 
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pr.  III.T.12,  must  be  proved,  first,  that  the  deed  was  the  real  and  actual 

Ch.  8, 8. 1  r  »  '  .  J    J 

deed  of  the  child  or   young  person,   and  was  intended 

by  him  to  have  the  operation  it  has ;  and  secondly,  that 
that  intention  was  fairly  produced.  And  when  a  child, 
recently  after  attaining  majority,  makes  over  property  to 
the  father,  without  consideration,  or  for  an  inadequate 
consideration,  Equity  will  require  the  father  to  be  able  to 
show  that  the  child  was  really  a  free  agent,  and  had  ade- 
quate and  independent  advice  (q).  And  if  an  estate  held 
in  trust  for  a  father  for  a  life,  the  remainder  to  his  son  in 
fee,  is  sold  by  the  father  and  son  immediately  on  the  son 
coming  of  age,  and  the  whole  purchase  money  is  paid  to 
the  father,  there,  if  the  assistance  of  the  Court  is  required 
by  the  purchaser  to  complete  the  transaction,  its  straight- 
forwardness must  be  proved  (r).    2354. 

If  a  person  seeking  to  impugn  such  transactions  is 
not  reasonably  prompt  in  so  doing,  after  the  influence  has 
ceased,  no  relief  will  be  given,  except  where  there  is  actual 
fraud  (8).     2355. 

%^'  2.  During  the  existence  of  guardianship,  the  relative 

situation  of  the  parties  occasions  a  general  inability  to  deal 
with  each  other.  And  Courts  of  Equity  will  not  permit 
transactions  between  guardians  and  wards  to  stand,  even 
when  they  have  occurred  after  the  minority  has  ceased,  if 
the  intermediate  period  is  short;  especially  if  all  the 
duties  attached  to  the  office  have  not  ceased,  or  if  the 
estate  still  remains  in  some  sort  under  the  control  of  the 
guardian ;  unless  the  circumstances  demonstrate  the  fullest 
deliberation  on  the  part  of  the  ward,  and  the  most  absolute 
good  faith  on  the  paii:  of  the  guardian  (t).  But  when  the 
guardianship  has  entirely  ceased,  and  a  full  and  fair  settle- 

(q)  Savery  v.  Kiiufy  5  H.  L.  Cas.  19. 

627,  656 ;  Bury  v.  Oppenheim,  26  (»)  Turner  v.  CoUins,  L.  R.  7  Ch. 

Beav.  594  ;  Daviee  v.  Davies,  i  Gif.  Ap.  329. 

417.  (0  Story's  Eq.  Jur.  §  317—820  ; 

(r)  Hannah  v.  ffocU/son,  30  Beav.  Wright  v.  VanderplanJ^^  2  K.  &  J.  1, 
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ment  of  all  transactions  growing  out  of  it  has  been  made,  ^-  'V"^'!,^' 

and  a  sufficient  time  has  intervened  to  allow  the  ward  to 

feel  completely  independent  of  the  guardian ;  there  is  then 
no  objection  even  to  a  bounty  being  conferred  upon  the 
latter  (u).    2356. 

3.  The  same  principles  are  applied  to  persons  standing  s.  Quasi- 

gtuuxliansor 

in  the  relation  of  quasi-guardians  or  confidential  advisera  advisem. 
or  ministers  of  religion,  and  to  every  case  where  influence 
is  acquired  and  abused,  where  confidence  is  reposed  and 
betrayed  (v).     2357. 

4.  A  solicitor  is  not  incapable  of  contracting  with  his  ^  g^ugito^ 
client ;  but,  as  the  relation  must  give  rise  to  great  confi- 
dence in  the  solicitor,  or  to  very  strong  influence  over  the 

■ 

client,  the  Court  watches  such  a  transaction  with  jealousy, 
and  the  relation  must  be  dissolved  before  the  contract, 
or  the  whole  onus  of  proving  the  fairness  and  propriety 
of  the  transaction  will  be  thrown  on  the  solicitor,  or 
he  must  show  that  the  client  had  sufficient  advice  and 
assistance  to  relieve  him  from  the  pressure  arising  from 
the  relation  of  solicitor  and  client,  and  that  he  has  taken 
no  advantage  of  his  professional  position,  but  that  he  has 
done  as  much  to  protect  the  client's  interest  as  he  would 
have  done  in  the  case  of  the  client  dealing  with  a 
stranger  {vi).  And  a  solicitor  who  is  an  agent  for  a  sale 
cannot  become  the  purchaser  without  full  explanation  to 
the  parties  interested  of  all  the  circumstances  of  the  sale 
and  of  the  value  of  the  property ;   because  his  duiy  and 


(tt)  Stoxy's  Eq.  Jur.  §  820  ;  Bnmn. 
v.  Kennedy,  83  Beav.  138. 

(v)  Id.  §  819  ;  NoUidge  v.  Prince, 
2  Gif.  246  ;  Smith  v.  Kay,  7  H.  L. 
Cm.  761,  771,  778—9  ;  Brown  v. 
Kennedy,  88  BeaT.  88;  Oraham  v. 
Johnson,  L.  R.  8  Eq.  86. 

(to)  See  Sugd.  Concise  View,  548 ; 
Story's  Eq.  Jar.  §  810—818  ;  Mol- 
man  V.  Loynet,  4  D.  M.  &  G.  270 ; 


Tonuon  v.  Judge,  8  Drewiy,  806 ; 
Savcry  v.  King,  5  H.  L.  Caa.  627 
655—6  ;  Waterf  v.  I%om,  22  Beav! 
647  ;  Spencer  v.  Tophim,  Id.  578  ; 
Cowdry  v.  Bay,  1  Gif.  316 ;  Oresley 
V.  Moudey,  1  Gif.  450 ;  4  D.  &  J. 
78  ;  Pearson  v.  Benson,  28  Beav. 
598 ;  aahs  V.  Ddnidy  4  Gif .  1  ; 
Pisani  v.  AU,-Otn.  for  Gibraltar,  h. 
R.  5  K  C.  517. 
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Pr.  n[.T.i2  his  interest  are  in  conflict  (x\    And  if  a  solicitor  can  show 

Ch.  6,  s.  2.  ^  ' 

that  he  is  entitled  to  purchase,  yet  if,  instead  of  openly 

purchasing,  he  purchases  in  the  name  of  a  trustee  or  agent, 
without  disclosing  the  fact,  no  such  purchase  can  stand  (y). 
And  in  the  case  of  a  solicitor  taking  a  security  or  a  purchase 
from  his  client,  it  is  incumbent  on  the  solicitor  to  prove  the 
advance  of  the  money  to  the  client  by  some  other  evidence 
than  the  deed  of  security  or  purchase  (z),    2358. 

As  a  general  rule,  a  solicitor  shall  not  accept  a  gift, 
or,  in  any  way  whatever,  in  respect  of  the  subject  of  any 
transaction  between  him  and  his  client,  make  a  gain  to 
himself  at  the  expense  of  his  client,  beyond  the  amount 
of  the  just  and  fair  professional  remuneration  to  which  he 
is  entitled  (a).  On  the  above  principle,  an  agreement  on 
the  part  of  a  client  to  allow  a  solicitor  a  commission  of  so 
much  per  cent,  on  a  fund  in  Court,  as  a  remuneration  for 
recovering  the  fund  or  employing  another  solicitor  to  re- 
cover it,  was  void,  as  contrary  to  the  policy  of  the  law  (6). 
And  an  agreement  by  a  client  to  allow  his  solicitor  in- 
terest on  his  bill  of  costs,  could  not  be  maintained — ^at  all 
events,  not  unless  the  solicitor  informed  tbe  client  that  the 
law  allowed  no  such  charge,  or  the  client  acquiesced,  after 
the  termination  of  the  relation,  and  after  proper  advice 
upon  the  subject  (c).  But  a  deed  executed  by  a  client  in 
favour  of  his  solicitor,  if  voidable,  may  be  confirmed  by 
the  will  of  the  client  (d).    2359. 

{x)  In  re  Bloyes'  Tnut,  1  Mac.  &  8  Gif.  387  ;    Nanney  v.   WiUiami, 

G.  494,  497.  22  Beav.   452  ;    Walker  v.  Smith, 

iy)  Lemia  v.  HWman,  8  H.  L.  Gas.  29    Beav.    394 ;    Bank  of  London 

630.    See  remarks  on  Agents,  infra,  v.  Tyrrell,  and  Tyrrell  v.  Bank  of 

par.  2362.  London,  27  Beav.  273  ;   10  H.  L. 

(z)  Gresley  v.  Moudey,   3  D.  F.  Cas.  26 ;   O'Brien  v.  LtwU,  4  Gil 

&  J.  433,  444.  221. 

(a)  4  Cniise  T.  32,  c.  26,  §  36  ;  (6)  Strange  v.  Brennon,  16  Sim. 

Story's  Eq.  Jur.   §   312 ;  Mo8$  v.  346. 

Bainbrigge,  18  Beav.  478  ;  6  D.  M.  (c)  Lyddon  v.  Mon,  4  D.  &  J. 

ft    G.    292;    Tomson  v.  Judge,  8  104. 

Drewry,  306  ;   Re  Holmea's  EtUUe,  {d)  Stump  v.  Oaby  2  D.  M.  ft  G. 
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An  agreement  between  a  solicitor  and  client,  that  a  gross  ^-  '"•'^•i,*' 

sum  shall  be  paid  for  costs  for  business  already  done,  is 

valid.  But  an  agreement  to  pay  a  gross  sum  for  business 
hereafter  to  be  done  was  void.  And  if  a  solicitor  takes  a 
gross  sum  for  his  services,  without  an  account,  he  should 
preserve  evidence  of  the  fairness  of  the  agreement,  and 
that  the  client  had  good  advice,  or  had  full  opportunity 
and  capacity  to  judge  for  himself  (e).     2360. 

These  paragraphs  must  be  read  subject  to  the  stat  33  & 
34Vict.  c.  28.    2860  a. 

If  a  solicitor  and  mortgagee  obtains  a  conveyance  from 
the  mortgagor,  and  the  mortgagor  is  a  man  in  humble  cir- 
cumstances, without  any  legal  advice,  the  onus  of  justifjring 
the  transaction  and  showing  that  it  was  a  right  and  fair 
transaction  is  thrown  upon  the  mortgagee  (ee).    2360  b. 

5.  Similar  rules  apply  to  the  case  of  a  medical  adviser  6.  Docton. 
and  his  patient  (/).     2361. 

6.  An  agent  will  not  be  permitted  to  reap  any  advan-  «•  Agents. 
tage  by  becoming  secret  vendor  or  purchaser  of  property 
which  he  is  authorised  to  buy  or  sell  for  his  principal  (g). 

So  that  if  an  agent  sells  his  own  property  to  his  principal 
as  the  property  of  another,  without  disclosing  the  fact,  or 
if  an  agent  purchases  the  goods  of  his  principal  in  another 
name,  however  fair  the  transaction  may  be,  the  principal 
may  either  repudiate  it,  or  may  claim  any  profit  made  by 
the  agent ;  because  an  agent  will  not  be  allowed  to  place 
himself  in  a  aituation  which,  under  ordinary  circumstances, 
would  tempt  a  man  to  do  that  which  is  not  the  best  for  the 
principal  (A).    And  if  an  agent  employed  to  purchase  for 


631.     But  see  WaUra  v.  ThorTk,  22  (/)  Stoiy's  £q.  Jnr.  §  81  i. 

Beay.  547, 559.  (g)  Story's  Eq.  Jur.  §  815. 

(e)  Be  Newman,  80  Beav.  196  ;  (A)  Bentley  v.  Oraveny  18  Beav. 

Morgan  v.  Iftggim,  1  Gif.  277.  76.    See  also  Bank  of  London  v. 

{ee)   Preu  v.  Ooke^  L.  R.  6  CJh.  TyrreU,  27  Beav.  278  ;    TyrreU  v. 

Ap.  645,  649.  Bank  of  London,  10  H.  L.  Cas.  26. 
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^- "'  T.12.  another  purchases  for  himself,  he  will  be  considered  as 

the  trustee  of  his  employer,  at  the  option  of  the  latter  (i). 

And  in  all  transactions  directly  and  openly  entered  into 

between   principal  and  agent,  the  utmost  good   faith  is 

required ;   so  that  the  agent  must  not  conceal  any  facts 

within  his  knowledge  which  might  influence  the  judgment 

of  his  principal  as  to  price  or  value  (j),    2362. 

or  2SiJ^'       '^*  ^  trustee  is  not  allowed  to  partake  of  the  bounty  of 

E^*S^^°  the  party  for  whom  he  acts,  except  under  circumstances 

empiojinent  wMch  would  make  the  same  valid  if  it  were  a  case  of 

quJred'a      guardianship  (k),     2363. 

of  the  Trustees,  mortgagees,  and  executors,  with  powers  of  sale, 

property.  ^^  o  i 

cannot  buy  the  trust  estate  from  themselves,  or  in  other 
words  they  cannot  sell  it  to  themselves  ;  for  although  they 
may  vest  the  estate  by  conveyance  in  themselves  as  pur- 
chasers, or  in  a  nominal  purchaser  as  a  trustee  for  them, 
yet  Equity  would  not  allow  such  a  purchase  to  stand,  tlnless 
it  should  prove  beneficial  to  the  cestui  que  trust  (I).  And 
if  a  purchase  is  made  of  a  trust  estate,  from  the  cestui  que 
trust,  by  a  trustee  (not  being  only  a  formal  or  nominal 
trustee,  such  as  a  trustee  to  support  conting^it  remainders), 
although  the  purchase  be  at  a  public  auction,  unless  there 
has  been  no  fraud,  concealment,  or  advantage  on  the  part 
of  the  trustee,  and  no  want  of  protection  and  security  on 
the  part  of  the  cestui  que  trust,  the  cestui  que  trust  may 
require  a  reconveyance  or  a  resale ;  and  if  the  resale  pro- 
duces more  than  the  trustee  gave,  the  cestui  que  trust  may 
repudiate  the  first  sale,  and  adopt  the  resale ;  if  less,  he 
may  affirm  the  first  sale  (m).     And  a  trustee  for  a  person 

(0  story's  Eq.  Jur.  §  316, 1211  (0  Siigd.  Concise  View,  48,  547  ; 

a ;     Sugd.    Concise    View,    545  ;  and  dictom  of  M.  R.  in  Denton  v. 

Kimher  v.  Barber,  L.  R  8  Ch.  Ap.  Donner,  23  Beav.  290  ;   ffickUy  v. 

56.  Hickley,  L.  R  2  Ch.  D.  190. 

(;•)  Story's  Eq.  Jur.  §  315,  816  a  ;  (w)  Sugd.  V.  &  P.  14tli  ed.  69, 691 

Dally  v.  Wonhavi,  33  Beav.  154.  —4  ;  Lewin  on  Trusts,  4th  ed.  885, 

{k)  Stoiy*s  Eq.  Jur.  §  321—2.  842  ;    St   §  822  ;    2   Sp.   94S— 4  ; 
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not  8ui  juris  can  only  buy  the  estate  under  the  authority  ^^^^^J"' 
of  the  Court  (n).    2864  '  '    " 

On  similar  principles,  agents,  cojnmissioners  of  bank- 
rupts, trustees,  and  solicitors  of  bankrupts'  and  insolvents' 
estates,  or  their  partners  in  business,  auctioneers,  creditors 
who  have  been  consulted  as  to  the  mode  of  sale,  counsel,  or 
uny  persons  who  by  ^^^FT  ^"^pl^Y^^  "^  ff<jTip.Pmed  in  the 
affairs  of  another  have  acq^]iff,fl  »  1rnniY]ffigft  of  his  pro- 
perty, even  though  the  bargain  be  perfectly  fair,  are  in- 
capable of  purchasing  such  property,  except  under  similar 
restrictions  (o).  And  where  a  trustee  or  agent  agrees  to 
accept  a  benefit  from  an  intended  purchaser,  the  purchase 
cannot  be  maintained  (ji),    2365. 

Where  a  person  cannot  purchase  the  estate  himself,  he 
cannot  buy  it  as  agent  for  another.  So,  if  a  person  is  dis- 
abled from  purchasing,  his  solicitor  or  agent  in  the  trans- 
action is  equally  disabled,  although  for  his  own  benefit  (q). 
The  circumstance,  however,  that  two  parties  stand  to  each 
other  in  the  relation  of  trustee  and  cestui  que  trust,  does 
not  affect  any  dealing  between  them  unconnected  with  the 
subject  of  the  trust  (r).    2366. 

A  sale  by  a  mortgagor  to  a  mortgagee  does  not  stand  Purchafles 

,  by  morten- 

upon  the  principle  of*  a  sale  by  a  cestui  que  trust  to  his  ko«'«»«^ 
trustee,  but  on  the  same  principle  as  a  sale  between  parties 
having  no  connection  with  each  other;  for  otherwise  it 
might  be  impossible  for  the  mortgagor  ever  to  get  rid  of 
his  debt  by  releasing  the  equity  of  redemption  (s).  But 
if  the  mortgagee  takes  a  conveyance  with  a  power  of  sale, 

Sfnedley  v.  Varley,  28  Beav.  858  ;  (p)  Sugd.  Condae  View,  546. 

Denton  v.  Donner,  Id.  286  ;  Ltiff\  (q)  Sugd.  Concise  View,  646. 

Lord,  84  Beav.  220.  {r)  Knight  v.  Mc^onbanks,  2  Mac. 

(n)  Sugd.  Conciae  View,  648.  ^  G.  10. 

(o)  See  Story's  Bq.  Jur.  §  322  ;  2  (»)   Knight    y.     Mc^oribanhs,    2 

Spence's  Eq.   Jur.   948-4  ;  Sugd.  Mac.  *  G.  10;  Sugd.  Concise  View, 

Concise   View,  648 — 4  ;   PooUy  v.  645. 
Quilier,  2  D.  ft  J.  827. 
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Ft.  IILT.12,  he  is  a  trustee  for  sale,  and  as  such  disabled  from  pur- 

Oh.  6,  8.  2.  -^ 

chasing  (Q.     2367. 

croditoTB.  j^  creditor  who  has  taken  out  execution,  may  buy  the 
estate  sold  under  the  execution  (u).     2368. 

J^^J^^^w     It  may  here  be  remarked,  that  where  a  power  is  given 

fOT  wT°*  ^y  *  settlement  to  trustees  to  sell  or  exchange  the  estate 
with  the  consent  of  the  tenant  for  life,  or  to  the  tenant  for 
life  to  sell  or  exchange  with  the  consent  of  the  trustees,  the 
estate  may  be  safely  purchased  by  the  tenant  for  life  him- 
self, or  taken  in  exchange  for  land  of  his  own  (t;).     2869. 


Section  III. 


Of  Deeds  which  are  Invalid  on  accownt  of  Actual  or 
Constructive  Fraud  on  Tliird  Persons. 

pt.  in.T.i2,      An  instruilient  may  be  entirely  set  aside  on  the  ground 
— '-^ — ^  of  fraud  (w),  whether  actual  or  constructive ;  so  that  con- 
tracts which  operate  as  a  virtual  fraud  upon  third  persons 
are  invalid    2370.    Thus, 

I.  If  clandestine  marriage  contracts  are  designed  to 
impose  on  parents  or  persons  standing  in  loco  parentis  or 
in  some  other  peculiar  relation  to  the  parties,  so  as  to  dis- 
appoint their  bounty,  or  to  defeat  their  intentions  in  the 
disposition  of  their  property,  such  contracts  will  be  set 
aside,  or  the  equities  will  be  held  to  be  the  same  as  if  they 
had  not  been  entered  into  (z).    2371. 

II.  So,  relief  will  be  granted  to  the  iiyured  parties, 
where  persons,  after  doing  acts  required  to  be  done  on  a 


I.  ClandoB- 
tine  mar- 
riage con- 
tracts. 


IL  Frauds 

onmar- 

riagoa. 


{t)  Sngd.  Concise  View,  646—6. 
(tt)  Sngd.  Gondae  View,  646. 
(v)   2    Sngd.   Pow.   492;   Sugd. 
Condse  View,  646,  640  ;  Dieconaon 


y.  Talbot,  L.  B.  6  CIl  Ap.  82. 
(it)  See  Story's  Eq.  Jyr.  §  161. 
{x)  See  Story's  Eq.  Jnr.  §  276. 
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treaty  of  marriage,  render  those  acts  virtually  unavailing  ^"J-'^-^^ 

by  entering  into  other  secret  agreements,  or  derogate  from 

those  acts,  or  otherwise  commit  a  fraud  upon  a  marriage  (y). 
As  where  a  parent  declines  to  consent  to  a  maniage  on 
account  of  the  intended  husband  being  in  debt,  and  the 
brother  of  the  latter  gives  a  bond  for  the  debts  to  procure 
such  consent,  and  the  intended  husband  then  gives  a  secret 
counter-bond  to  his  brother  to  indemnify  him  against  the 
first  (z).  So  where  a  brother,  ftn  the  marriage  of  his  sister, 
let  her  have  a  sum  of  money  privately,  that  her  fortime 
might  appear  to  be  as  much  as  was  insisted  on,  and  the 
sister  gave  a  bond  to  the  brother  to  secure  the  repayment 
thereof,  the  bond  was  set  aside  (a).  So  where,  upon  a 
treaty  of  marriage,  a  creditor  of  the  intended  husband  con- 
cealed his  own  debt,  and  misrepresented  to  the  wife's  father 
the  amount  of  the  husband's  debts,  the  transaction  was 
treated  as  a  fraud  upon  the  marriage,  and  the  creditor  was 
prevented  from  enforcing  his  debt  (6).  And  where  a  father, 
on  the  marriage  of  his  daughter,  enters  into  a  covenant, 
that,  on  his  death,  he  will  leave  her  a  full  and  equal  share 
of  all  his  personal  estate,  he  cannot  afterwards  transfer  a 
portion  of  Ms  personal  property  to  another  child,  retaining 
the  annual  income  thereof  for  his  life  (c).     2372. 

III.  Belief  will  also  be  granted  against  acts  secretly 
done  by  a  woman  in  contravention  of  the  marital  rights, 
or  in  disappointment  of  the  just  expectations  of  her  in- 
tended husband.  As  where  a  woman,  in  contemplation  of 
marriage,  and  without  the  privity  of  her  intended  husband, 
makes  a  settlement  to  her  separate  use,  or  a  conveyance 
in  favour  of  persons  for  whom  she  is  under  no  moral 
obligation  to  provide.     But  a  reasonable  provision  for  her 


(y)  Story'8  Eq.  Jup.  §  268—272.  (b)  Story's  Eq.  Jup.  §  271. 

(«)  Story's  Eq.  Jur.  §  269.  {c)  Story's  Eq.  Jup.  §  882. 

(a)  Sto^B  Eq.  Jup.  §  270. 
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^H^V Is^'  children  by  a  former   marriage^   under   circumstances  of 
good  faith,  is  free  from  objection  (d).     2373. 

IV.  Deeds  of     IV.  Bv  the  stat.  3  Hen.  7,  c.  4,  all  deeds  of  gifts  of 
fa  trust  for  goods  made   in    trust   to  the  use  of  the  donor,  shall  be 

the  use  of      °  ' 

the  donor,  y^^^  .  bccausc  othcFwise  pcisons  might  be  tempted  to 
commit  treason  or  felony  without  danger  of  forfeiture, 
and  the  creditors  might  also  be  defrauded  of  their 
rights  (e).   2374. 

V.  voiun-        V.  By  the  stat.  13  TCIiz.  c.  5,  s.  1  (made  perpetual  by 

ttu7  deeds  \  jt     j:  ^ 

^tofi^mL  *'^®  ^^^^'  ^^  ■'^^'  ^'  ^^*    '^^^  ^^®   avoiding   of  feigned 
c-^-  covinous,  and  fraudulent  feofiments,"  &c.,  "contrived  of 

malice,  fraud,  covin,  collusion,  or  guile,"  to  "  delay,  hinder, 
or  defraud  creditors  or  others,"  it  is  enacted,  that  "all 
and  every  feoffment,  gift,  grant,  alienation,  bargain  and 
conveyance  of  lands,  tenements,  hereditaments,  goods  and 
chattels,  or  of  any  of  them,  or  of  any  lease,  rent,  common, 
or  other  profit  or  charge  out  of  the  same  lands,  tenements, 
hereditaments,  goods  and  chattels,  or  any  of  them,  by 
writing  or  otherwise,  and  all  and  every  bond,  suit,  judg- 
ment, and  execution,  at  any  time  had  or  made  sithence 
the  beginning  of  the  Queen's  Majesty's  reign  that  now  is, 
or  at  any  time  hereafter  to  be  bad  or  made,  to  or  for  any 
intent  or  purpose  before  declared  and  expressed,  shall  be 
from  henceforth  deemed  and  taken  (only  as  against  tliat 
person  or  persons,  his  or  their  heirs,  successors,  executors^ 
administrators  and  assigns,  and  every  of  them,  whose 
actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures, heriots,  mortuaries  and  reliefs,  by  such  guileful, 
covinous,  or  fraudulent  devices  and  practices,  as  is  afore- 
said, are,  shall,  or  might  be  in  any  ways  disturbed,  hin- 
dered, delayed,  or  defrauded),  to  be  clearly  and  utterly 

(d)   story's  Eq.  Jur.  §  27S ;   2  LomdaU,  4  Gif.  159 ;   1   D.  J.  4b 

Spenoe's  Eq.  Jur.  605  ;  Countess  of  Sm.  433  ;   Downa  v.  Jennings,  32 

Straihmore  ▼.  Bowes,  1  Lead.  Cas.  Eq.  Beav.  290. 

2iid  ed.  825,  et  Beq. ;  Prideaux  v.  (e)  2  Bl.  Com.  441. 
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void,  frustrate,  and  of  none  effect ;  any  pretence,  colour,  pt.  111.T.12, 

feigned  consideration,  expressing    of   use,  or  any  other" 

matter  or  thing  to  the  contrary  notwithstanding/*  But, 
by  s.  5,  it  is  provided  "  that  this  Act,  or  anything  therein 
contained,  shall  not  extend  to  any  estate  or  interest  in 
lands,  tenements,  hereditaments,  leases,  rents,  commons, 
profits,  goods  or  chattels,  had,  made,  conveyed  or  assured, 
or  hereafter  to  be  had,  made,  conveyed  or  assured,  which 
estate  or  interest  is  or  shall  be  upon  good  consideration 
and  bona  fide  lawfully  conveyed  or  assured  to  any  person 
or  persons,  or  bodies  politic  or  corporate,  not  having  at 
the  time  of  such  conveyance  or  assurance  to  them  made, 
any  manner  of  notice  or  knowledge  of  such  covin,  fraud, 
or  collusion  as  is  aforesaid."    2375. 

In  consequence  of  this  statute,  deeds,  though  good  as 
between  the  parties  and  in  other  respects,  are  void  as 
against  creditors,  when  made  with  an  actual  intent  to 
defraud  them  (/),  even  though  such  deeds  be  for  valuable 
consideration  (gr),  except  as  regards  a  bond,  fide  purchaser 
from  the  debtor  or  from  an  assignee  of  the  debtor  without 
notice  of  the  circumstances  amounting  to  such  actual 
fraud.  But  it  is  not  at  all  necessary  to  show  any  actual 
fraud  in  intent :  if  the  transaction  must  have  the  effect  of 
"disturbing,  hindering,  delaying,  or  defrauding"  creditors, 
the  Court  will  presume  the  intention.  And  if  a  person 
makes  a  conveyance  or  assignment  of  any  real  or  personal 
property  which  is  liable  to  his  debts  (unless  it  is  to  a  pur- 
chaser for  valuable  consideration  who  has  no  notice  of  a 
fraudulent  intent),  and  at  the  time,  or  soon  afterwards,  he 
is  deeply  indebted  to  such  an  amount  that  he  has  not 
ample  means  besides  that  property  available  to  pay  the 

(/)  4  Cruise  T.  32,  c.  27,  §  4  ;  fc/)  4  Cruise  T.  32,  c.  27,  §  4  ; 

Shee    V.    Frtnch,  3   Drewiy,   717 ;  8tflr<mg   v.  Strong,    18  Beav.   408  ; 

Beueif  V.    Windham^  6  Ad.  &  EL  BoU  v.  Smith,  21  Beav.  611 ;   WelU 

(N.S.)  166.  V.  Gardner,  L.  R.  7  Eq.  817. 

VOL.  IX.  Q 
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Pr.  1II.T.12,  debts,  without  his  creditors  being  delayed  or  hindered,  aucli 

conveyance  or  assignment  is  void  as  against  those  who 

were  creditors  at  the  time  of  and  subsequent  to  the  deed, 
to  the  extent  to  which  it  may  be  necessary  to  deal  with 
the  property  for  their  satisfaction  (A).  A  deed,  however, 
which  is  apparently  voluntary,  may  be  shown  by  extrinsic 
evidence  to  have  been  made  for  valuable  consideration, 
and  may  be  supported  as  such  against  creditors  (t).  And 
a  deed  is  not  necessarily  void  under  this  Act,  merely 
because  designed  to  prefer  or  defeat  a  particular  creditor  (i). 
2376. 

A  man  who  contemplates  going  into  trade,  cannot,  on 
the  eve  of  doing  so,  take  the  bulk  of  his  property  out  of 
the  reach  of  those  who  may  become  his  creditors  in  the 
trading  operations.  So  that  a  voluntary  settlement,  whereby 
a  settlor  takes  the  bulk  of  his  property  out  of  the  reach 
of  his  creditors  shortly  before  engaging  in  trade  of  a 
hazardous  character,  may  be  set  aside,  in  a  •  suit  on  behalf 
of  creditors  who  became  such  even  after  the  settle- 
ment (Q.    And  a  trader  cannot,  by  covenants  in  a  post- 


(A)  S<)e  story's  Eq.  Jur.  §  852 
— 87i,  881  ;  2  Spence's  Eq.  Jur. 
887  ;  4  Cruise  T.  82,  c.  27,  §  15— 
17  ;  Coote  Mortg.  8rd  ed.  238  ;  2 
Bl.  Com.  441  ;  1  Pros.  Shep.  T.  66  ; 
Add.  Cont.  6th  ed.  149  —  166; 
7Voyn«'<  cawy  3  Co.  80 ;  Chit  Con. 
8th  ed.  880  tt  aeq,  ;  Skarfy.  Soulbtf, 
1  Mac  &  G.  864;  He  Ma^awUy's 
T^rusU  5  De  G.  &  S.  1  ;  BoU  v. 
Smith,  21  Beav.  611  ;  BarUm  v. 
Vanhei/thuysen,  11  Hare,  126 ; 
Dening  v.  Ware,  22  Beav.  184; 
Holmes  v.  Penney,  8  K  &  J.  90 ; 
Tumley  v.  Hooper,  8  Sm.  &  G.  249  ; 
Darvilk  v.  Terry,  6  Hurl.  &  Norm. 
807  ;  Tliompaon  v.  Webtter,  4  Drew. 
628 ;  4  D.  &  J.  600 ;  Acraman  v. 
Corhett,  1  Johns.  &  Hem.  410 ; 
Barling  v.  BUkopp,  29  Beav.  417 ; 


Stohoe  V.  Cowan,  29  Beav.  687  ; 
SpireU  v.  Willows,  3  D.  J.  AS.  298  ; 
Smith  v.  Cherria,  L.  R  4  Eq.  Caa. 
890;  Reese  River  Silver  Mining 
Company  v.  Atieell,  L.  R.  7  Eq.  347  ; 
Freeman  v.  Pope,  L.  R.  9  Eq.  206 ; 
5  Ch.  Ap.  538  ;  Alien  v.  BonneU,  5 
Ch.  Ap.  577;  Orosdeyy.  Blworthy, 
L.  R.  12  Eq.  158;  Mackay  v. 
Douglas,  L.  R.  14Eq.  106  ;  Cornish 
V.  dark,  L.  R.  14  Eq.  184 ;  Kent  v. 
RUey,  L.  R.  14  Eq.  190  ;  Taylor  v. 
Coenen,  L.  R.  1  Ck  D.  636. 

(t)  PoU  V.  Todhunier,  2  CoU.  76. 

{k)  Ad.  Cont.  6th  ed.  151  ;  Chit. 
Cont  8th  ed.  883  ;  Alton  v.  Harri- 
son, L.  R.  4  Ch.  Ap.  622.  See  infra, 
par.  2381,  note  (n), 

{t)  Mackay  v.  Douglas,  L.  R.  14 
Eq.  106. 
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nuptial  settlement  or  even  a  pre-nnptial  settlement,  with-  ^h?  c,  I' s^' 
draw  from  his  creditors  future  property  which  he  may 
acquire,  though  he  may  be  solvent  at  the  date  of  the 
settlement  (m).     2377. 

As  regards  the  rights  of  creditors  with  respect  to  con- 
veyances and  assignments  to  their  prejudice,  there  may  be 

♦ 

three  distinct  questions  :  (1).  Whether  they  are  acts  of 
bankruptcy  ?  (2).  Whether  they  are  fraudulent  preferences, 
which,  when  not  prohibited  by  statute,  were  held  to  be 
void  as  against  the  assignees  in  bankruptcy,  as  contrary 
to  the  policy  of  the  bankrupt  law  ?  (3).  Whether  they  are 
void  under  the  statute  of  13  Eliz.  c.  5,  and  the  construc- 
tion put  on  it  by  the  Courts  of  Law  and  Equity  ?    2378. 

Now,  with  reference  to  the  third  of  these  questions,  Judge 
Story,  in  his  "  Commentaries  on  Equity  Jurisprudence," 
§  352,  remarks,  that  this  Act"  has  always  received  a  favour- 
able and  liberal  constructionin  all  the  Courts,  both  of  Law  and 
Equity."  And  the  only  true  principle  would  seem  to  be,  that 
where  a  conveyance  or  assignment  is  made  for  no  considera- 
tion, or  (unless  bona  fide)  only  for  an  antecedent  debt  or  a 
meritorious  consideration  or  even  for  a  valuable  considera- 
tion, but  with  a  knowledge  on  the  part  of  the  purchaser 
of  an  intent  to  delay,  hinder,  or  defraud  creditors,  and 
it  withdraws  from  the  debtor  the  means  of  paying  the 
general  body  of  his  creditors,  it  is  void,  as  against  them,  by 
virtue  of  the  stat.  18  Eliz.  c.  5,  whether  made  under  pressure 
or  not,  and  whether  made  in  contemplation  of  bankruptcy 
or  not.  To  hold  otherwise,  would  open  a  door  to  innumer- 
able frauds  on  creditors,  especially  in  the  case  of  assign- 
ments of  all  a  debtor's  property,  and  more  particularly 
when  made  to  a  relative  or  friend.  A  debtor  might  incur 
a  number  of  debts,  to  any  amount,  and  yet  defeat  all  but  a 
particular  creditor,  perhaps  a  relative  or  friend,  with  whom 

(m)  Ex  parte  Bolland,  In  re  Clint,  Jj,  R.  17  Eq.  116. 

Q  2 
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^'i!"I.!j!  ^®  might  have  an  understanding  that  he  should  receive 
part  back,  or  that  the  property  should  be  held  in  trust  for 
him.     2379. 

Where  a  debtor  gives  a  bill  of  sale  or  makes  some  other 
disposition  of  all  his  property,  it  is  veiy  diflPerent  from 
the  case  where  a  creditor  gets  a  judgment  in  an  adverse 
suit,  having  the  same  effect  of  taking  all  the  debtor's 
property.  In  the  former  case,  the  bill  of  sale,  or  other 
disposition,  if  not  the  voluntary  act  of  the  debtor,  is  an  act 
in  which  the  debtor  concurs,  though  it  may  be  under  pres- 
sure :  it  is  his  own  act.  But  in  the  latter  case,  the  act 
is  the  act  of  the  creditor,  which  the  the  debtor  cannot 
avoid,     2380. 

To  take  a  case  out  of  the  statute,  it  must  be  both  "  on 
good  consideration  "  and  "  bon&  fide."  It  has  indeed  been 
held  that  an  antecedent  debt  or  a  meritorious  consideration 
may  be  a  "  good  consideration."  And  a  preference  of  a 
particular  creditor  may,  under  some  circumstances,  be  only 
right ;  while,  on  the  other  hand,  the  defeating  a  particular 
creditor  may  be  for  the  benefit  of  the  general  body  or  the 
majority  of  the  creditors.  But  it  cannot  be  justly  regarded 
as  a  bon&  fide  transaction,  where  a  debtor  makes  over  all 
his  property  to  a  particular  creditor,  and  thereby  disables 
himself  from  paying  any  of  the  others  (n).  Suppose  a 
man  having  £100,000,  and  owing  that  amount  to  one  cre- 
ditor, and  £900,000  to  others :  could  it  be  anything  else  but 
the  grossest  dishonesty  and  fraud  upon  them,  if  he  were  to 
make  over  the  whole  £100,000  to  the  creditor  to  whom  he 
owed  that  amount  ?  and  this  would  be  especially  bad,  if  the 
property  consisted  of  chattels,  and  if,  though  he  assigned 
them  to  the  first  creditor,  he  remained  in  possession  of  the 

(n)    The  last    two  aentenoes   of  require  qualification.    Taken  gene- 
the  judgment  of  Giffard,  L.   J.,  in  rally,  he  oonsiders  them  quite  un- 
it/ton    V.  HarrUoUf   L.   R.   4    Ch.  sound. 
Ap.  626,  appear  to  the  writer  to 
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chattels,  and  thereby  may  have  led  the  subsequent  creditors  PT.1aT.12, 

vH.  Of  8.  3. 

to  suppose  that  he  was  the  owner  of  them,  in  consequence 

of  which  they  may  have  been  induced  to  trust  him.  True 
it  is,  that  they  might  have  searched  the  register.  But  the 
fact  of  registration  does  not  validate  a  transaction  which, 
of  itself,  is  invalid,  or  fraudulent,  whether  actually  or  con- 
structively. It  may  be  said  of  registration,  that  the  deed 
would  not  be  valid  as  against  creditors  without  it ;  but  the 
deed  may  not  be  valid  even  with  it.     2381. 

In  order  to  be  obnoxious  to  the  statute,  it  is  not  neces- 
sary that  there  should  be  a  wilful,  otherwise  called  an 
actual,  fraud.  It  is  sufficient  if  there  is  a  virtual  or  con- 
structive fraud.  The  question  is  this — Is  it  within  the 
mischief  intended  to  be  guarded  against  by  the  Act? 
Does  it  necessarily  operate  to  delay,  hinder,  or  defeat 
creditors,  in  a  manner  which  the  law  deems  to  be  contrary 
to  good  faith  ?     2382. 

It  is  for  the  plaintiff  to  make  out  his  case ;  and,  in  inter- 
pleader cases,  the  claimant,  under  a  bill  of  sale  or  other 
disposition,  is  in  the  situation  of  a  plaintiff.  He  seeks  to 
deprive  the  judgment  creditor  of  the  possession  which  he 
has  acquired  under  the  judgment.  On  the  claimant,  there- 
fore, is  the  onus  of  proving  his  title,  as  claimant  and  vii-tual 
plaintiff,  to  property  not  in  his  possession,  but  in  the 
possession  of  the  officer  of  the  Couit,  as  the  agent  of  the 
judgment  creditor.  It  is  for  the  claimant  to  prove  that  the 
bill  of  sale  or  other  disposition  is  both  on  valuable  or  good 
considemtion,  and  bona  fide,  without  notice  of  circumstances 
amounting  to  actual  or  constructive  fraud.     2383. 

It  has  been  held  that  a  creditor  under  a  voluntary  post 
obit  bond  is  as  much  entitled  to  the  benefit  of  the  statute 
as  any  other  creditor  (0).    2384. 

If  there  is  a  positive  agreement,  that  after  a  settlement, 

(0)  Addvm  V.  HoJleU,  L.  K.  6  Ki^.  4t)8« 
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pr.Hi.T.12,  a  sale,  or  a  mortgage  of  chattels,  the  settlor,  vendor,  or 

Oil.  bj  fl.  3,  ^    ^^ 

mortgagor  shall  retain  the  apparent  ownership  of  them ; 

this  is  a  fraud  on  creditors,  because  it  enables  him  to  gain 
a  false  credit.  But  this  doctrine  does  not  apply  where 
the  retaining  the  possession  is  consistent  with  the  nature 
of  the  transaction,  and  does  not  appear  to  have  been 
fraudulent,  or  where  the  transfer  is  so  notorious  that  the 
continuance  of  possession  does  not  create  any  false  credit, 
or  where  the  settlor,  vendor,  or  mortgagor  is  not  indebted 
at  the  time  (p).     2385. 

If  a  trader  in  insolvent  circumstances  agrees  to  sell  his 
business  and  stock  in  trade  to  a  person  who  has  no  know- 
ledge of  the  state  of  the  trader's  affairs,  in  consideration 
of  (inter  alia)  an  annuity  to  his  wife,  although  the  sale 
is  valid,  yet  the  transaction,  so  far  as  it  is  a  settlement 
of  the  annuity  on  the  wife,  is  within  the  stat.  13  Eliz. 
c.  5,  and  may  be  set  aside  by  a  creditor,  as  regards  the 
annuity,  without  impeaching  it  in  any  other  respect  (g). 
2386. 

If  a  father  assigns  to  his  son  his  dwelling  house  and 
personal  estate,  in  consideration  of  natural  love  ajid  affec- 
tion, and  by  a  bond,  bearing  even  date  with  the  assign- 
ment, but  not  noticed  therein,  the  son  binds  himself  to 
maintain  his  father's  wife  and  children,  the  assignment  is 
not  void  against  creditors  under  the  stat.  13  Eliz.  c.  5  (r). 

2387. 

As  a  general  rule,  a  post-nuptial  settlement  by  a  husband 
deeply  indebted  at  the  time,  is  void  as  against  creditors, 
even  though  made  in  pursuance  of  a  pre-nuptial  parol 
contract ;  for  such  a  contract  is  inoperative  in  consequence 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4  (s).     But 

m 

(p)  Coote  Mortg.  3rd    ed.  289;  Gif.  401. 
.  Add.  Cont.  6th  ed.  153—7  ;  Gnle  v.  (r)  Oaie  v.   WiUianuon,  8  M.  & 

Bumell,  7  Ad.  &  EL  (N.S.)  850..  W.  405. 

(g)  French  v.  French^  6  D.  M.  &  (•)   Warden  v.   Jones,    23    Beay* 

G.  95.    See  Wakt^^icld  v.  Gibbon,  1  487 ;    2  D»  &  J.    76 ;   Bidmer    v 
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if  a  person  agrees  to  pay  all   the  debts  of  another,  on  pt.  111.T.12, 

,  Ch.  6,  8.  3. 

condition  that  the  latter  shall  make  a  post-nuptial  settle- 

ment  of  his  property,  so  as  to  be  applied  for  the  main- 
tenance of  the  settlor,  his  wife,  and  children,  "  or  any  of 
them,"  at  the  absolute  discretion  of  the  trustees ;  and  such 
a  settlement  is  accordingly  executed;  it  is  good  against 
subsequent  creditors,  and  even  against  a  person  who  was  a 
creditor  at  the  time  it  was  executed,  if  the  person  who 
agrees  to  pay  the  settlor's  debts  was  not  aware  of  tlie  exist- 
ence of  the  debt  due  to  that  creditor,  but  was  assured  that 
the  debts  paid  by  him  constituted  the  only  debts  of  the 
settlor.  And  in  such  case,  the  discretion  of  the  trustees 
being  absolute,  the  Court  cannot  apportion  the  income 
of  the  settlor  between  his  wife  and  children,  so  as  to 
make  the  settlor's  part  of  it  available  for  his  creditors  (t), 
2388. 

The  burden  of  proving  his  solvency  at  the  time  rests 
upon  the  settlor  (u).    2388a. 

If  a  voluntary  settlement  contains  a  general  power  to 
the  settlor  to  dispose  of  or  mortgage  the  estate,  it  will  be 
deemed  fraudulent  as  against  creditors  by  statute  and 
judgment ;  but  a  power  to  revoke  for  a  particular  purpose 
may  not  make  such  a  deed  void  (x).    2389. 

Unless  the  marriage  itself  was  a  mere  fraudulent  con- 
trivance for  defeating  creditors,  a  settlement  of  the  husband's 
property  made  previously  to  and  in  contemplation  of  the 
marriage,  will  be  supported,  even  though  the  wife  con- 
tracted the  marriage  and  obtained  the  settlement  with  a 
full  knowledge  that  the  husband  was  in  embarrassed  cir* 
cumstances  {y).    2390. 

Hunter,  L.  B.  8  Eq.  46  ;  and  Bee  Eq.  158. 

supra,  par.  1695, 1696  ;   Crosgicy  v.  {x)  2  Sugd.  Pow.  234. 

Elworthifylj, 'R.  12  Eq.  158.  (y)  Colombine  v.  PetUiaH,  1  Sm. 

{t)  Ifolmee  v.  Penney,  3  K.  ft  J.  &  G.  228 ;  Fra^er  v*  Thompson,  1 

90.  Gif.  49,  62. 

(«)  Grottley  v.  Sltootihif,  L.  R.  12 
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Pr.iii.T.i2,      VI.  By  the  stat.  27  Eliz.  c.  4,  s.  1  (made  perpetual  by 

VI  voiun.   *^®  ^^^'  ^^  ^^^^'  ^'  ■^^)'  ^^  ^®  enacted,  "That  all  and  every 
i^undS-   conveyance,  grant,  charge,  lease,  estate,  incumbrance  and 
qL'^*4,^  limitation  of  use  or  uses,  of,  in,  or  out  of  any  lands,  tene- 
"'  •  '       nients,  or  other  hereditaments  whatsoever,  had  or  made 
any  time  heretofore  sithence  the  beginning  of  the  Queen's 
Majesty's  reign  that  now  is,  or  at  any  time  hereafter  to  be 
had  or  made,  for  the  intent  and  of  purpose  to  defiraud  and 
deceive  such  person  or  persons,  bodies  politic  or  corporate, 
as  have  purchased  or  shall   afterwards  purchase  in  fee 
simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands, 
tenements,   and   hereditaments,   or   any   part   or  parcel 
thereof  so   formerly  conveyed,  granted,   leased,  charged, 
incumbered,  or  limited  in  use,  or  to  defraud  and  deceive 
such  £is  have  or  shall  purchase  any  rent,  profit  or  commo- 
dity in  or  out  of  the  same  or  any  part  thereof,  shall  be 
deemed  and  taken  (only  as  against  that  person  and  persons, 
bodies  politic  and  corporate,  his  and  their  heirs,  successors, 
executors,  administrators,  and  assigns,  and  against  all  and 
every  other  person  and  persons  lawfully  having  or  claiming 
by,  from  or  under  them  or  any  of  them,  which  have  pur- 
chased or  shall  hereafter  so  purchase  for  money  or  other 
good  consideration,  the  same  lands,  tenements,  or  heredita- 
ments, or  any  part  or  parcel  thereof,  or  any  rent,  profit,  or 
commodity  in  or  out  of  the  same),  to  be  utterly  void, 
frustrate,  and  of  none  effect ;  any  pretence,  colour,  feigned 
consideration,  or  expressing   of  any  use   or   uses  to  the 
contrary  notwithstanding."     But  by  s.  4?,  it  is  provided, 
"That  this  Act  or  anything  therein  contained  shall  not 
extend  or  be  construed  to  impeach,  defeat,  make  void,  or 
frustrate,  any  conveyance,  assignment  of  lease,  assurance, 
grant,  charge,  lease,  estate,  interest,  or  limitation  of  use  or 
uses,  of,  in,  to,  or  out  of  any  lands»  tenements,  or  heredita- 
ments heretofore  at  any  time  had  or  made,  or  hereafter  to 
be  had  or  made,  upon  or  for  good  consideration  and  bona 
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fide,  to  any  pei^son  or  persons,  bodies  politic  or  corporate ;  J^-  in.T.12 

Lrll*    Of    8.    3. 

anything  before  mentioned  to  the  contrary  hereof  notwith-  — 

standing."     2391. 

The  object  of  this  statute  being  to  give  full  protection 
to  subsequent  purchasers  against  prior  voluntary  convey- 
ances, it  has  been  decided,  that  in  consequence  of  this 
statute,  a  prior  conveyance  is  void  as  against  a  subsequent 
purchaser  or  mortgagee,  from  or  of  the  voluntary  grantor, 
whether  with  or  without  notice,  (but  not  from  or  of  his 
heir  or  devisee,)  and  even  after  proceedings  to  enforce  such 
prior  conveyance,  if  not  actually  on  valuable  consideration, 
although  it  may  be  bona  fide  and  on  good  consideration, 
or  although  it  may  be  expressed  to  be  made  for  divers 
valuable  considerations  (not  naming  them),  or  although 
made  by  direction  of  a  Court  of  Ec^uity;  on  the 
ground  that  the  statute  in  every  such  case  infers  fraud, 
and  will  not  suffer  the  presumption  to  be  rebutted.  As 
between  the  parties  themselves,  however,  such  convey- 
ances are  binding.  And  when  a  voluntary  settlement  has 
been  made,  subsequent  judgment  creditors  of  the  settlor 
cannot  acquire  rights  in  derogation  of  it  wliich  the  settlor 
would  not  have  possessed.  And  as  between  two  voluntary 
conveyances,  if  the  first  is  fraudulent,  the  second  will 
prevail ;  but  where  each  is  bona  fide,  Equity  will  not 
interfere  («).  A  conveyance  in  the  form  of  a  purchase 
deed  for  valuable  consideration,  but,  in  fact,  voluntary,  will 
not  be  supported  against  a  prior  voluntary  conveyance  by 


(2)  Stoiy's  Eq.  Jur.  §  425,  426, 
433  ;  2  Spence'8  Eq.  Jur.  288, 638  ; 
4  Cruise  T.  32,  c.  27,  §  9,  12,  21,  23, 
26,  29,  44,  47,  49;  Sugd.  Concise 
View,  566—6 ;  Burton,  §  224—6 ; 
Kelmn  V.  KeUan,  10  Hare,  385  ;  Doe 
d.  Newman  v.  Rmham^  17  Ad.  &  E. 
724  ;  Boffion  v.  Vaiiheyihuysen,  11 
Hare,  126 ;  LewU  v.  Ree$^  3  K.  & 
J,  132,  150—1;  LU^yd  v.  Atttoood, 


3  D.  &  J.  614  ;  Ddphln  v.  Aylward, 
L.  R.  4  H.  L.  486  ;  Jiosher  v.  Wil- 
iiams,  L.  R  20  Eq.  210  ;  Daking  v. 
mUmpei'y  26  Beav.  568.  In  this 
case  it  was  held  that  the  volunteers 
had  no  equity  against  the  purchase 
money  payable  to  the  voluntary 
settlor.  The  propriety  of  this  deci^ 
sion  seems  questionable. 
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pt.  ni.T.i2,  the  same  party,  even  though  the  prior  voluntary  convey- 


ance  did  not  appear  to  have  been  parted  with  or  communi- 
cated to  the  voluntary  grantee  (a).  And  where  the  price 
is  inadequate  in  a  considerable  degree,  or  where  an  apparent 
inadequacy  of  price  is  coupled  with  other  circumstances 
indicating  a  fraudulent  collusion  between  the  purchaser 
and  the  vendor  to  avoid  a  preceding  conveyance,  a  purchaser 
under  such  circumstances  will  not  be  entitled  tp  the  pro- 
tection of  the  statute  (6).  Nor  wUl  Equity  interfere  in 
favour  of  a  subsequent  purchaser,  where  the  voluntary 
grantee  has  conveyed  to  a  bon&  fide  purchaser  for  valuable 
consideration,  or  a  person  has  intermarried  with  the  volun- 
tary grantee  on  the  faith  of  the  voluntary  deed,  before  the 
bonS,  fide  purchaser  from  the  voluntary  grantor  acquired 
his  title  (c).  And  Equity  will  not  give  its  aid  to  a  volun- 
tary settlor  to  enable  him  to  complete  a  contract  for  sale 
against  a  purchaser;  though  the  Court  will  enforce  it  at 
the  suit  of  the  purchaser,  even  with  notice  at  the  time  of 
his  purchase  (d),    2892. 

The  law  that  a  man  who  has  executed  a  wluntary  settle- 
ment is  enabled  to  sell  the  estate,  just  as  if  he  had  done 
nothing,  is  highly  unreasonable.  And  the  Court  will  lay 
hold  of  any  circumstances  constituting  a  consideration 
moving  from  the  grantee  to  the  grantor,  to  take  a  case  out 
of  the  category  of  voluntary  deeds  (e).  2393. 
Gifts  to  cha-     There  is  this  exception  to  the  general  rule,  in  the  case 

rity.  *■  o  / 

of  a  charity,  that  if  a  purchaser  has  notice  of  a  gift  to  a 
charitable  use,  or  purchases  without  notice  from  a  pur- 

(o)  Boherts  v.   WiUiams,  4  Hare,  [d)  Sugd.  Concise  View,  670 ;  2 

130.  Spence's  Eq.  Jup.  289  ;  4  Cruise  T. 

(6)  4  Cruise  T.  32,  c  27,  §  42 ;  2  8«,  c.  27,  §  29  ;  1  Pros.  Shep.  T.  65; 

SugcL  Pow.  228.  Clarke  v.  WUIoU,  L.  R  7  Ex.  813  ; 

(c)  For  examples  of  the  mode  of  V.-C.  Malins  in  RoBhtr  v.  WUliamt, 

relief  in  cases  of  fraud,  see  Stoiy's  L.  R.  20  Eq.  218. 

Eq.  Jut.  §  437—439  ;  Id.  §  434 ;  (c)  V.-C.    Malins,   in    Bosher  v. 

Sugd.  Concise  View,  569  ;  1  Pres.  WiUiams,  L.  R.  20  Eq.  218. 
Shep.  T.  65. 
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chasor  with  notice  of  such  a  gift,  he  takes  subject  to  it ;  i*r  111.T.12, 

though,  if  he  has  no  notice,  and  he  has  not  purchased     

from  a  purchaser  with  notice,  he  will  have  the  same  pro- 
tection as  he  would  have  against  an  ordinary  voluntary 
conveyance  (/).    2394 

A  fair  volimtary  settlement  in  favour  of  a  wife  and^^o«por- 

^  sons  clium- 

children  is  also  an  exception  to  the  rule  to  this  extent,  JSftiSfcnt* 
•that  almost  any  bon&  fide  consideration,  in  addition  to  J^ition  o?° 
the  meritorious  consideration  of  the  provision  itself,  will  ^^         "* 
be  sufficient  for  the  purpose  of  supporting  the  settlement. 
Therefore,  if  a  person  whose  concurrence  the  parties  deem 
essential  joins  in  a  settlement,  his  concurrence  will  be 
deemed  a  valuable  consideration,  although  he  did  not 
substantially  part  with  anything  Q/).     And  as  to  pre- 
nuptial  settlements,  and  post-nuptial  settlements  in  pur- 
suance of  pre-nuptial  articles  or  on  receipt  of  an  additional 
portion,  they  are  settlements  for  valuable  consideration, 
and  of  course  good  against  subsequent  purchasers  (^),  or 
against  prior  voluntary  grantees,  as  the  case  may  be  (i). 
2395. 

In  general,  the  marriage  consideration  will  not  extend 
to  remainders  to  collateral  relations,  so  as  to  support  them 
against  creditors,  or  a  subsequent  sale  to  a  bona  fide  pur- 
chaser Qi),  But  if  the  remainders  are,  or  may  fairly  be 
assumed  to  have  been,  specifically  contracted  for  and 
brought  within  the  consideration,  they  will  be  good  against 
subsequent  purchasers.  And  the  same  is  the  case  where 
they  are  interposed  between  two  limitations  to  the  different 


(/)    2  Spenoe's  Eq.   Jur.  289;  cZ<i/ev.5miai«it^,L.R.4Ch.  D.85. 

Tudor'i!  Char.  Trusts,  2nd  ed.  329—  (^)  2  Sugd.  Pow.  229 ;  Sugd.  Con- 

882.  cise  View,  668  ;  4  Cruise  T.  82,  c 

(^)  See  2  Spexice*B  Eq.  Jur.  288,  27,  §  55. 

290  ;  4  Cruise  T.  82,  c.  27,  §  28, 73 ;  (0  4  Cruise  T.  32,  c.  27,  §  43,  67. 

Sugd.  CoDciae  View,  668— 9  ;-»««<«•-  (i)  Sugd.  Concise  View,  567;  2 

fM  V.  HeaO^  16  Beav.  408  ;  Aikin-  Spence's  Eq.  Jur.  291—293 ;  SmUh 

aofi  V.  Smih,  3  D.  &  J.  186 ;  Tcxu-  v.  CKcmU^  L.  R.  4  Eq.  390. 


890  DEEDS  INVALID  ON  ACCOUNT  Of 

pt.  nLT.i2,  classes  of  the  issue  of  the  marriage  (I).     And  where  a 
— >  '  '  '  settlement  is  made  by  a  father  or  other  lineal  ancestor,  in 
consideration  of  the  marriage  of  one  of  his  sons  or  descend- 
ants, and   it   contains  remainders   to   the  other  sons   or 
descendants,  such  remainders  will  be  good  against  creditors 
and  subsequent  purchasers  (in).    2396. 
^m°^?S^'        -^  lessee,  or  a  mortgagee,  or  any  other  person  who  for  a 
cE?XJ'for   valuable  consideration  has  any  charge  out  of  or  upon  the 
coiSdc?a-    land,  is  a  pm*chaser  within  the  statute  (n).    But  notwith- 
tho  statute,  standing  the  stat.  1  &  2  Vict.  c.  110,  s.  13  (o),  a  judgment 
creditor  is  not  a  purchaser  within  the  stat.  27  Eiiz.,  so  as  to 
be  able  to  set  aside  a  prior  voluntary  settlement  (p).  2397. 
A  conveyance  for  payment  of  debts  generally,  to  which 
no  creditor  is  a  party,  and  in  which  no  particular  debt  is 
expressed,  is  a  fraudulent  conveyance  within  the  sta- 
tute (q).    2398. 
Objection  to     It  is  scldom  advisable  to  buy  from  one  who  has  made 

titlo  from  a  •        i       /»  i 

peraoj^ho  a  prior  conveyance ;  because,  m  the  first  place,  such  prior 
v?yan^?"  couveyauce  may  in  reality  have  been  for  a  valuable  con- 
sideration, though  none  appear;  and  parol  evidence  of 
the  valuable  consideration  would  be  admissible  in  order  to 
support  the  deed  (r) ;  and,  secondly,  because  the  prior 
grantee,  if  voluntary,  may  have  made  a  conveyance  for 
valuable  consideration  before  the  purchaser  from  the  volxm. 
tary  grantor  (s).  But  yet  it  has  been  held,  that  a  pur- 
chaser will  be  compelled  to  accept  a  title  depending  upon 
the  invalidity  of  a  voluntary  deed  (t).     2399. 


{I)    Sugd.    Concise    View,    667  ;  (q)  2  Spence's  Eq.  Jur.  351.    See 

Clurke  v.  Wright,  5  HurL  &  Norm.  also  Burton,  §  228. 

401  ;  6  Id.  849.  (r)  Sugd.  Conciae  View,  670  ;  2 

(wi)  See  4  Cruise  T.  32,  c.  27,  §  67  Pres.  Shep.  T.  511. 

—71.  (»)    Sugd.   Concise    View,    670; 

(n)  2  Sugd.  Pow.  228.  Burton,  §  226—7. 

(o)  Supra,  par.  1156.  {t)  Cttrrie  v.  Nind,  1  My.  &  Cr. 

(p)  Beavan  v.  Earl  of  Oxfoi'dy  6  17;  BvUerJidd  v.  Utatk,  15  Beavi 

D.  M.  &  G.  607.  408. 
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Copyholds  are  within  the  stat.  27  Eliz.  c.  4  (u).     2400.    pt.  iit.t.i2, 

^^  Vytl.    O,    8,    •», 

VII.  The  statute  27  Eliz.  c.  4,  s.  5  (made  perpetual  by  — 

^  Copyholds 

stat.  30  Eliz.  c.  18,  s.  3),  makes  void,  as  against  subsequent  are  within 
purchasers  for  money  or  other  good  consideration,  all  con-  ^"*-  ^-  ** 

vij    Dcodii 

veyances  with  any  clause,  provision,  article,  or  condition  vow  under 

stAt.  27  Fill/. 

of  revocation,  determination,  or  alteration  at  the  grantor's  ^-  f\  »•  •^;  «* 

'  '  o  subject  to  a 

will  or  pleasure,  whether  such  clause,  &c.,  extend  to  the  ro^tion. 
whole  interest  conveyed,  or  only  partially  affect  it  (x). 
The  words  are  these :  "  If  any  person  or  persons  have 
heretofore  since  the  beginning  of  the  Queen's  Majesty^s 
reign  that  now  is,  made,  or  hereafter  shall  make  any  con- 
veyance, gift,  grant,  demise,  charge,  limitation  of  use  or 
uses,  or  assurance  of,  in,  or  out  of  any  lands,  tenements 
or  hereditaments,  with  any  clause,  provision,  article,  or 
condition  of  revocation,  determination,  or  alteration,  at  his 
or  their  will  or  pleasure,  of  such  conveyance,  assurance, 
grants,  limitations  of  uses  or  estates  of,  in,  or  out  of  the 
said  lands,  tenements,  or  hereditaments,  or  of,  in,  or  out 
of  any  part  or  parcel  of  them,  contained  or  mentioned  in 
any  writing,  deed,  or  indenture  of  such  assurance,  convey- 
ance, grant,  or  gift ;  and-  after  such  conveyance,  grant, 
gift,  demise,  charge,  limitation  of  uses,  or  assurance  so 
made  or  had,  shall  or  do  bargain,  sell,  demise,  grant, 
convey,  or  charge  the  same  lands,  tenements  or  heredita- 
ments, or  any  part  or  parcel  thereof,  to  any  person  or 
persons,  bodies  politic  and  corporate,  for  money  or  other 
good  consideration  paid  or  given  (the  said  first  conveyance, 
assurance,  gift,  grant,  demise,  charge  or  limitation,  not  by 
him  or  them  revoked,  made  void  or  altered,  according  to 
the  power  and  authority  reserved  or  expressed  unto  him 
or  them  in  and  by  the  said  secret  conveyance,  assurance, 
gift  or  grant)  that  then  the  said  former  conveyance,  assur- 
ance, gift,  demise,  and  grant,  as  touching  the  said  lands 

(it)  Doe  d.  Tunsim  v.  BoUriel,  5      My.  &  Cr.  25. 
B.  &  Ad.  131  ;  CnrrU  v.  Nind,  1  («)  Burton,  §  224. 
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pr.  UI.T.12,  tenements,  and  hereditaments,  so  after  bargained,  sold, 

V/Ha     0}    S>     <im 

conveyed,  demised  or  charged  against  the  said  bargainees, 

vendees,  lessees,  grantees,  and  every  of  them,  their  heirs, 
successors,  executors,  administrators  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall, 
or  may  lawfully  claim  anything,  by,  from,  or  under  them 
or  any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be 
void,  frustrate,  and  of  none  effect,  hy  virtue  and  force  of 
this  j)resent  Act."     2401. 

But  by  s.  6,  it  is  provided,  "  that  no  lawful  mortgage 
made  or  to  be  made  bona  fide,  and  without  fraud  or  covin, 
upon  good  consideration,  shall  be  impeached  or  impaired 
by  force  of  this  Act,  but  shall  stand  in  the  like  force  and 
effect  as  the  same  should  have  done  if.  this  Act  had  never 
been  had  nor  made ;  anything  in  this  Act  to  the  contraiy 
in  anywise  notwithstanding."     2402. 

In  consequence  of  this  statute,  where  a  deed  contains  a 
power  of  revocation  at  the  will  of  the  grantor,  or  a  power 
tantamount  to  it,  and  the  deed  is  not  revoked,  it  is  void 
against  subsequent  purchasers,  even  though  the  deed 
be  for  a  valuable  consideration;  unless  the  power  of  revo- 
cation can  only  be  exercised  with  the  consent  of  persons 
who  are  not  under  the  control  of  the  grantor  (y).  A  power 
to  mortgage  to  an  indefinite  extent  (z),  and  to  lease  all  or 
part  of  the  lands  for  any  number  of  years,  with  or  without 
rent  (a),  are  in  effect  powers  of  revocation,  and  have 
therefore  been  held  to  render  the  deed  in  which  they  are 
contained  void  as  against  a  subsequent  purchaser  (6). 
But  a  power  to  charge  a  sum  of  money  on  an  estate  is 
not  in  effect  a  power  of  revocation,  unless  the  sum  bears 
so  large  a  proportion  to  the  value  of  the  estate,  that  the 
exercise   thereof  would  viitually   amount  to   a  revoca- 

(y)  4  Cruise  T.  82,  c.  27,  §  30,  35,  (a)  4  Cnuae  T.  32,  c.  27,  §  84. 

87  ;  2  Sugd.  Pow.  223—4.  (6)  4  Cruise  T.  32,  c.  27,  §  89—41. 

{z)  4  Cruise  T.  82,  c.  27,  §  33. 
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tion  (c).    And  a  settlement  with  a  power  to  the  settlor ^u^"J* 3^» 

to  revoke,  that  the  money  might  be  paid  to  trustees  to 

be  invested  in  the  purchase  of  other  estates,  would  be 
valid  (d).     2403. 

VIII.  Where  a  person  takes  a  mortgage  or  a  conveyance  viii.  Mort- 

ipxge  or  Con- 
or a  settlement  with  notice  of  the  legal  or  equitable  title  'H^i^^^^^,, 

.   "  ^  with  nuticc 

of  other  persons  to  the  same  property,  his  own  title  will  be  uV/"'**^*''  ^ 
postponed  and  made  subservient  to  their  title,  or  to  that 
of  a  transferee  from  them  (e),  except  in  cases  within  the 
stat.  27  Eliz.  c.  4  (/).  Thus,  if  a  person  takes  a  mortgage 
of  property,  knowing  that  it  was  subject  to  an  equitable 
mortgage  made  by  deposit  of  the  title-deeds,  the  notice  of 
the  equitable  mortgage  will  raise  a  trust  in  him  to  the 
amount  of  the  equitable  mortgage  (jj).     2404. 

The  effect  of  notice  of  a  prior  equitable  mortgage  above-  Dootrino  of 
mentioned,  is  the  case  even  where  the  property  lies  in  a  puea  to  pro- 

*  "^  portyina 

roister  county.  The  object  of  the  Registry  Acts  was  ^^^^^^ 
to  afford  to  persons  proposing  to  become  mortgagees  or 
purchasers,  the  means  of  discovering  any  prior  incum- 
brances, if  registered,  or  of  protecting  them  against  any 
unregistered  and  secret  prior  incumbrances  or  conveyances. 
Where,  therefore,  a  person  proposing  to  become  a  mort- 
gagee or  purchaser  has  actual  notice  of  a  prior  unregistered 
incumbrance  or  conveyance,  the  principle  of  the  Registry 
Acts  becomes  inapplicable  ;  because  it  is  his  own  folly  if 
he  is  a  loser  by  advancing  any  money  by  way  of  purchase 
or  loan ;  and  therefore,  if  a  subsequent  purchaser  or  mort- 
gagee has  notice,  at  the  time  of  his  purchase  or  mortgage, 
of  any  prior  unregistered  conveyance  or  mortgage,  he  will 
not  be  permitted,  in  Equity,  to  avail  himself  of  his  title 

(c)  See  2  Siigd.  Pow.  228.  576  ;  Bama  v.  Wood,  L.  R.  8  Eq. 

{d)  Sugd.  Concise  View,  571.  424  ;  Manfidd  v.  Burton,  L.  R.  17 

(e)  Story's   Eq.  Jur.  §   395—6 ;  Eq.  15. 

Sugd.  Concise  View,  595,  597  \  At-  -       (/)  See  supra,  par.  2401—2. 

Urbury  v.  WaUis,  8  D.  M.  &  Q.  454  ;  {(f)  Story's  Eq.  Jur.  §  395. 
Pease  v.  Jaclsoii,  L.  R.  8  C'h.  Ap. 
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Actual  no- 
tico. 


Construc- 
tive Quticc. 


'ch^^'s's*'  ^8^^^^^  ^^®  prior  conveyance  or  mortgage,  any  more  than 

he  would  if  the  same  were  registered  (A).     2405. 

Notice  may  be  either  actual,  or  constructive,  i.e.,  imputed 
by  construction  of  law  (i).     24f06. 

Actual  notice,  to  constitute  a  binding  notice,  at  least 
where  it  depends  on  oral  communication  only,  must  be 
given  by  a  person  interested  in  the  property,  and  in  the 
course  of  the  treaty  (k).     2407. 

*  As  to  constructive  notice,  whatever  is  sufficient,  or  what- 
ever for  the  purpose  of  justice  is  to  be  deemed  sufficient,  to 
put  any  person  of  ordinary  prudence  on  inquiry,  is  con- 
structive notice  of  everjiihing  to  which  that  inquiry  might 
have  led  (I).  And  hence  a  purchaser  who  has  notice  of  a 
tenancy  is  deemed  to  have  notice  of  a  lease,  or  of  the  terms 
of  such  tenancy,  if  any,  and  therefore  cannot  claim  com- 
pensation on  that  account  (m).  And  a  purchaser  or  other 
person  has  constructive  notice  of  the  instrument  under 
which  he  claims,  or  under  which  the  person  with  whom  he 
contracts,  as  executor,  or  trustee,  or  appointee  derives  his 
power.  A  man  cannot  claim  under  a  deed  or  will,  and  yet 
repudiate  a  knowledge  of  its  contents,  though  it  may  have 
been  in  fact  concealed  from  him  (u).  And  if  a  purchaser 
has  notice  of  a  deed,  he  has  constructive  notice  of  all  its 
contents  (o),  and  of  the  facts  which  would  have  neces- 
sarily become  known,  if  its  production  had  been  insisted 
on  (p).     But  if  instead  of  referring  the  purchaser  to  a 


{h)  story's  Eq.  Jur.  §397;  2 
Spence's  Eq.  Jur.  763 ;  Coote  Mortg. 
3rd  ed.  881 ;  4  Cruise  T.  82,  a  28, 
§  20 ;  Sugd.  Concise  View,  678—9  ; 
9  Jarm.  &  Byth.  by  Sweet,  691. 

(i)  2  Spence's  Eq.  Jur.  764. 

{k)  2  Spence's  Eq.  Jur.  763 ;  Sugd' 
Concise  View,  601. 

(0  2  Spence's  Eq.  Jur.  756—760  ; 
Rugd.  Concise  View,  606 ;  Coote 
Mortg.  Srd  ed.  372  ;  Offline  v.  Jeqf- 
freaon,  2  Gif.  353,  378  ;   Leigh  v. 


Lhydy  2  D.  J.  &  S.  330 ;  Broadbeni 
V.  Barlow,  8  D.  F.  &  J.  570  ;  Pif<:her 
v.RaiclinSyJj'^ll  Eq.68;  reversed 
on  appeal,  7  Ch.  Ap.  269  ;  Maxfidd 
V.  BurUm,  L.  R.  17  Eq.  15. 

(m)  James  v.  Lichfidd,  L.  R.  9 
Eq.  51  ;  PhUiipa  v.  Miller,  L.  R.  9 
C.  P.  196 ;  reversed  in  Ex.Ch.,  IOC. 
P.  420. 

(»)  Story's  Eq.  Jur.  §  400. 

(o)  Sfigd.  Concise  View,  671,  611. 

{p)  Story's  Eq.  Jur.  §  400  ;  Peto  v. 
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deed  to  ascertain  its  contents,  the  vendor  himself  states  e^^ela "* 
what  the  contents  of  the  deed  are,  the  purchaser  is  not 
bound  to  examine  the  deed  itself,  but  may  trust  to  such 
statement  (q).    It  is  sufficient  if  notice,  actual  or  con- 
structive,  is   brought    home   to   the   agent,  solicitor,   or 
counsel  in  the  transaction,  or  in  one  immediately  preced- 
ing it  (r) ;  unless  there  is  a  moral  certainty  that  he  would 
not   have  communicated  the   fact   to   the    principal  or 
client  («),  or  he,  colluding  with  the  person  who  was  bound 
to  give  the  notice,  concealed  the  fact  (t).    And  where  a 
mortgagor  has  at  different  times    employed  the    same 
solicitor  in  effecting  different  incumbrances  upon  the  same 
estate,  and  the  incumbrancers  have  employed  the  mort- 
gagor's solicitor  in  the  several  transactions,  each  of  the 
puisne  incumbrancers  has  been  held  to  be  affected  with 
notice  of  the  prior  incumbrances  (u).    But  the  circumstance 
of  only  one  solicitor  acting  in  a  transaction  does  not  neces- 
sarily constitute  him  the  solicitor  of  both  parties,  so  as  to 
affect  both  parties  with  notice  of  the  facts  (a),    2408. 

If  a  mortgagee^  when  he  took  his  security  from  one 
partner,  knew  that  the  firm  were  in  possession  of  the  pro- 
perty, he  had  constructive  notice  of  the  title  of  the  part- 
nership ;  and  his  claim  must  be  postponed  to  that  of  the 
other  partner,  as  regards  the  other  partner's  share,  and  his 
right  to  be  recouped  in  respect  of  partnership  debts  paid 
off  by  him,  whether  contrcu^ted  before  or  after  the  mort- 
gage (2^).    2409. 

ffcmnumd,  80  Beav.  495  ;  PUehery,  ($)  I%ompt<m  ▼.  Cfartwright,  88 

Jlawlini,  L.  B.  11  Eq.  58 ;  revened  Beav.  178, 185. 

on  appeal,  7  Ch.  Ap.  259.  (t)  Sharp  y.  Fay,  L.  B.  4  Ch.  Ap. 

{q)  Cox  Y.  Caventon,  81  Beav.  878.  86. 

(r)  Story's    Eq.    Jtir.    408 ;    2  (u)  2   Spence's  Eq.    Jur.    761 ; 

Spenoe's  Eq.  Jtir.   760—1;   Sngd.  Fisher  Mortg.  2nd  ed.  par.  1107. 

Condse  View,  602—8 ;  AUerhury  v.  {x)  Perry  v.  HoU,  2  D.  F.  ft  J.  88 ; 

WalUa,  8  D.  M.  &  G.  454;  Spaigh^  2  White  and  Tudor's  Lead.  Cas.  in 

'  V.  Cawne,  1  Hem.  ft  M.  359  ;  Rol-  £q.,  4th  ed.  70. 

land  ▼.  HaH,  L.  R  6  Ch.  Ap.  678  ;  {y)  Cavandtr  v.  BvOUef,  L.  R.  9 

Magfidd  y.  Burton,  L.  B.  17  Eq.  15.  Ch.  Ap.  79. 
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Pf. "JT12.      Though  it  is  only  prudent  to  do  so,  yet  it  is  not  the 

duty  of  a  purchaser  to  search  for  incumbrances ;  for  if  it 

were,  the  registry  would  of  itself  be  notice  to  all  the 
world  (z).  But  registration  is  not  of  itself  notice  (a).  And 
hence  a  person  having  the  legal  estate  as  a  mortgagee,  and 
advancing  more  money  without  notice  aliunde  of  a  second 
mortgage,  or  of  a  purchase  of  the  equity  of  redemption, 
though  duly  registered,  shall  hold  against  the  second  mort- 
gagee or  purchaser  of  the  equity  of  redemption,  until  all 
the  money  is  paid  (&).  And,  for  the  same  reason,  a  pur- 
chaser obtaining  the  legal  estate  will  not  be  prejudiced 
by  a  prior  equitable  incumbrance,  of  which,  though  duly 
registered  previously  to  his  purchase,  he  had  no  notice 
aliunde  (c).  And  a  purchaser  of  an  equity  of  redemption 
for  valuable  consideration  without  notice  of  a  prior  regis- 
tered judgment,  will  not  be  postponed  to  it,  on  proceedings 
by  the  judgment  creditor  (d).  But  if  a  man  searches  the 
register,  he  will  be  deemed  to  have  notice ;  though,  if  a 
search  is  made  for  a  particular  period,  the  purchaser  will 
not  by  the  search  be  deemed  to  have  notice  of  any  instru- 
ment not  registered  within  that  period  (e),    2410. 

The  court  rolls  of  a  manor  do  not  give  constructive 
notice  (/).     2411. 
"^^  Notice  before  actual  payment  of  all  the  money,  although 

it  be  secured  and  the  conveyance  actually  executed,  or 
before  the  execution  of  the  conveyance,  notwithstanding 
that  the  money  be  paid,  is  equivalent  to  notice  before  the 
contract.  But  notice  at  the  time  of  getting  in  a  precedent 
incumbrance  as  a  protection  against  mesne  charges,  is  not 

(z)    Lane  v.    Jackaon,  20  Beav.  Eq.  Jur.  768  ;  Sugd.  Concise  View, 

535,  538.  186, 578  ;  4  Cniise  T.  32,  c  28,  §  16. 

(a)  Sugd.  Condse  View,  578 ;  9  (c)  Sugd.  Conciae  View,  678 ;  9 

Jarm.  &  Byth.  by  Sweet,  692  ;  Lane  Jann.  &  Byth.  by  Sweet,  692. 

v.  Jackeon,  20  Beav.  586.           '  (d)  Lane  v.  Jaehauy  20  Bear.  526. 

(6)  Coote  Mortg.    8rd   ed  378  ;  [e)  Sugd.  Concise  View,  605. 

Story'sEq.  Jur.§  401—2;  2Spence'8  (/)  Coote  Mortg.  3id  ed.  382. 
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material,  provided  there  was  no  notice  at  the  time  of  the  '^-  iilt.w, 

f  Ch.  6,  B.  8. 

purchase  (g).    2412.  

A  purchaser  of  a  legal  estate,  with  notice  of  an  equit-  protection 
able  claim,  will  be  protected,  if  he  purchases  from  a  prior  ?hi?^" 
bond  fide  purchaser  without  notice :  for  otherwise  the  latter  c&tms  of 

^  which  ho 

would  not  enjoy  the  full  benefit  of  his  own  unexceptionable  ^^  *^^*^- 
title.  And  if  a  person  who  has  notice  sells  to  another  who 
has  no  notice  and  is  a  bon&  fide  purchaser  for  a  valuable 
consideration,  the  title  will  not  be  affected  with  notice  in 
the  hands  of  the  latter ;  for  otherwise  no  man  would  be  safe 
in  any  purchase  (A).    2413. 

IX.  If,  on  his  marriage,  a  person  demises,  upon  certain  ix.  socret 
trusts  for  the  benefit  of  his  intended  wife,  lands  of  which  latod  to  d^ 

fraud  pur- 

he  is  tenant  for  life,  and,  by  a  distmct  deed,  covenants  not  chaaers  or 

*^  incumbran- 

to  sell  or  incumber  the  lands  comprised  in  the  term,  and  ®®"' 
it  is  declared,  that,  if  he  shall  at  any  time  sell  or  incumber 
them  or  attempt  so  to  do,  the  trustees  of  the  term  shall 
recover  the  rents  and  profits,  and  apply  them  as  they  may 
think  fit,  for  the  maintenance  and  support  of  him  or  his 
wife  or  children  or  issue,  the  covenant  and  proviso  are 
fraudulent  8md  void  as  against  a  subsequent  incumbrancer 
of  his  life  estate  (i).    2414. 


Section  IV. 


Of  Contracts,  Agreements,  or  Covencmta  which  a/re  against 

Pvhlic  PoUcy. 

These  will  not  be  enforced.    2414a.    And  hence,  i^m.T.12, 

Ch.  6,  s.  4. 

I.  Where  a  party  is  not  a  free  agent,  and  is  not  able  to 

^       -^  ^  I.  Whero 

protect  himself,  a  Court  of  Equity  will  protect  him.    Hence,  peraoxui  are 

{g)  Sugd.  Gondse  View,  599.  '  Cas.  Eq.  2nd  ed.  36,  37. 

{h)  See  Story's  Eq.  Jur.  §  409,  (t)  PhippB  v.  Lord  Ennimore,  4 

410 ;    2    Spence'B  Eq.    Jur.   764  ;      Bubs.  181. 
Sugd.  V.&P.  14th  ed.  153;  2Leftd. 
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Pr.  III.T.1J, 
Ch.  6,  a.  4. 

not  free 
Bgeuta; 

but  under 
duress,  or  in 
fear, 


or  under 
extreme 
necessity. 


II.  Assign- 
ments  by 


office  imder 
Oovem- 
ment,  or 
under  the 
late  East 
India  Com- 
pany, 


or  by  a 
fellow  of  a 
college. 


Equity  will  relieve  against  acts,  done  under  duress,  or 
under  the  influence  of  extreme  terror  or  of  threats.  And 
it  watches  with  great  jealousy  all  contracts  made  by  a 
person  while  under  imprisonment;  and  if  there  is  the 
slightest  ground  to  suspect  oppression  or  imposition,  it  will 
set  the  contract  aside.  And  in  like  maimer,  circumstances 
of  extreme  necessity  and  distress  may  so  entirely  over- 
power free  agency,  as  to  justify  the  Court  in  setting  aside 
a  contract  on  account  of  some  oppression  or  fraudulent 
advantage  attendant  on  it  (k),    2415. 

II.  An  officer  in  the  army  or  navy  or  other  officer  of  the 
Government  cannot  assign  his  future  accruing  pay  or 
other  remuneration  connected  with  the  right  to  future 
services  from  him ;  because  it  is  contrary  to  the  honour, 
dignity,  and  interest  of  the  State,  that  its  servants  should 
be  in  danger  of  being  reduced  to  poverty,  by  anticipating 
those  resources  which  were  intended  to  place  them  in  a  suit- 
able condition  of  respectability,  comfort  and  efficiency  (Z). 
2416. 

An  assignment  of  the  pension  of  an  officer  in  the  royal 
army  is  void.  But  an  assignment  of  a  pension  granted  by 
the  late  East  India  Company  is  valid  (m).  And  so  it  has 
been  held  that  a  pension  payable  to  a  former  officer  of  the 
East  India  Company  out  of  the  revenues  of  India  since  the 
Transfer  Act  (21  &  22  Vict.  c.  106)  may  be  assigned  (n). 
And  in  cases  which  are  not  within  any  statutory  pro- 
hibition, a  man  may  assign  a  pension  given  him  entirely 
for  past  services,  unconnected  with  any  right  to  future 
services ;  and  prize  money  may  be  assigned  (o).  And  an 
assignment  of  the  income  of  a  fellowship  of  a  college  is 
valid  in  Equity  (p).     2417. 


(it)  story's  Eq.  Jur.  §  289. 

(0  See  Story's  Eq.  Jur.  §  769, 
1040  0— 1040  f,  and  notes ;  Coote 
Mortg.  8rd  ed  101,  102  ;  2  Spenoe's 
Eq.  Jur.  867;  47  Geo.  8,  sess.  2, 
c.  25,  B.  4 ;  Lloyd  ▼.  (fheethamf  8 


Gif.171. 

(m)  Heald  v.  Hay,  8  Gif.  467. 

(n)  Cartvf  v.  Cooper,  4  Gif.  619. 

(o)  2  Spence*8  Eq.  Jur.  867. 

ip)  FeUtd  v.  Kinff'i  Colkge,  10 
Beav.  491. 


DEEDS,  ETC.,  AGAINST  PUBLIC  POLICY.  899 

An  agreement  that  a  person  appointed  to  a  public  office  pt.  ni.T.12, 

^  Ha    Of    8a     4a 

shall  pay  to  the  person  appointing  him  the  surplus  of  his 

fees  beyond  a  certain  annual  amount,  is  contrary  to  public  ^tween  ap- 
policy,  and  void ;  because  he  is  considered  to  require  his  JfJi^ffi^ 
fees  to  support  him  in  performing  the  duties  of  his  office.  ■■*®'®~* 
And  this  applies  to  a  person  appointed  by  a  corporation, 
where  he    is    not   their  officer,  though   the    individual 
members  may  not  appropriate  any  part  to  themselves  (9). 
2418. 

III.  Equity  will  not  uphold  assignments  which  involve  ni.  Auuign- 
champerty,  or  maintenance,  or  bujdng  of  pretended  titles  (7*).  ^^J^^ 
Champerty  (campi  partitio)  is  properly  a  bargain  between  ^^^' 
a  plaintiff  or  defendant  in  a  cause,  and  another  person  who  ^^^ded 
has  no  interest  in  the  subject  in  dispute,  to  divide  the  land  ***^**' 
(campum  partire)  or  other  property  sued  for  between  them, 
if  they  prevail  at  law,  in  consideration  of  the  other  person 
carrying  on  the  action  at  his  own  expense.    Maintenance,  of 
which  champerty  is  a  species,  is  an  officious  intermeddling 
in  an  action  which  in  no  way  belongs  to  one,  by  main- 
taining or  assisting  either  party  with  money  or  otherwise, 
to  prosecute  or  defend  it.    And  an  agreement  whereby  a 
person  engages  to  supply  information  and  evidence  for  the 
recovery  of  property,  on  condition  of  receiving  a  part  of  it, 
is  maintenance  of  the  worst  kind,  as  it  leads  to  perjuiy  and 
perversion  of  justice  («).    Champerty  and  maintenance  are 
punishable,  both  at  the  common  law  and  by  statute,  as 
tending  to  keep  alive  strife  and  contention,  and  to  pervert 
the  remedial  process  of  the  law  into  an  engine  of  oppres- 
sion.   Exceptions  are  made,  however,  to  the  general  rule 
against  champerty  and  maintenance,  in  the  case  of  father 
and  son,  or  of  an  heir  apparent,  or  of  the  husband  of  an 

(5)  Owy.  of  Liverpool  v.  Wriffht,  QreU  ▼.  Levy,  16  C.  B.  (N.  S.)  73. 
1  Johns.  359.  («)  Sprye  v.  PorUr^  7  El.  &  Bl. 

(r)  Story's  Eq.  Jur.  §  1049  ;  Itey^  68,  81 ;  HUUm  v.  Woade,  L.  R.  4 

tuU  Y  SfryCf  1  D.  M.  ft  Q.  060  ;  £q.  432. 
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^.iii.T.i2  heiress,  or  of  a  master  and  servant,  and  the  like  (t).    And 

a  deed,  whereby,  in  consideration  of  a  son  prosecuting  a 

commission  of  lunacy  in  the  father's  name  against  a  person 
to  whom  the  father  is  heir  at  law,  the  father  covenants  to 
convey  the  estates  that  should  descend  to  him  on  the 
lunatic's  decease,  to  the  use  of  himself  for  life,  with  re- 
mainder to  the  use  of  the  son  and  his  children,  is  not 
illegal,  as  savouring  of  champerty  or  maintenance,  or  as 
against  public  policy  (u).  2419. 
mcnte"^"  ^^'  ^P^^  ^^®  same  principle  of  not  giving  any  en- 
rightBto^^  couragement  to  litigation,  especially  when  undertaken  as 
litigate.  ^  speculation.  Equity  will  not  enforce  the  assignment  of  a 
mere  naked  right  to  Ktigate,  that  is,  a  right  which,  from  its 
very  nature,  is  incapable  of  conferring  any  benefit  except 
through  the  medium  of  a  suit ;  such  as  a  mere  naked  right 
to  set  aside  a  conveyance  for  fraud  {x).  But  a  person  who 
is  interested  in  a  fund  in  Court,  may  inortgage  it  pen- 
dente lite,  to  enable  him  to  prosecute  his  claim  (y).  And 
a  person  may  take  an  assignment  of  the  whole  interest  of 
another  in  a  contract,  or  security,  or  property  which  is  in 
litigation,  at  least  if  he  does  not  undertake  to  pay  the 
costs  which  the  seller  had  incurred,  or  make  any  advances 
beyond  the  mere  support  of  the  interest  which  he  has  so 
acquired.  Thus,  notwithstanding  the  stat.  32  Hen.  8,  c.  9, 
referred  to  below,  an  equitable  interest  undet  a  disputed 
conti-act  for  the  purchase  of  real  estate  may  be  the  subject 
of  sale.  If  such  an  interest  is  sold  by  the  purchaser  under 
such  original  contract,  he  becomes  in  Equity  a  trustee  for 
his  sub-purchaser,  and  must  permit  the  sub-purchaser  to 
use  his  name  in  proceedings  for  obtaining  the  benefit 


{t)  Story's  Eq.  Jur.  §  1049  ;  2  note ;  2  Spence's  Eq.  Jur.  868^9, 

Spence's  Eq.  Jur.  870—1.  872. 

(tt)  Perm  v.  PerssCy  7  CI  &  F.  {t/)  CockeU   v.  Taylor,  16  Beav. 

279.  103,  11^—7.     See  ffUl  v.  BoyU, 

(x)  Story's  Eq.  Jar.  §  1040  g,  and  L.  B.  4  Eq.  260. 
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of  the  contract.  And  without  entering  into  any  covenants  Pr.ni.T.12. 

for  the  purpose,  such  sub-purchaser  is  obliged  to  indemnify 

the  original  purchaser  from  all  the  acts  which  he  must  do 
for  the  sub-purchaser's  benefit.  And  so,  a  legatee  may 
assign  his  legacy,  and  a  creditor  may  assign  his  interest  in 
a  debt,  although  he  may  have  taken  proceedings  to  recover 
it  (z).  In  these  cases  there  is  an  actual  interest  in  the 
assignor,  independently  of  litigation ;  and  although  it  may 
require  continued  litigation  to  enforce  it,  yet  the  parties 
may  possibly  a<^just  the  matter  without  further  proceed- 
ings ;  whereas,  in  the  case  first  mentioned,  there  is  no  in- 
terest in  the  assignor,  or  none  but  what  may  result  from 
oversetting  an  interest  in  the  other  party  (a).  But  no  soli- 
citor can  be  permitted  to  purchase  anything  in  litigation, 
of  which  he  has  the  management  (b).  If,  however,  a  person 
who  has  recovered  property  conveys  it  to  his  soKcitor  by 
way  of  security  for  costs  incurred  before  the  date  of  the 
conveyance,  that  is  not  unlawful  (c).    2420. 

V.  Things  in  action,  rights   of  entry,  and   contingent  v.^^^^- 
remainders  and  other  executory  interests   in   favour  of  ^{^^^ 
persons  ascertained,  might  always  be  released  by  deed  to  ^^  ^1. 
any  one  having  a  sufiicient  estate  or  interest  by  right  or  by  exoctrtory 
wrong  (d).    But  the  stat.  32  Hen.  8,  c.  9,  prohibits  the 
sale  of  any  right  or  title  to  hereditaments,  unless  the 
seller  or  his  ancestor,  or  those  by  whom  he  claims,  have 
been  in  possession  of  the  same,  or  of  the  remainder  or 
reversion  thereof,  or  of  the  rents  and  profits  thereof,  for 
one  jrear  next  before  the  sale  (e) ;  or  unless  the  purchaser 

(2)  story's  Eq.Jur.§  1050— 1054;  84,98. 

2  Spence'8  Eq.  Jnr.  863,  868—871;  (c)  Andenon  v.  Baddiffe,  1  El. 

Sngd.  GonciBe  View,  259  ;  Earring'  BL  &  EL  806,  819. 

ton  V.  Z<mflr,2  My.&K.  690;  Mym  v.  (d)  2  BL  Com.  290  ;  2  Pros.  Shop. 

UnUedGmiranUe  Qmp,,  7  D.M.&G.  T.  231,  288,  822  ;  4  Jann.  &  Byth. 

112;  Ty$(m  ▼.  Jachon,  30  B«av.  884.  by  Sweet,  122,  123  ;  Watk.  Conv. 

(a)  See  Proaer  v.  Edmonds,  1  Y.  3rd  ed.  by  Prest.  114  ;  supra,  par. 

&  C.  Eq.  Exch.  481.  2010,  2012. 

(h)  iSunpion  v.  Lamb,  7  KL  &  BL  (e)  Story's  Eq.  Jur.  §  1048,  and 
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pt.  iir.T.u,  is  in  lawful  possession,  in  which  case  he  may  buy  in  any 

— '—^ pretended  right,  and  he  will  not  in  any  case  be  affected, 

unless  he  bought  with  notice  (/).  Indeed,  it  is  a  rule  of 
the  common  law,  that  no  possibility,  right,  title,  or  thing 
in  action,  entry,  or  re-entry,  can  be  granted  to  third 
persons,  except  in  the  case  of  the  Crown,  to  whom  and  by 
whom  an  assignment  could  always  be  made ;  for  it  was 
thought  that  a  different  rule  would  be  the  means  of 
multiplying  contests  and  suits.  So  that  a  stranger  could 
not  take  advantage  of  the  breach  of  a  condition  for  the 
avoidance  of  an  estate  of  freehold,  as  that  is  only  avoidable 
by  entry ;  or  even  of  an  estate  for  years,  where  it  was  only 
voidable  by  entry.  But  a  stranger  might  take  advantage . 
of  a  condition,  the  breach  of  which  rendered  an  estate  for 
years  ipso  facto  void  without  entry;  for  a  stranger  might 
take  the  benefit  of  a  void  thing,  but  not  of  a  voidable 
estate,  by  entry  (g).  Nor  could  contingent  remaindei's 
or  other  executory  interests  in  real  or  personal  estate  be 
granted  over.  And,  at  Law,  this  still  continues  to  be  the 
rule,  except  in  the  case  of  negotiable  instruments,  and 
some  few  other  securities ;  and  except  in  the  case  of  an 
assignment  of  a  debt,  where  the  debtor  assents  to  the 
transfer,  so  as  to  enable  the  assignee  to  maintain  a  direct 
action  against  him  on  the  implied  promise  which  results 
from  such  assent  (A) ;  and  except  in  cases  within  the  stat. 
8  &  9  Vict.  c.  106,  s.  6.  2421. 
Stat.  7  A  8        By  the  stat.  7  &  8  Vict.  c.  76,  s.  5,  it  was  enacted  as 

Vict.  c.  70,  "^ 

••  *•  follows  : — "  That  any  person  may  convey,  assign,  or  charge, 

by  any  deed  any  such  contingent  or  executory  interest, 

note,  and  1048  a ;  2  Spence's  Eq.  Bl.  Com.  290,  U2  ;  2  Ptob.  Shep.T. 

Jur.  869.  281,  238—240,  822  ;    4  Cmise  T. 

(/)  Sugd.  Concise  View,  258.  82,  c.  7,  §  21 ;  4  Jarm.  and  Byth.  by 

iff)  Co.  Litt.  214  a,  b  ;  215  a  ;  Sweet,  122  ;  Feame,  866  ;  Burton^ 

218  a.  §  857, 946—7  ;  Watk.  Conv.  8rd  ed. 

(A)  Stoiy'B    Eq.    Jur.   1089;    2  by  Prest.  97,  il4,  116;  Co.  Litt. 

Spence's  Eq.  Jur.  850,  851,  855  ;  2  214  a,  b  ;  215  a ;  282  b  ;  266  a. 


DEEDS,  ETC.,  AQAlKST  PUBLIC  POLICY.  903 

right  of  entry  for  condition  broken,  or  other  future  estate  pt.  iilt.m, 

^  .  ^  '  Cn.  6, 8.  4. 

or  interest  as  he  shall  be  entitled  to,  or  presumptively 

entitled  to,  in  any  freehold  or  copyhold  or  leasehold  land, 
or  personal  property,  or  any  part  of  such  interest,  right,  or 
estate  respectively  ;  and  every  person  to  whom  any  such 
interest,  right,  or  estate  shall  be  conveyed  or  assigned,  his 
heirs,  executors,  administrators,  or  assigns,  according  to  the 
nature  of  the  interest,  right,  or  estate,  shall  be  entitled  to 
stand  in  the  place  of  the  person  by  whom  the  same  shall 
be  conveyed  or  assigned,  his  heirs,  executors,  adminis- 
tratoi*s,  or  assigns,  and  to  have  the  same  interest,  right,  or 
estate,  or  such  part  thereof,  as  shall  be  conveyed  or  assigned 
to  him,  and  the  same  actions,  suits,  and  remedies  for  the 
same,  as  the  person  originally  entitled  thereto,  his  heirs, 
executors,  or  administrators  would  have  been  entitled  to  if 
no  conveyance,  assignment,  or  other  disposition  thereof  had 
been  made ;  provided  that  no  person  shall  be  empowered 
by  this  Act  to  dispose  of  any  expectancy  which  he  may 
have  as  heir,  or  heir  of  the  body  inheritable,  or  as  next  of 
kin,  under  the  statutes  for  the  distribution  of  the  estates 
of  intestates,  of  a  living  person,  nor  any  estate,  right,  or 
interest  to  which  he  may  become  entitled  under  any 
deed  thereafter  to  be  executed,  or  under  the  will  of  any 
living  person,  and  no  deed  shall  by  force  of  this  Act 
bar  or  enlarge  any  estate  tail :  provided  also,  that  no 
chose  in  action  shall  by  this  Act  be  made  assignable  at 
Law."    2422. 

This  was  repealed  by  the  stat.  8  &  9  Vict  c.  106  ;  but  stat.  s  &  o 
by  s.  6  of  that  Act  it  was  enacted,  that  "  jrfter  the  1st  day  ■•  ^• 
of  October,  1845,  a  contingent,  an  executory,  and  a  future 
interest,  and  a  possibility  coupled  with  an  interest,  in  any 
tenements  or  hereditaments  of  any  tenure,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or  possi* 
bUity  be  or  be  not  ascertained,  also  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  con- 


904 


DEEDS,  ETC.,  AGAINST  PUBLIC  POLICY. 


Pr.  III.T.12, 
Ch.  6,  8.  4. 


Executory 
interosta 
bound  by 
estoppel. 


Executory 
intorosta, 
possibili- 
ties, or  ex> 
poctancies, 
and  choses 
in  action 
assignable 
In  Equity. 


tingent,  into  or  upon  any  tenements  or  hereditaments  in 
England,  of  any  tenure,  may  be  disposed  of  by  deed ;  but 
that  no  such  disposition  shall,  by  force  only  of  this  Act, 
defeat  or  enlarge  an  estate  tail;  and  that  eveiy  such 
disposition  by  a  married  woman  shall  be  made  conform- 
ably to  the  provisions  relative  to  dispositions  by  married 
women,"  contained  in  the  English  (i)  and  Irish  Acts  for 
the  abolition  of  fines  and  recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  assurance.     2423. 

It  has  been  held  that  this  section  does  not  relate  to  a 
right  of  entry  for  a  condition  broken  (k).    2424. 

Even  in  cases  not  within  the  stat.  7  &  8  Vict.  c.  76, 
s.  5,  and  8  &  9  Vict.  c.  106,  s.  6,  contingent  remainders 
and  other  executory  interests  in  real  or  personal  estate 
might  be  bound  by  estoppel,  on  a  fine  or  recovery,  or,  it 
seems,  even  on  an  indenture  (!)..  They  are  also  assign- 
able in  Equity  for  valuable  consideration.  And  it  would 
seem  that  they  are  assignable  in  Equity  even  for  good 
consideration,  Except  as  against  bon&  fide  purchasers.  A 
voluntary  assignment  of  a  mere  expectancy  is  invalid  both 
at  Law  and  in  Equity.  But  Courts  of  Equity  give  effect 
to  assignments,  for  valuable  consideration,  of  possibilities 
and  even  of  mere  expectancies  of  heirs  at  law,  and  choses 
in  action.  Such  assignments  of  a  chose  in  action  are 
considered  in  Equity  as  amounting  to  an  agreement  to 
permit  the  assignee  to  make  use  of  the  name  of  the 
assignor  at  law,  in  order  to  recover  the  debt,  and  enforce 
payment  of  the  debt  directly  against  the  debtor,  whether 
he  has  assented  or  not,  making  him,  as  well  as  the  assignor, 
if  necessary,  a  party  to  the  suit  (m).    And  such  assignments 


(t)  Stat  8^4  Wm  4,  c.  76,  see 
supra,  par.  2227—2232. 

{k)  Shdf.  Real  Prop.  Acts,  6th 
ecL597. 

(0  2  Pros.  Shep.  T.  288,  822 ;  4 


JaittL  &  Byth.  by  Sweet,  122—128 ; 
Watk.  Conv.  8rd  ed  by  Prest.  97, 
116  ;  Smith's  Executory  Int^ests 
annexed  to  Feame,  §  754 — ^756. 
(m)  Seo  Story's  Sq.  Jur.  §  1040^ 
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of  possibilities  and  expectancies  are  regarded  in  Equity  as  pt.  ui.t.is, 

amounting  to  a   contract  to  assign  when  the  interest *- 

becomes  vested;  and  when  the  interest  does  so  become 
vested,  the  claim  of  the  assignee  is  enforced,  not  indeed  a^ 
a  trust,  but  as  a  right  under  a  contract  {n),    2425. 

VI.  At  Law,  an  assignment  of  goods  which  do  not  belong  vi.  Aadgn- 

"  xnent  of 

to  the  assignor  at  the  time  does  not  pass  the  property  in  ^SSSi^^^^to 
them.  And  accordingly  at  Law,  a  bill  of  sale  of  the  efifects  S^TtC!" 
in  a  given  place  will  only  pass  such  things  as  are  in  that 
place  at  the  time  of  the  grant,  though  effects  to  be  subse- 
quently brought  on  the  premises  are  expressly  included. 
But  if  a  person  sells  or  mortgages  after-acquired  chattels, 
the  contract  may  operate  as  an  actual  assignment  in  Equity, 
having  the  effect  of  transferring  the  property  immediately 
it  is  acquired  by  the  vendor  or  mortgagor,  if  it  purports  to 
confer  an  interest  immediately  by  its  own  force,  as  dis- 
tinguished from  a  mere  power  of  entry.  And  the  instru- 
ment may  be  so  framed  as  to  give  the  mortgagee,  even  at 
Law,  a  power  of  seizing  such  future  chattels  of  the  grantor 
as  they  should  be  acquired  and  brought  upon  the  pre- 
mises (o).  And  the  future  fruits  or  proceeds  of  property 
which  the  grantor  has  at  the  time  of  the  assignment  will 
pass.  Thus,  the  next  year's  wool  of  sheep  belonging  to  the 
grantor  is  capable  of  being  assigned  {'p).  And  so  a  tenant's 
interest  in  crops  grown  in  future  years  will  pass  by  an 
assignment  to  the  landlord  of  all  the  tenant's  ''tenant- 
right  and  interest  yet  to  come  and  unexpired  in  and  to  the 


1040  c,  104i,  1056, 1057 ;  2  Spence's 
£q.  Jar.  852,  865, 866,  896 ;  2  Pres. 
Shep.  T.  281,  288,  240,  822 ;  2  Bl. 
Com.  442 ;  Coote  Mortg.  8rd  ed. 
235  ;  4  Jann.  &  Byth.  by  Sweet, 
122  ;  Co.  Litt  282  b,  n.  (1) ;  Watk. 
Conv.  8id  ©cL  by  Prest.  87,  116  j 
Smiih'8  Execntoiy  Interetts  annexed 
to  Feame,  §  749,  750. 

(n)  Story's  Eq.  Jur.  §  1040  b. 


(o)  Lunn  v.  ThomUmy  1  M.  Gr.  & 
Sc.  879  ;  QdU  v.  Bumdl,  7  Ad.  & 
E.  (N.S.)  850;  Coote  Mortg.  did  ed 
285 ;  Bope  v.  HaUey,  5  EIL  &  BL 
880 ;  Jffolrayd  v.  Marakall,  2  Gif, 
382;  2  D.  F.  ft  J.  596 ;  10  H.  L. 
Gas.  191 ;  Belding  v.  Beid,  3  HnrL 
ft  Colt.  955  ;  Heeve  t.  WkUmorCy  83 
L.  J.  (N.S.)  68. 

( p)  Coote  Mortg.  8rd  ed  235* 
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Fr.  1II.T.1J,  farm  "  (q).    An  assignment  of  freight  not  actually  earned, 

*■ but  to  be  earned,  is  good  in  Equity  (r).     And  the  right  to 

fireight  is  incidental  to  the  ownership  of  the  vessel  which 
earns  it ;  and  therefore  a  mortgage  of  a  ship  carries  with 
it  the  freight,  and  a  transfer  of  a  share  in  a  ship  passes 
the  corresponding  share  in  the  freight,  under  an  existing 
charter  party,  without  the  mention  of  the  word  "freight''  («). 
An  assignment  for  valuable  consideration  of  a  cargo  to  be 
obtained  is  valid  in  Equity  (Q.  And  a  debtor  may  assign 
future  accruing  payments  to  be  made  to  him  under  an 
engagement  with  a  third  person  (u)  And  if  a  policy  of 
assurance  is  assigned,  with  the  sum  assured,  future  bonuses 
will  pass  with  it  (x),  2426. 
VII.  Mar-  VII.  Marriage  brokage  contracts,  which  are  agreements 
i^i^  whereby  a  party  engages  to  give  another  a  remuneration  if 
he  will  negotiate  a  marriage  for  him,  are  void,  as  tending 
to  introduce  matches  which  are  ill-advised  and  not  based 
on  mutual  affection,  and  therefore  against  public  policy. 
And  they  are  so  utterly  void,  that  they  are  deemed  in- 
capable of  confirmation ;  and  money  paid  under  them  may 
be  recovered  back  again  in  a  Court  of  Equity,  whether  the 
marriage  is  an  equal  or  an  unequal  one  {y).  2427. 
viii.  Agroo-     VIII.  The  same  rules  are  applied  to  bonds  and  other 

monts  to  in- 

fluencotes-  agreements  entered  into  as  a  reward  for  using  influence 
over  another,  to  induce  him  to  make  a  will  for  the  benefit 
of  the  obligor  (z) ;  for  such  contracts  encourage  a  spirit  of 
artifice  and  scheming,  most  prejudicial  to  the  moral  tone 
of  those  in  whom  it  exists ;  and  they  tend  to  deceive  and 
injure  others.     2428. 

{q)  Pack  V.  TuHn,  15  M.  ft  W.  («)  Lindsay  v,  Cftbbs,  22BeaT.522: 
110.                                                         Rtuden  v.  Pope,  L.  R  3  Ex.  26«. 

{r)  Dotu^  v.  Ruttell,  4  Sim.  524 ;  (t)  Langton  v.  Hotion,  1  Hare,  549^ 

affinned  1  My.  &  K  488 ;  Lindsay  [u)  Coote  Mortg.  3rd  ed.  236. 

V.  Oibbt,  22  Beav.  522  ;  Brown  ▼.  (x)  Coote  Mortg.  3rd  ed.  236w 

Tanner,  L.  B.  2  Eq.  806 ;  3  Ch.  Ap.  {y)  Story's  Eq .  Jur.  §  260—263. 

597.  iz)  Story's  £q.  Jur.  §  265. 
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IX.  On  a  similar  ground,  secret  contracts  made  with  pt.  in.T.w, 

parents,  or  guardians,  or  other  persons  standing  in  a  pecu-  -— 

liar  relation  to  another,  whereby  on  a  treaty  of  marriage,  J^i^^ 
they  are  to  receive  a  remuneration  for  promoting  the  «^«^™«®«- 
marriage  or  giving  their  consent  to  it,  are  held  void  (a). 

2429. 

X.  On  the  other  hand,  a  contract  is  void,  if  it  is  ex-  x.  ccnofaactB 

In  restraint 

pressly  in  restraint  of  marriage  generally,  or  if  it  is  so  °^  marria««- 
restricted  that  it  is  probable  that  it  may  virtually  operate 
in  restraint  of  marriage  generally  (6) ;  as,  that  a  woman 
shall  not  a  marry  a  man  who  has  not  an  estate  of  5002. 
a  year  (c),  or  shall  not  marry  tiU  fifty  years  of  age,  or 
shall  not  marry  any  person  residing  in  the  same  town,  or 
any  person  who  is  a  clergyman,  a  physician,  or  a  lawyer, 
or  any  person  except  of  a  particular  trade  or  occu- 
pation ((2).     2430. 

XI.  So,  contracts  in  general  restraint  of  trade  are  void,  jr.  con- 

'  o  '  tracts  in 

as  tending  to  discourage  industry,  enterprise,  and  just^^*«»' 
competition.    But  a  person  may  be  restrained  from  carry- 
ing on  trade  in  or  within  a  certain  distance  from  a  parti- 
cidar  place,  or  with  particular  persons,  or  for  a  reasonable 
limited  time  (e).     2431. 

Some  contracts  for  the  partial  restraint  of  trade  are 
upheld,  because  they  are  advantageous  not  only  to  the 
individual  in  favour  of  whom  the  restraint  is  inserted,  but 
to  the  public  also,  who,  instead  of  being  thereby  injured, 
derive  advantage  in  the  unrestrained  choice  of  able  assist- 
ants which  such  a  stipulation  gives  to  the  employer,  and 
in  the  security  it  affords  that  the  master  will  not  withhold 
from  his  assistants  instruction  in  the  secrets  of  his  trade 


(a)  story's  Eq.  Jur.  f  266,  267.  («)  Story's  Eq.  Jnr.  §  292  ;  Ben- 

{h)  See   Story's   Eq.  Jur.  §  274,  wU  v.  /wi*,  24  Beav.  807  ;  ffarm 

276—283.  V.  PcvnonSy  82  Beav.  828 ;   Catt  v. 

(c)  Story's  Eq.  Jnr.  §  280.  Tourie,  L.  R.  4  Ch.  Ap.  664. 
{d)  Story's  Eq.  Jur.  §  283. 
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Pr.  IIT.T.12,  and  the  communication  of  his  own  skill  and  experience, 

Ch.  a,  a  4.  r  ' 

from  any  fear  of  afterwards  having  a  rival  in  the  same 

business.    And  hence  a  stipulation  on  the  part  of  an 
assistant  to  a  London  dentist  not  to  practise  in  London, 

m 

will  be  enforced.  But  whatever  restraint  is  larger  than 
the  necessary  protection  of  the  person  with  whom  the 
contract  is  made,  is  unreasonable  and  void,  as  being  in- 
jurious to  the  interest  of  the  public,  on  the  ground  of 
public  policy.  And  therefore  a  contract  by  an  assistant 
to  a  London  dentist  not  to  practise  in  any  of  the  places 
in  England  or  Scotland  where  the  employer  might  have 
been  practising  befoi^  the  eicpiration  of  the  service,  is 
void  (/).  But  a  covenant,  on  the  sale  of  the  business  of 
a  horse-hair  manufacturer  at  a  given  place,  not  to  carry 
on  the  same  business  within  200  miles  of  that  place,  is 
good  (gr).  2432. 
^iJ^ou^  XII.  Agreements  for  the  suppression  of  criminal  prose- 
^^  cutions  are  void  (h),  as  tending  to  weaken  the  beneficial 
^^*  preventive  influence  of  the  law,  by  diminishing  the  cer- 

tainty of  punishment.  And  an  agreement  by  a  petitioner 
in  a  suit  for  divorce,  to  withdraw  from  the  suit,  in  con- 
sideration of  money  to  be  paid  to  the  petitioner,  is  void  as 
a  fraud  on  the  Divorce  Act,  which  enables  the  Court 
to  apply  damages  for  the  benefit  of  the  wife  or  of  the 
children  (i).  2433. 
niSSiSS^-^  XIII.  Simoniacal  contracts  are  void,  as  contrary  to 
^'^^^'  public  policy.  Simony  is  the  corrupt  presentation  of 
any  one  to  an  ecclesiastical  benefice,  for  money,  gift,  or 
reward  (h).  By  the  statute  31  Eliz.  c.  6,  s.  5,  it  is  enacted, 
"that  if  any  person  or  persons,  bodies  politic  and  cor- 
porate, shall  or  do  at  any  time  after  the  end  of  forty  days 

(/)  MaOan  v.  May,  11  M.  &  W.  {h)  Story's  Eq.  Jnr.  §  294. 

658.    See  supra,  par.  1798.  (t)  Oipps  v.  ffume,  2  Johns,  ft 

{g)  HofrvM  v.  Paraotit,  82  fieav.  Hem.  517. 

828.  {h)  2  BL  Com.  278. 
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next  after  the  end  of  this  session  of  Parliament,  for  any  pjiht.  12, 

sum  of  money,  reward,  gift,  profit  or  benefit,  directly  or  in 

directly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurances,  of  or  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit  whatsoever, 
directly  or  indirectly,  present  or  collate  any  person  to  any 
benefice  with  cure  of  souls,  dignity,  prebend  or  living 
ecclesiastical,  or  give  or  bestow  the  same,  for  or  in  respect 
of  any  such  corrupt  cause  or  consideration  ;  that  then 
every  such  presentation,  collation,  gift  and  bestowing,  and 
every  admission,  institution,  investiture  and  induction 
thereupon,  shall  be  utterly  void,  frustrate,  and  of  none 
effect  in  Law ;  and  that  it  shall  and  may  be  lawful  to  and 
for  the  Queen's  Majesty,  her  heirs  and  successors,  to 
present,  collate  imto^  or  give  or  bestow  every  such  bene- 
fice, dignity,  prebend  and  living  ecclesiastical  for  that  one 
time  or  turn  only ;  and  that  all  and  every  person  or  per- 
sons, bodies  politic  and  corporate,  that  from  thenceforth 
shall  give  or  take  any  such  sum  of  money,  reward,  gift,  or 
benefit,  directly  or  indirectly,  or  that  shall  take  or  make 
any  such  promise,  grant,  bond,  covenant  or  other  assur- 
ance, shall  forfeit  and  lose  the  double  value  of  one  year's 
profit  of  every  such  benefice,  dignity,  prebend  and  living 
ecclesiastical;  and  the  person  so  corruptly  taking,  pro- 
curing, seeking,  or  accepting  any  such  benefice,  dignity, 
prebend  or  living,  shall  thereupon  and  from  thenceforth 
be  adjudged  a  disabled  person  in  Law  to  have  or  enjoy  the 
same  benefice,  dignity,  prebend  or  living  ecclesiastical." 
And  by  the  stat.  12  Anne,  st.  2,  c.  12,  s.  2,  it  is  enacted, 
that  "if  any  person  shall  or  do,  for  any  sum  of  money, 
reward,  gift,  profit,  or  advantage,  directly  or  indirectly,  or 
for  or  by  reason  of  any  promise,  agreement,  grant,  bond, 
covenant,  or  other  assurance,  of  or  for  any  sum  of  money, 
reward,  gift,  profit,  or  benefit  whatsoever,  directly  or  in- 
directly, in  his  own  name,  or  in  the  name  of  any  other 
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pt.  iit.t.12.  will  convey  it  to  another    person  for  a  ceitain  sum ; 

CH.tf,  8.  4.  -^  * 

-  but  if  he  should  not  become  devisee,  he  will  return  the 

money  («).  2438. 
XV.  u»u.  XV.  In  consequence  of  the  stat.  12  Anne,  st.  2,  c.  16, 
tracu.  a  contract  for  the  payment  of  more  than  oL  per  cent,  m- 
terest  was  usurious,  except  in  certain  cases  (f).  But  by 
the  stat.  17  &  18  Vict.  c.  90,  the  statutes  relating  to  usury, 
except  those  relating  to  pawnbrokers,  are  repealed,  as 
regards  transactions  subsequent  to  the  10th  of  August, 
1854,  the  time  of  the  passing  of  the  Act.    2439. 

A  transaction  is  sometimes  void  as  indirectly  operating 
in  violation  of  the  law  against  usury  (u).  Thus,  a  pur- 
chase of  a  rent-charge  or  an  annuity  for  a  determinate 
number  of  years  was  set  aside  as  usurious  in  Equity,  if  the 
total  amount  of  the  annual  payments  was  more  than  suffi- 
cient to  pay  the  principal  sum  and  legal  interest  (x).  So, 
a  lease  to  be  granted  in  consideration  of  a  loan  of  money, 
could  not  be  supported.  But  where  the  creditor  was  to  be 
re-paid  his  principal  and  legal  interest  by  way  of  a  rent  to 
be  received  or  retained  by  him,  the  agreement  was  in  the 
nature  of  a  mortgage  security,  and  was  supported  in  Equity. 
Where  an  instrument  which  was  in  appearance  a  lease, 
was  in  fact  a  contrivance  to  secure  to  the  vendor  the  pur- 
chase money  by  instalments  carrying  illegal  interest,  it  was 
visurious  and  void.  And  where  a  builder  assigned  his 
lease  or  contract  for  a  lease  in  consideration  of  a  sum  of 
money  advanced  to  him,  and,  as  part  of  the  same  transac- 
tion, took  or  agreed  to  take  an  underlease  at  a  rent  greatly 
exceeding  the  rate  of  interest  on  the  sums  advanced,  after 
deducting  the  ground  rent  (so  that  the  total  amount  of  the 
payments  during  the  lease  would   exceed  the  principal 

(«)  Cook  V.  Feild,  15  Ad.   &  E.  Drew.  157. 

460.  (u)  EaH  of  Marufield  v,  Oifit,  7 

(0  See   2   Steph.  Com.  86-94  ;  p.  m.  &  G.  181. 

Stamp's  Index  to  the  Statute  Law,  (j.)  CooteMortg.  3rd  ed.  423. 
tit.    "Umirv;"    Bond    v.    BcV,    4 
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moneys  and  interest),  and  with  the  same  covenants  and ^"J- J^ 

obligations  in  the  underlease  as  were  contained  in  the 

original  lease,  the  Courts  both  of  Equity  and  Common  Law 
have  treated  such  contracts  as  usurious,  notwithstanding 
the  liability  of  the  lender  to  the  superior  landlord,  and  risk 
of  forfeiture,  and  although  he  might  have  no  power  of 
calling  in  his  money,  whilst  the  other  might  have  an 
unlimited  power  of  repurchasing  (y).     2440. 

XVI.  Where  contracts  are  intended  to, carry  into  effect  xvi.  con- 

•^  tnicts  to 

an  immoral  purpose  (as  in  the  case  of  a  house  let  for  a  ^*5S^^ 
brothel),  even  though  that  purpose  do  not  appear  on  the  p^^'t**^- 
face  of  the  instrument,  the  Courts  will  not  enforce  any  of 
the  stipulations  therein  comprised  (z).    2441. 


Section  V. 
Of  Deeds  void  for  Uncertainty, 

An  agreement  will  not  be  enforced,  if  the  terms  of  it  are  ^H^e'J"  g'' 
UDceitain  (a).     2442. 

A  deed  is  void  for  uncertainty,  if  it  is  totally  uncertain 
on  the  face  of  it  who  is  or  are  the  intended  grantee  or 
grantees.  Thus,  if  a  grant  is  made  to  one  of  the  children 
of  J.  S.,  who  has  more  than  one  child,  and  the  grantor  does 
not  describe  which  he  intends,  this  grant  is  void  for 
uncertainty,  and  cannot  be  rendered  good  by  any  evi- 
dence ;  for  the  ambiguity  is  patent,  and  parol  evidence  is 
inadmissible  (6).    2443. 

An  instrument  which  is  left  blank  in  any  material  part, 
is  incapable  of  operation  until  such  blank  is  filled  up, 
although  executed  by  the  parties,  and  does  not  become 

iy)  Coote  Mortg.  Srd  ed.  424.  (a)  Taylor  v.  Portin^ton,  7  D.  M. 

(3)  Smith  V.  WhUe,  L.   R.  1  Eq.       &  G.  328. 
626.  (6)  2  Pres.  Shep.  T.  251. 

8   2 
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Pr  iiLT.w,  efiFectiial  by  the  subsequent  filling  up  of  the  blank  by  a 
stranger,  in  the  absence  of  the  parties,  unless  he  is  autho- 
rised to  do  so  by  deed  (c).     2444. 


Section  VI. 
Of  ih&  Avoidance  of  a  Deed  by  DiaoLgreement  (rf). 
rr.  III.T.12,     No  person  can  be  made  to  take  an  estate  without  his 

Ch.  6,  ■.  6.  * 

consent,  express  or  implied ;  and  therefore  the  purchases 

of  idiots,  lunatics,  infants,  and  femes  covert,  if  disadvanta- 
geous, may  be  set  aside  («).  And  it  is  common  for  trustees, 
when  nominated  without  their  consent,  to  renounce  the 
estate  conveyed  to  them,  which  is  done  by  deed  of  dis- 
claimer (/).    2445. 

The  law  presumes  that  every  conveyance  is  for  the 
benefit  of  the  grantee :  and  therefore,  till  the  contrary  is 
shown,  supposes  an  agreement  to  the  conveyance.  But 
from  the  moment  there  is  evidence  of  disagreement,  the 
conveyance,  in  construction  of  law,  is  void  ab  initio,  as  if 
none  had  been  made ;  and  in  intendment  of  law,  the  free- 
hold never  passed  from  the  grantor  (^).    2446. 

If,  however,  a  feoffment  is  made  to  two  as  joint  tenants, 
and  only  one  disagrees,  the  entirety  vests  in  the  other. 
But  if  a  feoffment  is  made  to  two  tenants  in  common, 
and  one  disagrees,  this  only  avoids  the  grant  as  to  his 
share  (A).    2447. 

When  the  party,  being  free  from  insanity,  coverture,  or 
infancy,  has  once  by  his  agreement  made  the  deed  good, 

(c)  8  Jann.  ft  Byth.  by  Sweet,  {g)  2  Pw§.  Shep.  T.  285 ;  Witk. 

19.  Conv.  3rd  ed.  by  Prest.  23  ;  Peacock 

{d)  See  supra,  par.  2082>-4.  v.  EatOand,  L.  R.  10  Eq.  17. 

(e)  Burton,  §  212.  {h)  2  Pies.  Shep.   T.  285 ;    see 

( f)  Burton,  §  218.  supra,  par.  2084. 
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he  cannot  afterwards  by  his  disagreement  make  it  void,  ^-  ip-T-l^. 

^  ^  Ch.  e,  8. 0. 

And  when  once  by  refusal  and  disagreement  he  has  made 

the  deed  void,  he  cannot  by  agreement  or  acceptance  after- 
wards make  it  good  (i).     2448. 

(t)  1  Pres.  Shep.  T.  70. 
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CHAPTER  VII. 

OF  DIVERS  MATTEKS  PERTAINING  TO  DEEDS  IN 

GENERAL. 


Section  I. 
Of  Stamping  Deeds  (a). 

Pr.  III.T.12, 

^^'  'f'  *•  ^-  It  is  generally  necessary  that  a  deed  should  be  stamped, 
as  required  by  the  Stamp  Acts,  in  order  to .  render  it 
available  in  Court  for  the  purposes  for  which  it  was  made. 
But  the  want  of  a  proper  stamp  does  not  prevent  its 
legal  effect  and  operation  in  other  respects  (6),  or  its  recep- 
tion in  evidence  for  a  collateral  purpose.     2449. 

The  deed  ought  regularly  to  be,  and  usually  is,  properly 
stamped  before  execution.  But  the  stamp  may  be  affixed 
afterwards,  on  payment,  iu  addition  to  the  duty,  of  a 
certain  penalty.     2450. 


Section  n. 
Of  tlie  Execution  of  Deeds, 
PT.in.T.i2,      !•  So  far  as   regards    any    person   requiring  a  deed 

Oj.  7,  B.  2. 

I.  Reading.       (q)  gee  Sweet's    Supplement  to  on  Contracts,  and  Addison  on  Con- 

Jarm.  &  Bylh.  Conveyancing,  which  tracts. 

contains  a  summary  of  the  Stamp  (6)  4  Cruise  T.    32,  c.  2,  §  57 ; 

Laws  ;  and  see  Vacher's  two  Pocket  Burton,  §  451 ;  Smith's  Manual  of 

Digests  of  the  Stamp  Duties ;  Chitty  Common  Law,  7th  ed.  103. 
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to  be  read,  it  is  necessary  to  its  validity,  either  that  ^'^^,\\  J; 2^' 
he  be  permitted  to  read  it  himself,  or,  if  he  cannot 
read,  that  it  be  read  to  him.  If  it  be  read  to  him 
falsely,  it  will  be  void,  at  least  for  so  much  as  was 
misread;  unless  it  be  agreed  by  collusion  that  the  deed 
should  be  read  falsely,  on  purpose  to  make  it  void; 
in  which  case  it  will  bind  the  fraudulent  party  (<i). 
2451. 

II.  Signing  is  often  necessaty  to  the  valid  execution  of  "•  sii^ning. 
powers.    And  in  cases  within  the  Statute  of  Frauds,  the 
better  opinion  would  seem  to  be,  that  it  is  rendered  neces- 
sary by  that  statute  (e).     In  practice  it  is  an  invariable 

part  of  the  execution  of  all  deeds,  as  the  present  practice 
of  sealing  cannot  serve  any  purpose  of  identification  or 
verification,  but  has  degenerated  into  a  mere  form. 
But  where  a  person  is  incapacitated  from  signing,  by 
infirmity  or  want  of  instruction,  he  may  either  make 
a  mark  by  way  of  signature  to  a  deed,  or  it  may  be 
signed  for  him  by  a  stranger  at  his  request  and  in  his 
presence  (/).    2452. 

III,  A  seal  is  essential  to  a  deed,  since  no  writing  with-  hi.  soaiing. 
out  a  seal  can  be  a  deed.    But  if  the  deed  is  sealed  with 

any  seal  whatever,  or  even  if  an  impression  is  made  or 
attempted  to  be  made  with  a  stick  or  anything  else,  it  is 
sufficient  (g).  It  is  sufficient  that  there  is  a  seal  to  the 
deed  at  the  time  of  its  actual  or.  constructive  delivery ; 
and  that  the  party,  in  terms  or  by  conduct,  adopts  the 
sealing.      And  if  another   person  seals  the  deed,  yet  if 


{d)  2  BL  Com.  804 ;  4  Cruise  T.  1  Sugd.  Pow.  286,  contra. 

32,  c.  2,  §  61 ;  3  Jarm.  ft  Byth.  by  (/)  3  Jarm.  &  Byth.  by  Sweet, 

Sweet,  24  ;  1  PreiL  Shep.  T.  56.  24,  25. 

(f )  2  Bl.  Com.  305,  306  ;  4  Cruise  (</)  2  Bl.  Com.  305  ;  4  Cruise  T. 

T.  32,  c.  2,  §  66,  69  ;  Mr.  HUliard's  82,  c.  2,  §  63  ;  1  Pres.  Shep.  T.  54, 

note  to  1  Frea.  Shep.  T.  56.    But  56,  57  i  In  re  SandOandt,  L.  B.  6 

see  Mr.  Preston's  remarks,  lb.,  and  C.  P.  411. 
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Common 
practioe. 


Sealixurb; 
one  of  the 


by 
ke 

grantors, 
obUgon, 
Ac,  only. 


pt.  iii.T.12,  the  party  delivers  it  himself,  he  thereby  adopts  the  seal- 
mg{h).    2453. 

The  common  pmctice  is  for  the  copying  clerk  to  affix 
any  kind  of  seal  when  he  has  finished  copying  it,  and  for 
the  party  to  adopt  the  sealing  at  the  time  of  execution,  by 
placing  his  finger  on  the  seal,  and  saying,  "  I  deliver  this 
as  my  act  and  deed."     2454. 

If  tliere  are  several  grantors,  obligors,  &c.,  named  in 
a  deed,  and  one  of  them  only  seals  the  deed,  this  is  a 
good  deed  as  against  him,  and  void  as  to  all  the  rest  (i). 
2455. 

A  person  may  appoint  another  to  be  his  attorney  to  seal 
and  sign  a  deed  for  him,  but  in  such  a  case  the  deed  must 
be  executed  in  the  name  of  the  principal  (j).     2456. 

IV.  Delivery  is  another  circumstance  necessary  to  a 
deed  (k).  Delivery  may  be  actual,  i,  e.,  by  doing  some- 
thing ;  or  verbal,  i,  e,,  by  saying  something ;  or  both  actual 
and  verbal,  i.  e,,  by  both  doing  and  saying  sometliing  (I). 
2457. 

SSpSrt  \     '^^  ^  ^^^^  ™^y  either  be  delivered  by  the  party  him- 
by  another.  ggj£  ^j^q  makcs  it,  or  by  any  other  person,  by  his  appoint- 
ment,  or  authority  precedent,  or   assent  or    agreement 
subsequent  (m).    Where  one  person  delivers  an  instrument 
as  the  act  of  another  person  who  is  present,  no  deed  con- 
ferring an  authority  is  requisite.     But  unless  authorised  by- 
deed,  a  person  cannot  execute  an  instrument  as  the  act  of 
a  person  who  is  absent ;  and  every  letter  of  attorney  must 
be  by  deed  {n).     2458. 
Deiivenrto       A  dccd  may  bc  delivered  to  the  party  himself;  or  it  may 
to  another,   ]yQ  delivered  to  any  other  person  by  sufficient  authority 


Sealing  and 
signing  by 
attorney. 


IV.  DeU- 
very. 

Delivery 
actual,  or 
verbal,  or 
both. 


(A)  2  BL  Com.  306  ;  1  Free.  Shep. 
T.  64. 

(t)  1  Pr«8.  Shep.  T.  71. 

U)  4  Cruise  T.  82,  c.  2,  §  67. 

{l)  4  Cruise  T.  32,  e.  2,  §  68  ;  2 


Bl.  Com.  306. 

(!)  Co.  Litt.  36  a ;  1  Pros.  Shep. 
T.  57  ;  4  Cruise  T.  82,  c.  2,  §  71. 

(m)  1  Pros.  Shep.  T.  67. 

(/»)  1  Pros.  Shep.  T.  C7. 
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from  him,  or  to  any  stranger,  for  and  on  behalf  and  to  Pr.m.T.ij, 

vHa     If    8.     Mm 

the  use  of  him  to  whom  it  is  made,  without  authority  (o) ; — 

"    ^  '     or  coiutruc' 

or  it  may  be  delivered  verbally  and  constructively,  by  ^^^^y- 
saying,  "  I  deliver  this  as  my  act  and  deed,"  or  words  to 
the  like  effect,  and  yet  be  retained  in  the  custody  of  the 
party  who  made  it  (p).     2459. 
A  deed  may  be  either  delivered  absolutely  as  a  deed,  or  neUvery 

•/  i/  '         may  \^ 

it  may  be  delivered  conditionally  as  an  escrow,  i,  e.,  as  a  1^^  w*^^ 
scroll  or  writing  (g).  Regularly,  when  a  deed  is  delivered  .«>"^"^°*^ 
as  an  escrow,  it  ought  to  be  delivered  to  a  third  person  and 
in  terms  as  an  escrow,  in  such  words  as  these :  "  I  deliver 
this  to  you  as  an  escrow,  to  deliver  to  the  party  as  my 
deed,  upon  condition,  &c.,  or  at  such  a  time."  And  this 
mode  of  delivery  should  be  noticed  in  the  attestation  (?•). 
But  in  opposition  to  some  of  the  early  authorities  (s),  it  is 
now  clear,  that  even  if  the  instrument  is  executed  as  the 
deed  of  the  party  in  the  usual  manner,  yet  if  it  is  delivered 
upon  a  condition  or  is  accompanied  by  an  agreement 
suspending  its  operation  until  some  future  time  or  event, 
this  will  constitute  it  an  escrow  {t).    2460. 

The  time  of  the  delivery  of  a  deed  is  presumed  to  be  the  Timo  of 
time  of  its  date,  unless  the  contrary  appears  (tt),     2461. 

V.  It  is  usual  for  witnesses  to  attest  the  acts  of  sii^nin^',  v.  Attesu- 

tlon. 

sealing,  and  delivery,  by  the  subscription  of  their  names 
to  a  form  of  words  to  that  effect  written  at  the  foot  or 
on  the  back  of  the  deed  (x).  But  neither  the  att-estation 
itself,  nor  any  kind  of  attestation  clause,  is  essential  to  the 
validity  of  any  deed,  unless  it  is  made  in  the  exercise  of  a 

(o)  4  Cruise  T.  32,  c.  2,  §  78.  Shep.  T,  58;  i  Cruise  T.  32,  c.  2, 

ip)  See  3  Jarm.  &  Byth.  by  Sweet,  §  79,  80. 

81 ;  4  Cruise  T.  82,  c.  2,  §  75.  {t)  3  Jarm.  ft  Byth.  by  Sweet, 

iq)  i  Cruise  T.  32,  a  2,  §  75  ;  2  80  ;  Nath  v.  Flyn,  1  J.  &  L.  162  ; 

BL  Com.  307.  Oudgen  v.  Betsetf  6  EL  &  BL  986  ; 

(r)  1   Pres.   Shep.  T.  58,  59  ;   4  Waaitu  v.  Nath,  L.  B.  20  £q.  262. 

Cruise  T.  32,  c.  2,  §  76,  79,  80  ;  Co.  (u)  4  Cruise  T.  32,  c.  20,  §  4. 

litt.  86  a.  {x)  Burton,  §  445. 

(«)  See  Co.  Litt.  86  a ;   1  Pres. 
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Pr.  IH.T.18,  power  which  has  prescribed  that  as  a  requisite  circum- 
stance  {y).  But  the  practice  is  highly  important  as  fur- 
nishing an  evidence  of  authenticity.     2462. 

YI.*  The  assent  of  the  grantee,  in  the  absence  of  evidence 
to  the  contrary,  is  always  presumed  ;  so  that,  even  where 
the  grantee  does  not  execute  the  deed,  it  tranfers  the 
estate  to  him.  But  he  may  disclaim  it  if  he  pleases ;  in 
which  case  it  becomes  devested  (e),    2463. 


VI.  Assent 

of  the 
grantee. 


Section  III. 


Of  the  Registration  of  Deeds, 


Pr^iii.T.i2.     I.  By  Stat  2  &  3  Anne,  c.  4,  5  Anne,  c.  18,  6  Anne, 

c,  35,  and  8  Geo.  2,  c.  6,  memorials  of  all  deeds  relating  to 

YOTfc^    hereditaments  in  the  West,  East,  and  North  Ridings  of  the 

Mid  Middle-  (jQmity  of  York,  and  the  town  and  county  of  the  town  of 

J*"**^^     Kingston-upon-Hull,  except  those  relating  to  copyholds, 

r?^tcred    l^ascs  at  rack  rent,  and  leases  not  exceeding  twenty-one 

years  where  the  actual  occupation  goes  with  the  lease,  may 

be  registered,  at  the  election  of  the  parties,  and  have  the 

registrar's  certificate  indorsed  on  them  (a).    And  by  7 

Anne,  c.  20,  similar  regulations  are  made  for  registering 

deeds  in  the  county  of  Middlesex ;  but  this  Act  does  not 

extend  to  chambers  in  Serjeant's  Inn,  or  the  Inns  of  Court 

and  Chancery,  nor  to  any  messuages,  lands  or  tenements 

in  the  City  of  London  (6).    2464. 


(y)  4  Cruifla  T.  82,  c.  2,  §  81  ; 
Burton,  §  450. 

(z)  4  Cniifle  T.  82,  c.  26,  §  2 ; 
Barton,  §  441.  See  supra,  par. 
2445—8. 


(a)  4  Cruise,  T.  82,  c  23,  §  2—6, 
8  ;  Sugd.  Concise  View,  581. 

{b)  4  Cruise  T.  82,  a  28,  §  7  ; 
Sugd.  Concise  View,  582. 
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Lord  St.  Leonards  remarks  (c\  that  it  is  advisable  to  pt.  111.T.12, 

^  -"  Oh.  7,  8.  8. 

register  such  leases  of  copyhold  estates  as  would  require 

registry  if  the  estate  were  freehold ;  and  that  if  leases  not 
exceeding  twenty-one  years,  where  the  actual  occupation 
goes  along  with  the  lease,  are  assigned  by  way  of  mort- 
gage, it  is  always  usual  in  practice  to  require  them  to  be 
registered.  A  lease  must  be  registered,  notwithstanding 
the  registry  of  an  assignment  in  which  it  is  recited.  But 
an  assignment  of  a  legacy  charged  on  land  does  not  require 
to  be  registered  (d).     2465, 

Even  an  agreement  to  execute  a  mortgage  requires  regis- 
tration (c). .  2465a. 

A  memorandum  of  further  charge  requires  registration 
as  much  as*  the  original  mortgage ;  and,  for  want  of  it,  will 
be  postponed  to  a  second  registered  mortgage  without 
notice  of  such  further  charge  (/).     2466. 

The  memorials  are  to  contain  the  date,  the  names,  and  Mode  of 

registntloil. 

additions  of  the  parties  and  witnesses,  and  the  parcels,  as 
or  to  the  same  effect  as  in  the  original  instrument  (gr). 
But  with  respect  to  the  parcels,  it  is  provided,  that  where 
there  are  more  writings  than  one  for  making  or  perfecting 
any  conveyance  or  security  which  concerns  the  same 
estates,  it  shall  be  a  sufficient  memorial  thereof,  if  all  the 
estates  are  only  once  named  in  the  memorial  of  any  one  of 
the  deeds  or  writings,  with  a  reference  to  such  deed  or 
writing  in  the  other  deeds  or  writings,  and  directions  how 
to  find  the  registering  of  the  same.  This  provision  has  been 
unwarrantably  extended  in  practice ;  so  that,  for  instance, 
it  is  usual  in  a  memorial  of  an  assignment  of  a  lease  to 
refer  for  the  parcels  to  the  prior  registry  of  the  lease  (A). 


(r)  Sngd.  ConciBe  View,  581.  L.  B.  10  Eq.  41. 

id)  SugA  Concise  View,  677,  678  ;  (/)  Credland  v.  Potter,  L»  E,  18 

4  Cnxiae  T.  32,  c.  28,  §  18.  £q.  360  ;  10  Ch.  Ap.  8. 

(e)  Neve  V.  PenneU,  2  H.  &  M.  {g)  4  Cruise  T.  32,  c.  28,  §  4. 

170  ;  In  re  Wight's  Mortgage  Trust*  (A)  Sugd.  Concise  View,  680—1. 
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pt.iii.t.12,  The  Acts  require  the  memorial  to  be  under  the  hand  and 

Ch.  7,  8.  3.  ^ 


Effoctof 
regiatnitJon. 


seal  of  some  or  one  of  the  grantors  or  grantees,  his  or 
tlieir  heirs,  executors,  administrators,  guardians,  or  trus- 
tees, attested  by  two  witnesses,  one  thereof  to  be  one  of 
tlie  witnesses  to  the  execution  of  the  deed ;  and  he  is  to 
prove  on  oath  both  the  execution  of  the  memorial  and  of 
the  deed  itself  (i).     2467. 

By  the  18th  section  of  the  6th  Anne,  c.  35,  relating  to 
the  East  Riding  and  the  town  and  county  of  the  town  of 
Kingston-upon-Hull,  enrolment  of  deeds  of  bargain  and 
sale  is  to  serve  instead  of  registering  a  memorial  there- 
of 0").     2468. 

The  effect  of  the  Register  Acts  is  merely  to  render  a 
prior  deed  fraudulent  and  void  as  to  a  purchaser  or  mort- 
gagee under  a  subsequent  deed,  unless  such  prior  deed  is 
registered  before  such  subsequent  deed  (k);  or  unless 
such  purchaser  or  mortgagee  has  had  notice  of  such  prior 
deed  (l).     2469. 

IL  By  the  stat.  15  Car.  2,  c.  17,  s.  8,  for  settling  the 
relating  to  draining  of  Bedford  Level,  it  is  enacted,  that  aU  convey- 
SiiEiS^thc  ances  by  indenture  of  the  95,000  acres  contained  within 
Lcve?.  the  said  Level,  or  any  part  thereof,  entered  with  the 
Registrar  of  the  corporation,  in  a  book  to  be  kept  for  that 
purpose,  shall  be  of  equal  force  to  convey  the  freehold  and 
inheritance  thereof,  as  if  the  same  conveyances  by  inden- 
ture were  for  valuable  considerations  of  money  enrolled 
within  six  months  in  one  of  the  King's  Courts  of  Record 
at  Westminster ;  and  no  lease,  grant,  or  conveyance  of  or 
charge  upon  the  same,  except  leases  for  seven  years  or 
under  in  possession,  shall  be  of  force  but  from  the  time  it 
shall  be  entered  with  the  Registrar  (m).     2470. 

III.  By  the  stat.  17  &  18  Vict.  c.  36,  s.  1,  **  every  bUl 


II.  Regis- 
tration of 
deeds 


III.  Regis, 
tration  of 
bills  of  sale. 


(i)  Sugd.  Concise  View,  579. 
U)  4  Cruise  T.  32,  c  28, §  6. 
(A)  See  4  Cruise  T.  32,  c.  28,  §  2, 


10  ;  Sugd.  Concise  View,  577. 
(l)  See  supra,  par.  2405. 
(n?)  4  Cruise  T.  32,  c.  28,  §  38. 
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of  sale  of  personal  chattels  (n)  made  after  the  passing  of  Pr.iii.T.12, 

_       a  a  L>ll        if    8.     »}, 

this  Act,  either  absolutely  or  conditionally,  or  subject  or 

not  subject  to  any  trusts,  and  whereby  the  grantee  or 
holder  shall  have  power,  either  with  or  without  notice,  and 
either  immediately  after  the  making  of  such  bill  of  sale  or 
at  any  future  time,  to  seize  or  take  possession  of  any  pro- 
perty and  effects  comprised  in  or  made  subject  to  such  bill 
of  sale,  and  every  schedule  or  inventory  which  shall  be 
thereto  annexed  or  therein  referred  to,  or  a  true  copy 
thereof,  and  of  every  attestation  of  the  execution  thereof, 
shall,  together  with  an  affidavit  of  the  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the  resi- 
dence and  occupation  of  the  person  making  or  giving  the 
same,  or,  in  case  the  same  shall  be  made  or  given  by  any 
person  under  or  in  the  execution  of  any  process,  then  a 
description  of  the  residence  and  occupation  of  the  person 
against  whom  such  process  shall  have  issued,  and  of  every 
attesting  witness  to  such  bill  of  sale,  be  filed  with  the 
officer  acting  as  clerk  of  the  docquets  and  judgments  in  the 
Court  of  Queen's  Bench,  within  twenty-one  days  after  the 
making  or  giving  of  such  bill  of  sale  (in  like  manner  cas  a 
warrant  of  attorney  in  any  personal  action  given  by  a 
trader  is  now  by  law  required  to  be  filed),  otherwise  such 
bill  of  sale  shall,  as  against  all  assignees  of  the  estate  and 
effects  of  the  person  whose  goods  or  any  of  them  are  com- 
prised in  such  bill  of  sale  under  the  laws  relating  to  bank- 
ruptcy or  insolvency,  or  under  any  assignment  for  the 
benefit  of  the  creditors  of  such  person,  and  as  against  all 
sheriffs'  officers  and  other  persons  seizing  any  property  or 
effects  comprised  in  such  bill  of  sale  in  the  execution  of 
any  process  of  any  Court  of  Law  or  Equity  authorizing  the 
seizure  of  the  goods  of  the  person  by  whom  one  or  of  whose 
goods  such  bill  of  sale  shall  have  been  made,  and  against 

(»)    See     interpretation     clause,      Otenton,  L.  B>  4  Ex.  102. 
infra,  par.  2474  ;  and  see  Johnson  v. 
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Pt.  iii.t.12,  every  person  on  whose  behalf  such  process  shall  have  been 

V/M.  7.  0.  o. 

issued,  be  null  and  void  to  all  intents  and  purposes  what- 
soever, so  far  as  regards  the  property  in  or  right  to  the 
possession  of  any  personal  chattels  comprised  in  such  bill 
of  sale,  which  at  or  after  the  time  of  such  bankruptcy,  or 
of  filing  the  insolvent's  petition  in  such  insolvency,  or  of 
the  execution  by  the  debtor  of  such  assignment  for  the 
benefit  of  his  creditors,  or  of  executing  such  process  (as  the 
case  may  be),  and  after  the  expiration  of  the  said  period  of 
twenty-one  days,  shall  be  in  the  possession  or  apparent 
possession  (o)  of  the  person  making  such  bill  of  sale,  or  of 
any  person  against  whom  the  process  shall  have  issued 
under  or  in  the  execution  of  which  such  bill  of  sale  shall 
have  been  made  or  given,  as  the  case  may  be/'    2471. 

and  dcfeas-       By  s.  2,  "  if  such  bill  of  sale  shall  be  made  or  given 

anoes,  con-  ° 

diciarati^  subjcct  to  any  defeasance  or  condition  or  declaration  of 
whiXbrns  *^st  not  contained  in  the  body  thereof,  such  defeasance  or 
oubjS^t?^  condition  or  declaration  of  trust  shall,  for  the  purposes  of 
this  Act,  be  taken  as  part  of  such  bill  of  sale,  and  shall  be 
written  on  the  same  paper  or  parchment  on  which  such 
biU  of  sale  shall  be  written,  before  the  time  when  the  same 
or  a  copy  thereof  respectively  shall  be  filed,  othervvise  sucli 
bill  of  sale  shall  be  null  and  void  to  all  intents  and  pur- 
poses, as  against  the  same  persons  and  as  regards  the 
same  property  and  effects,  as  if  such  bill  of  sale  or  a  copy 
thereof  had  not  been  filed  according  to  the  provisions  of 
this  Act/'     2472. 

By  s.  6,  "  it  shall  be  lawful  for  any  Judge  of  the  said 
Court  of  Queen's  Bench  to  order  a  memorandum  of  satis- 
faction to  be  written  upon  any  bill  of  sale  or  copy  thereof 
respectively  as  aforesaid,  if  it  shall  appear  to  him  that  the 
debt  (if  any)  for  which  such  biU  of  sale  is  given  as  security 
shall  have  been  satisfied  or  discharged."     2473. 


Momoran- 
dtim  of  BO- 
tififaction. 


{o)  Sec  AncQiia  v.  Rofjers^  L.  B.  1  Ex.  D.  (Ap.)  286. 
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By  s.  7,  "in  construing  this  Act  the  following  words  and  ^j  nixn. 
expressions  shall  have  the  meanings  hereby  assmned  to 

^  O  •?  o  Iiitcn»rotii. 

them,  unless  there  be  something  in  the  subject  or  context  **«»  clause, 
repugnant  to  such  constructions :  (that  is  to  say),  Tlie  ex- 
pression 'bill  of  sale,'  shall  include  bills  of  sales,  assign-  "BiUof 
ments,  transfers,  declarations  of  trust  without  transfer,  and 
other  assurances  of  personal  chattels,  and  also  powers  of 
attorney,  authorities,  or  licences  to  take  possession  of  per- 
sonal chattels,  as  security  for  any  debt,  but  shall  not  in- 
clude the  following  documents ;  that  is  to  say,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same;  marriage  settlements;  transfers  or  as- 
signments of  any  ship  or  vessel  or  any  share  thereof; 
transfers  of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling;  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea ;  bills  of  lading ;  India  warrants ;  warehouse  keeper's 
certificates;  warrants  or  orders  for  the  delivery  of  goods, 
or  any  other  documents  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods,  or 
authorising  or  purporting  to  authorise,  either  by  endorse- 
ment or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented :  The  expres- 
sion *  personal  chattels '  shall  mean  goods,  furniture,  fix- "  Pcm.nid 
tures,  and  other  articles  capable  of  complete  transfer  by 
delivery,  and  shall  not  include  chattel  interests  in  i*eal 
estate,  nor  shares  or  interests  in  the  stock,  funds,  or  secu- 
rities of  any  government,  or  in  the  capital  or  property  of 
any  incorporated  or  joint  stock  company,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or  lands 
which,  by  virtue  of  any  covenant  or  agreement  or  of  the 
custom  of  the  country,  ought  not  to  be  removed  from  any 
farm  where  the  same  shall  be  at  the  time  of  the  making 
or  giving  of  such  bill  of  sale :  Personal  chattels  shall  be 
deemed  to  be  in  the  'apparent  possession*  of  the  person  "Apparent 
making  or  giving  the  bill  of  sale,  so  long  as  thpy  shall 
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^ii'"  I"'  ^^°^^^  ^^  ^  i"  ^^  ^POJ^  any  house,  mill,  waiehouse, 
building,  works,  yard,  land,  or  other  premises  occupied 
by  him,  or  as  they  shall  be  used  and  enjoyed  by  him  iu 
any  place  whatsoever,  notwithstanding  that  formal  posses- 
sion thereof  may  have  been  taken  by  or  given  to  any  other 
person."     2474. 

By  s.  8,  "  this  Act  is  not  to  extend  to  Scotland  or  Ire- 
land."    2475. 

Begistration  of  a  prior  security  is  necessary  even  as 
against  an  execution  creditor  who  had  notice  of  it  at  the 
time  when  his  (the  execution  creditor's)  debt  was  in- 
curred  (p).     2476. 

An  agreement  to  execute  a  bill  of  sale  does  not  require 
registration,  qua  agreement;  but  it  cannot  be  treated  as 
amounting  to  an  equitable  assignment,  or  assurance,  with- 
out registration  (q).    2477. 

The  Bills  of  Sales  Act  applies  only  to  secret  dispositions 
of  goods  which  remain,  after  the  assignment,  in  the  ap- 
parent possession  of  the  party  executing  the  bill  of  sale ; 
and  tlierefore  where  the  possession  of  the  property  con- 
veyed is  given  at  the  same  time  the  deed  is  executed,  no 
registration  is  necessary  (?').     2478. 

Growing  crops,  not  at  maturity,  are  not  "  personal  chat- 
tels "  within  the  Act,  inasmuch  as  they  are  not  capable  of 
complete  transfer  by  delivery  for  any  useful  purpose,  but 
on  the  contrary,  they  must  remain  in  the  apparent  pos- 
session of  the  assignor  («).    2479. 

Where  the  grantee  of  a  bill  of  sale  puts  a  man  in  posses- 
sion, and  advertises  the  goods  as  to  be  sold  imder  the  bill 
of  sale,  though  they  are  still  in  the  house  of  the  grantor, 

(p)  Edwards  v.  Edwards,  L.  R.  2  v.  Edwards^  L.  R.  2  Ch.  D.  (Ap.)291 

Ch.  D.  (Ap.)  291.  (r)  Hunt  on  BUls  of  Sale,  95  ; 

(o)  Ex  'parte  Mackay,  Ex  parte  Ex  parte  Izard,  In  re  Cook,  L.  B. 

Brown,  In  re  Jeavons,  L.  R.  8  Ch.  9  Cb.  Ap.  271,  277. 

Ap.  643 ;  Ex  parte  Conning,  In  re  («)  Brantom  v.  Grijits,  L.  R  1 

suck  L.  R.  16  Eq.  414  ;  Edwards  C.  P.  D,  849  ;   2  C.  P.  D.  (Ap.)212. 
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they  are  no  longer  in  his  "  apparent  possession,"  ^nd  there-  pt.  111.T.12. 

fore  the  bill  of  sale,  though  it  be  not  registered,  is  valid *■ — - 

against  an  execution  on  the  goods  of  the  grantor  (t).  But 
if  a  man  is  simply  put  into  possession,  and  everything  is 
used  by  the  debtor  as'  before,  the  goods  still  remain  in  his 
apparent  possession  (u).     2480. 

By  the  stat.  29  &  30  Vict.  c.  96,  it  is  enacted  as  follows :  conatmc 
— "  The  Principal  Act  (17  &  18  Vict  c.  36)  and  this  Act  *'°''^^^"* 
shall  so  far  as  is  consistent  with  the  tenor  of  such  Acts, 
be  construed  together"  (s.  1).    2481. 

"  The  Principal  Act  may  be  cited  as  '  The  Bills  of  Sale  short  titiw. 
Act,  1854,"  and  this  Act  may  be  cited  as  '  The  Bills  of  Sale 
Act,  1866  ' "  (s.  2).     2482. 

"The  filing  of  a  bill  of  sale,  or  a  copy  thereof,  with  Definition  of 
the  affidavit  required  by  the  Principal  Act,  is  herein- of  a  biu  of 
after  referred  to  as  the  registration  of  a  bill  of  sale  "  (s.  3). 
2483. 

"  The  registration  of  a  bill  of  sale  under  the  Principal  Renewal  of 

^  ^  •*•        rofnetration 

Act  shall,  during  the  subsistence  of  such  security,  be  re-  ^^^  ^^ 
newed  in  manner  hereinafter  mentioned  once  in  every 
period  of  five  y&ars,  commencing  from  the  day  of  the 
registration,  and,  if  not  so  renewed,  such  registration  shall 
cease  to  be  of  any  effect  at  the  expiration  of  any  period 
of  five  years  during  which  a  renewal  has  not  been  made 
as  hereby  required,  subject  to  this  provision,  that  where  a 
period  of  five  years  from  the  original  registration  of  any 
bill  of  sale  under  the  Principal  Act  has  expired  before  the 
Ist  day  of  January,  1867,  such  bill  of  sale  shall  be  as  valid 
to  all  intents  and  purposes  as  it  would  have  been  if  this 
Act  had  not  been  passed,  if  such  registration  be  renewed 
in  manner  aforesaid  before  the  Ist  day  of  January,  1867  " 
(s.  4).    2484. 

"  The  registration  of  a  bill  of  sale  shall  be  renewed  by  no'J^'^u 

(t)  Emanud  v.  Bridffer,  L.  K.  9  («)  Ex  parU  Jatf,  In  re  Blcnlhom, 

Q.  B.  28«.  L.  R  9  Ch.  Ap.  697. 

VOL.  II.  T 


of  sale. 

7  W.  4*1 

Vict.  c.  30, 

b».  I  &,  .i. 
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pt.  iii.t.h,  some  person  filinc^  in  the  office  of  the  Masters  of  the  Court 

Cir.  7. 8.  3.  -"^  o 

of  Queen's  Bench  (being  the  officers  acting  as  clerk  of  the 
docquets  and  judgments  in  the  said  Court)  an  affidavit  stat- 
ing tlie  date  of  such  bill  of  sale,  and  the  names,  residences, 
and  occupations  of  the  respective  parties  thereto  as  stated 
tlicrein,  and  also  the  date  of  the  registration  of  such  bill 
of  sale,  and  that  such  bill  of  sale  is  still  a  subsisting 
security,  and  such  Masters  shall  thereupon  number  such 
affidavit  and  re-number  the  original  bill  of  sale  or  copy 
filed  in  the  said  office  with  a  similar  number"  (a.  5). 
2485. 

AVlicre  a  conveyance  is  made  of  real  estate  and  that 
conveyance  carries  the  fixtures,  conjunctively  with,  and 
not  separately  from,  the  buildings,  and  there  is  no  power 
of  dealing  with  them  separately,  this  Act  has  no  applica* 
tion  to  such  a  case.  But  where  a  lessee  of  buildings  under- 
leases them,  and  assigns  fixtures  by  a  separate  testatum,  or 
gives  a  power  of  dealing  with  them  separately,  such  assign- 
ment requires  registration  (.v).     24 8C. 

Twenty- one  days  being  allowed  to  the  grantee  to  register 
a  bill  of  sale,  it  has  been  held,  that  by  renewing  it  from 
time  to  time  before  the  expiration  of  each  period  of  twenty- 
one  days,  by  substituting  a  fresh  one,  the  revenue  may  be 
evaded,  and  the  object  of  the  statute  may  be  defeated ; 
which  was  the  protection  of  persons  who  might  be 
dealing  with  the  grantor  on  the  faith  of  his  apparent 
ownership  of  the  goods.  It  has  been  held  that  the  substi- 
tution of  a  fresh  bill  of  Scile  annuls  the  prior  one ;  and 
that  if  the  first  w^as  for  valuable  consideration,  that  will 


(jt)  MaOur  v.  Frascr,  2  K.  &  J.  In  re  WUde,  L.  R.  8  Ch.  Ap.  1072, 

536,  553  ;  Iloiland  v.  Hodgson,  L.  oyerruling  Boyd  v.  Skorrocky  L.  K. 

R.  7  C.  P.  (Ex.  Ch.)  328,  333  ;  Beg-  6  Eq.  72  ;  Ex  parU  Barclay,  In  re 

bie  V.   Fenicick,   L.   R.   8  Ch.  Ap.  /oyce,  L.  R.  9  Ch.  Ap.  576. 

1075,  note  ;   Hawtry  v.   BuUin,  L.  As  to  registration  under  the  Land 

R.  8  Q.  B.  200  ;    Ex  parte  Daglish,  Registiy  Ad,  see  supra,  iiaTA507 — 14. 
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support  the  final  one,  if  registered  within  twenty-one  days  ^h^t'I^?' 
from  the  making  thereof,  against  an  execution  creditor  (y). 
2487. 


Section  IV. 
Of  the  Enrol'meni  of  Deeds. 

Deeds  are  sometimes  enrolled  for  safe  custody,  that  is,  pt.  111.T.12, 

-  m  m  n  «  \^H.     If   8.    4. 

they  are  transcribed  upon  the  records  of  one  of  the  Queen's 

^  Enrolment 

Courts  at  Westminster  or  at  a  court  of  quarter  sessions  (z),  of  deeds  for 

•*■  >•  '    safe  custody. 

The  enrolment  of  a  deed  does  not  make  it  a  record,  but  it 
thereby  becomes  a  deed  recorded  (a).     2488. 

Deeds  conveying  or  aflfecting  lands  or  tenements  in  Enrolment 

,  ,  of  deeds  re- 

London,  or  any  interest  therein,  may  be  enrolled  either  in  j5jJj£i^S' 
the  Hustings  of  Pleas  of  Land  or  Common  Pleas,  the  exe-  ^  ^"<i<>^- 
cution  thereof  being  first  acknowledged  before  the  Mayor 
or  the  "Recorder  and  one  Alderman,  and   proclamation 
thereof  being  made  at  one  of  these  Courts  (b).    2489. 


Section  V. 
Of  tlie  Possession  and  Transfer  of  Title  Deeds, 
The  immediate  freeholder  has, both  at  Law  and  in  Equity,  pt.  in.T.12, 

^Ua      /•      S«      Oa 

a  prima  facie  title  to  the  possession  of  the  deeds  (c). 

2490.  possession 

of  deeds. 

A  jointress  or  dowress  will  not  be  compelled  to  deliver  Delivery  up 

"^  "^  oftiUedeedA 

(y)  SmaU  v.  Burr,  L.  B.  8  0.  P.  (6)  1  Jarm.  &  Byth.  by  Sweet, 

64  ;  RaiMden  v.  Luptoiif  L.  R.  9  Q.  263.   Ab  to  the  enrolment  of  annuity 

B.  (Ex.  Ch.)  17.      On  the  subject  of  deeds  and  deeds  of  bargain  and  sale, 

Bills  of  Sale,  see  Lyon   and  Bed-  see  supra,  par.  38—40, 1884. 

man's  most  useful  and  compendious  (c)  9  Jann.  ft  Byth.  by  Sweet,  90 ; 

work,  2nd  ed.  AUgood  v.  Heywood,  1  Hurl.  &  Colt. 


{z)  4  Cruise  T.  82,  c.  28,  §  34.  7 15. 

(a)  4  Cruise  T.  32,  c  28,  §  35. 


T  2 
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^cl/VT  5"'  ^^P  ^^^^®  deeds,  unless  the  person  applying  for  thein  not 

^— only  offers  to  confirm,  but  does  absolutely  confinn,  the 

fr  IlowrL.  jointure  or  dower  (d).     2491. 

The  right  to  title  deeds,  like  that  to  other  personal  pro- 
perty when  in  actual  possession,  may  be  transferred  either 
by  deed  or  by  delivery  made  with  that  intention ;  but  if 
not  transferred,  it  descends  with  the  land  (e),  and  passes 
with  it  by  conveyance,  without  being  named  (/).  It  is 
advisable,  however,  to  add  a  grant  of  the  deeds,  where  the 
purchaser  is  entitled  to  the  custody  of  them  (gr).    2492. 


TiMTinfer 
arnl  tnins- 
mi.ssiiHi  of 


Section  VL 

0/  Attested  Copies  and  Covenants  for  Production  of 

Docvments  of  Title, 

rT.iii.T.i2,      Where  property  is  sold  in  lots  or  par-eels,  either  at  one 
time  or  at  several  times,  or  where  only  a  part  of  the  pro- 

Gcncralrulo.  . 

perty  is  sold,  and  there  are  documents  of  title  which  relate 
to  the  whole,  it  is  usual  for  the  person  who  keeps  the  deeds 
to  enter  into  a  covenant  with  the  owner  or  owners  of  the 
other  part  or  parts,  for  the  production,  at  the  expense  of 
the  covenantee  or  covenantees,  of  the  documents  of  title  so 
kept,  whenever  it  shall  be  necessary  for  the  manifestation 
or  support  of  the  title  of  the  covenantee  or  covenantees. 
Sometimes  the  vendor  retains  the  documents,  and  enters 
into  this  covenant  with  a  purchaser  or  purchasers,  espe- 
cially where  he  retains  the  most  valuable  part  of  the  estate. 
At  other  times,  a  purchaser,  especially  of  the  part  of  the 
greatest  value,  retains  the  documents,  and  enters  into  such 
a  covenant  with  the  vendor,  or  with  the  other  purchaser  or 

(J)  1  Cruise  T.  7,  c.  2,  §  12, 14.  (/)  Sngd.  Concise  "View,  322. 

(t)  Burton,  §  476.  {3)  Sugd.  Concise  View,  416. 
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purchasers  (h).    A  covenant  for  production  of  deeds  should  '^^j^I^  J  J;*-* 

in  most  cases  be  by  a  separate  deed  (i).     2493. 

In  the  absence  of  a  stipulation  to  the  contrary,  the  pur-  of  what 

*  ./  i  documents 

chaser  is  entitled  to  attested  copies  and  a  covenant  for  the  ?  P"^,vj;'^:i^r 

*  18  entitled  to 

production  of  every  document  which  the  vendor  is  obliged  colSelfand 
to  state  in  his  abstract,  and  which  is  not  delivered  up  to  forvmiuo- 
him,  except  documents  on  record,  copies  of  court  rolls 
(unless  in  the  possession  or  power  of  the  vendor),  wills 
proved  in  the  Ecclesiastical  or  Probate  Courts,  bargains 
and  sales  enrolled  under  the  stat.  10  Ann.  c.  18,  and  gene- 
rally documents  preserved  in  some  general  or  quasi  public 
repository,  from  whence  copies  may  be  obtained  that  will 
be  admissible  as  primary  evidence  (k).    And  this  covenant,  Tiiis  cove- 

■*■  "  ^   '  nant  runs 

being  real,  will  run  with  the  land  conveyed  for  the  benefit  ^^^  *''^ 
of  all  future  purchasers  of  it,  without  a  fresh  covenant  on  a 
re-sale.  But  if  the  deed  containing  such  covenant  be  not 
delivered  to  a  future  purchaser,  he  will  then  be  entitled  to 
a  new  covenant  from  the  vendor  for  the  production  of  the 
title  deeds  (I).    2494. 

Even  assignees  in  bankruptcy  are  bound,  at  the  expense  Assi^/nccs  in 
of  the  estate,  to  furnish  the  purchaser  with  attested  copies  bound. 
of  the  deeds  which  they  retain,  and  to  covenant  for  the 
production  of  the  originals  so   long  as  thoy  remain   in 
office  (m).    2495. 

Attested  copies  are  useless  as  against  strangei^,  and  can-  r.so  of  at- 

test  I'd 

not  be  used  on  an  ejectment,  unless  perhaps  as  between  <^*'v^- 
the  parties  themselves  (n).    2496. 

(?i)  4  Cruise  T.  82,  c  25,  §  97  ;  69  ;  Sugd.  Concise  View,  831— 333. 

Barton,  §  475,  582 ;  9  Jann.  &  Byth.  (l)  4  Cruise  T.  82,  c.  25,  §  97. 

by  Sweet,  4,  5.  (m)  9  Jarm.  ft  Byth.  by  Sweet, 

(i)  Su^  Concise  View,  334.  70  ;  Sugd.  Concise  View,  334. 

(k)  9  Jann.  &  Byth.  by  Sweet,  (n)  Sugd.  Concise  View,  334. 
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Section  VII. 
Of  Mistakes  in  Deeds  (o). 

Pr.iii.T.i2,      Evident  omissions  and  mistakes  maybe  supplied  and 
-"''""  rectified  (p).     2497. 

Correction  .  i  «  i 

thereof.  Where   it  IS  evident  from  the  nature  of  the  case  or 

Name  of  one  .  a     i 

party  insert-  from  the  rcst  of  the  deed,  that  the  name  of   one  of  the 

ed  in  a  Bti-  ' 

fi'^'^of    Parties  was  inserted  by  mistake  for  the  name  of  the  other, 
S^r.^'  ^°  such  a  mistake  will  be  corrected :  as  where  by  articles  of 
separation  it  was  stipulated  that  the  trustees  should  in- 
demnify the  husband  against  his  own  debts,  instead  of  his 
wife's  debts  ((Z').    2498. 

If  a  man  clearly  purchases  an  estate  by  a  particular  of 
sale,  and  in  the  conveyance  part  of  the  land  is  left  out. 
Equity  will  relieve  him.  And,  on  the  other  hand,  it  will 
relieve  a  vendor,  where  more  land  has  passed  than  was 
contracted  for  (?').     2499. 

Where  by  mistake  an  instrument  inter  vivos  is  not  what 

not  what 

™  intend-  the  parties  intended,  or  there  is  a  mistake  in  it  other  than 

ed,  or  there  *  ' 

or  n^SSJS  ^  mistake  in  law,  or  any  acts  necessary  to  give  validity  to 
the  instrument  have  been  omitted,  and  the  mistake  is 
clearly  made  out  by  admissible  and  satisfactory  evidence, 
or  is  admitted  by  the  defendant.  Equity  will  rectify  the 
same  (s),  except  as  against  a  bonfl.  fide  purchaser  for 
valuable  consideration  without  notice  (<),  or  other  person 


Convcyanco 
of  moro  or 
less  than 
was  sold. 


Instrument 


necessary 
acts  are 
omitted. 


(o)  For  some  other  points  con- 
nected with  the  subject  of  Mistake, 
the  reader  is  referred  to  the  Index, 
tit  "Mistake." 

ip)  4  Cruise  T.  32,  c.  19,  §  29, 81. 

[q)  WiUon  v.  Wilson,  5  H.  L. 
Cas.  40,  52—7,  69,  63—71. 

(r)  Sugd.  Concise  View,  281. 

(»)  Story's  Eq.  Jur.  §  152,  157, 
159, 166, 168,  and  see  Sugd.  Concise 


View,  117;  Meadows  ▼.  MeadowM, 
16  Beav.  401  ;  Murray  t.  Parker, 
19  Beav.  805  ;  Torre  v.  Torre,  1  S. 
k  Q,  51S;  Jte  Morse's  Settlement,  21 
Beav.  174  ;  Wright  v.  Qoff,  22  Beav. 
207;  WoUerbeekY,  Barrow,  2^  BetkY. 
423. 

{t)  Story's  Eq.   Jur.   §   165  ;    2 
Spence*s  Eq.  Jur.  195. 
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having  an  equity  equal  to  that  of  the  plaintiff  (u),  such  as  pt  hj.t.i?. 


the  issue  in  tail,  or  a  remainderman  in  tail,  where  there  is 
no  equity  to  affect  the  conscience  of  such  issue  or  remain- 
derman (x).  But  in  order  to  enable  the  Court  to  rectify 
an  ante-nuptial  settlement  by  striking  out  a  part,  it  must 
be  proved  that  it  contains  something  which  has  been  in- 
serted by  mistake,  contrary  to  the  intention  of  all  the 
parties  (y),    2500. 

Where  an  instrument  is  substantially  what  the  parties  instrument 

"  not  cjdcu- 

intended,  although  so  framed  under  a  mistaken  view  of  J^®^^^^®'^ 
the  law,  the  Court  will  not  rectify  the  mistake  {z).    A  ^  p^^t^°- 
bond  to  leave   or  convey  property   has,  however,  been 
sometimes  upheld  in  Equity  as  an  agreement  defectively 
executed  (a).     2501. 
A    Court   of   Equity  will   not   remedy   a   defect    or  where  mis- 

,  "'  ''  take  not 

supply  an  omission  in  a  deed  in  favour  of  a  stranger,  }J™^*^  j^" 
where  there  is  no  consideration,  even  in  the  plainest  case,  stnmgcr. 
and  even  when  it  has   arisen   from   mere  mistake,  and 
though  the  correction  would  not  be  inconsistent  with  the 
deed  (6).    2502. 

Where  the  final  instrument  of  conveyance  or  settlement  variances 

l>etwoen 

differs  from  the  preliminary  contract,  that  very  circum-  ^*\^J^" 
stance  affords  of  itself  some  grounds  for  presuming  an  in-  p™^J?**^ 
tentional  change  of  purpose,  unless,  from  some  recital  in 
it,  or  from  some  attendant  circumstances,  it  appears  to  have 
been  intended  to  be  merely  in  pursuance  of  the  original 
contract  (c).     2503. 

As  regards  the  admissibility  of  the  evidence,  it  is  a  Evidence 
rule  of  the  Common  Law,  mdependently  of  the  Statute  of 
Frauds,  that  parol  evidence  is  not  admissible  to  disannul, 


{u)  Story's  Eq.  Jur.  §  176.  (a)  Story's   Eq.    Jur.  §  130  ;   2 

(x)  Story's  Eq.  Jur.  §  178.  Spence'sEq.  Jur.  886. 

(y)  Sooke  r.  Lord  Kensinfrtortf  2  (5)  2  Spence's  Eq.  Jur.  886. 

K.  &  J.  758,  764.  (c)  Story's  Eq.  Jur.  §  160. 
<2)  Story's  Eq.  Jur,  §  113—115. 
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pr.iii.T.ij.  substantially  add  to,  subtract  from,   qualify,   or  vary  a 
written  instrument  (d).     But  cases  of  accident,  mistake, 

fraud,  menace,  and  duress,  are  exceptions  to  this  rule  («). 

2504. 


Section  VIIL 
Of  Alterations  in  Deeds, 

Pr.  III.T.12,     A  deed  should  not  be  in  any  way  altered  after  delivery, 
; —  but  any  alteration  that  may  be  requisite  should  be  made 

Alterations 

should  be    before  the  execution  of  the  deed.    Any  alteration  made 

made  before  ^ 

execution,    bcforc  the  delivery  of  the  deed,  by  whomsoever  made,  will 

not  invalidate  the  deed;    for  in   that  case  the  addition 

constitutes  part  of  the  deed  as  it  originally  began  to 

operate  (/).     2505. 

SSim^^'      ^^  interlineation,  if  nothing  appears  to  the  contrary, 

^tS*Sv™"  ^^^^  ^®  presumed  to  have  been  made  at  the  time  when  the 

been  made.  ^^^^  ^^^^^  executcd,  and  uot  aftcrwards ;  because  a  deed 

cannot  be  altered  after  it  is  executed  without  fraud  or 
wrong,  which  will  not  be  presumed.  But  an  erasure  or 
alteration  in  a  suspicious  place  must  be  explained  by  the 
party  seeking  to  enforce  the  instrument  (gr).     2506. 

^^\x^Q  The  modern  practice  is,  when  any  alteration,  interlinea- 

tion, or  erasure  is  made  in  a  deed  before  it  is  executed,  to 
take  notice  of  it  in  the  attestation  (A).     2507. 

immaterLii      It  would  sccm,  howcver,  that  at  the  present  day  no  deed 

alterations. 

(J)    See  Story*H  Eq.  Jur.  §  153,  (/)  1  Prea.  Shep.  T.  69. 

158  ;    and  see  also  Sugd.  Concise  {g)  4  Cruise  T.  32,  a  26,  §  14  ; 

View,  ch.  3,  sects.  8,  9  ;  Best  on  Burton,  §  443;  Best  on  Evid.   3rd 

Evid.  3rd  ed.  802,  ed.  309  ;  Doe  d.  Tatum,  v.  Catomore, 

(c)  Stor/s  Eq.  Jnr.  §  155,  166,  16  Ad.  &  E.  (N.S.)  745. 

161,  notes  ;  Best  on  Evid.  3rd  ed.  (h)  4  Cruise  T.  32,  c.  26,  §  15. 
806. 
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would  be  held  void  on  account  of  any  immaterial  altera-  ^y-  ip-T'*. 

tion,  after  execution^  by  whomsoever  made  (i).    2508.         

An  alteration,  even  in  a  material  part,  by  a  stranger  or  Material 

'  r       '     ^  o  alterations. 

a  mere  spoliator,  without  the  consent  of  the  party  benefited, 
would  not  invalidate  a  deed  (A;).  But  an  erasure  or  altera- 
tion made  in  a  material  part  by  the  party  benefited,  at 
least  if  the  alteration  is  in  his  own  favour,  may  make  a 
deed  void  as  against  the  opposite  party  (Q.    2509. 

Any  alteration  made  after  the  execution  of  a  deed  by 
any  one  of  the  parties,  leaves  the  deed  valid  as  to  him, 
provided  the  alteration  has  not  affected  the  situation  in 
which  he  stood  (m).     2510. 


Section  IX. 
Of  the  Construction  of  Deeds, 

I.  OeraerdL  Rules  of  Construction  of  Deeds  {n). 

I.  All  deeds  shall  be  construed  favourably,  so  as  to  pt.  111.T.12, 

'V><I>    If  B«  "• 

support  them  and  eflTectuate  the  apparent  intention  of  the 

^^  .    ,  .  I-  Intention 

parties,  as  far  as  possible,  consistently  with  the  rules  of  i^|f '^^^ 
law.    Verba  intentioni,  non  e  contra,  debent  inservire  (0). 
2511. 

II.  The  intention  must  not  be  imputed  by  mere  con-  it  inten- 

^  tlontobo 

jecture,  but  must  be  collected  from  the  deed  itself  ( jp).  And,  ^^^ 
in  general,  when  there  is  no  ambiguity  in  the  words,  no  ^^^^  ^^ 


(%)  8  Jarm.&Byth.bySweet,18; 
Best  on  Evid.  809.  But  see  4  Cruise 
T.  82,  c.  26,  §  18. 

(h)  See  4  Cruise  T.  82,  c.  26, 
f  12  ;  1  Pies.  Shep.  T.  69  ;  Burton, 
§448. 

{I)  See  Burton,  §  448 ;  4  Cruise 
T.  82,  c.  26,  §  12, 13  ;  2  BL  Com. 
808.  But  see  8  Jarm.  &  Byth.  by 
Sweet,  18, 19. 


(m)  4  Cruise  T.  82,  c.  26,  §  12,  n. 

(n)  For  other  rules  of  construc- 
tion of  deeds  and  other  instruments 
inter  vivos,  the  reader  is  referred  to 
the  specific  heads  to  which  they 
belong. 

(0)  4  Cruise  T.  32,  c  19,  §  2 ;  2 
Bl.  Com.  879,  880  ;  Burton,  §  503; 
1  Pres.  Shep.  T.  86,  258,  n. 

ip)  See  Burton,  §  504,  510. 


936  GENERAL  RULES  OF 

pt-  "'•'^J*'  construction  is  to  be  made  contrary  to  the  words  (q). 
Exceptions  occur  to  this  rule  in  cases  where  a  construction 

construe-  *- 

i!»o^Mto^  adopted  in  furtherance  of  the  general  or  paramount 
the  wotS.  intention,  contrary  to  words  merely  expressive  of  a  parti- 
cular or  subordinate  intention  (r),  and  also  in  cases  where 
an  instniment  is  allowed  to  operate  in  a  different  way 
from  that  which  was  intended  (s).  2512. 
worfT^^to  m*  ^9  a  general  rule,  words  are  to  be  construed  in 
their  Jwct  their  strict  and  proper  sense.  Thus,  where  a  person  agrees 
not  to  carry  on  a  business  or  profession  in  London,  the 
word  has  been  taken  in  its  primary  and  strictly  correct 
sense  of  the  city  of  London,  and  not  in  its  popular  and 
colloquial  sense,  although  the  party  in  whose  favour  such 
agreement  is  entered  into  is  not  carrying  on  that  profession 
or  trade  in  the  city  of  London,  but  in  another  part  of  the 
metropolis ;  at  least,  this  is  the  case  where  that  party,  by 
describing  the  locality  of  his  place,  of  business  as  situate  in 
the  county  of  Middlesex,  has  shown  that  he  knew  that  it 
was  not  in  the  city  of  London  (t).  But  words  are  not  to  be 
construed  according  to  their  strict  and  proper  acceptation, 
where,  from  the  context  of  the  instrument,  they  appear  to 
be  used  in  a  different  sense ;  or  where  they  are  incapable 
of  being  carried  into  effect  in  their  strict  sense  (t*) ;  for  in 
such  a  case,  qui  heeret  in  litera  haeret  in  cortice  (x).  And 
hence,  in  a  deed,  as  well  as  in  a  will,  "  or,"  may  be  con- 
strued to  mean  "  and,"  and  "  and "  may  be  construed  to 
mean  "or,"  if  such  a  construction  is  necessary  to  give 
effect  to  the  intention  (y).    The  meaning  of  a  particular 

(q)  2  BL  Com.  879}  I  Cruise  T.  W.  617,  618;  Key  y.  Key,  4  D.  M. 

32,  c.  19,  §  4.  ^^'  84,  86. 

(r)  See  supra,  par.  407,  et  seq.  (*)  2  BL  Com,  879 ;  4  Cruise  T. 

(»)  See  infra,  par.  2524.  82,  c.  19,  §  4  ;  1  Pres.  Shep.  T.  87. 

(t)  MaUan  v.  May^  18  M.  &  W.  W  4  Cruise  T.  82,  c.  19,  §  19  ; 

511.  Burton,  §  610  ;  1  Jann.  Wilis,  2nd 

(«)  1  Pres.  Shep.  T.  87  ;  Pollccky  ed.  422,  488  ;    White  v.  Supple,  2 

C.  B.,  in  Malhn  v.  May,  18  M.  &  Dm.  &  War.  471 ;  PiU  y.  Pitt,  22 
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word  may  also  be  shown  by  parol  evidence  to  be  different  pt.ih.t.  12 

m  some  particular  place,  trade,  or  business,  from  its  proper 

and  ordinary  acceptation  {z).  And  where  it  is  necessary 
to  effectuate  the  intention,  words  and  clauses  may  be 
transposed ;  the  strict  grammatical  sense  may  be  dis- 
regarded; the  word  "same,"  though  properly  referring 
always  to  the  last  antecedent,  may,  to  avoid  contradiction, 
be  differently  applied  (a).     2513. 

IV.  If  words  will  bear  two  senses,  one  agreeable  and  iv.  sewie 
another  contrary  to  law,  that  sense  is  to  be  preferred  JjJ^®* 
which  is  most  agreeable  to  law.     For  example,  if  a  tenant 

for  life  makes  a  lease  for  life  generally,  it  shall  be  construed 
for  his  own  life  only,  and  not  for  the  life  of  the  lessee, 
which  is  beyond  his  power  to  grant  (6).  And  so,  under  a 
general  conveyance  of  lands  and  tenements,  copyholds  are 
held  not  to  be  included  (c).     2514. 

V.  Generale  dictum  generaliter  est  intelligendum,  or,  v.  conatnic- 
•verba  generaliter  dicta  generaliter  accipienda  (rf).     2515.    SSiS^^"^" 

VI.  When,  however,  there  are  general  words,  and  these  vi.  when 

^  general 

are  followed  by  special  words  which  are  consistent  with  ^^^^ 
them,  the  deed  shall  be*  construed  according  to  the  special  whe^'g^ 
words.     But  when  a  deed  first  contains  special  words,  and  ^^* 
then  concludes  in  general  words,  both  the  general  words 
and  the  special  shall  stand  (e).    For,  in  the  first  case,  the 
general  words  may  be  considered  as  merely  introductory ; 
whereas,  in  the  latter  case,  they  could  only  have  been 
inserted  with  the  view  of  enlarging  the  operation  of  the 
deed.    Yet  the  extent  of  general  words  following  special 
words  is  often  so  far  limited  by  the  special  words,  as 

Beav.  294  ;  Maynard  v.  Wright,  26  (6)  2  Bl.  Com.  880  j  i  Cruise  T. 

Beav.  285.  82,  c.  19,  §  18  ;  Burton,  §  1832  ;  Co. 

(z)  Pollock,  C.   B.,  in  MaUan  v.  Litt  42  a,  183  a. 

May,  13  .M.  k  W.  517,  518.  (c)  Burton,  §  1332. 

(a)  4  Cruise  T.  32,  c.  19,  §  10—  (d)  Co.  Litt  36  a. 

12 ;  Burton,  §  509  ;  1  Pres.  Shep.  T.  \t)  See  4  Cruise  T.  32,  c.  19,  §  9. 
87  ;  2  Pres.  Shep.  T.  253,  n. 
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Pr.iii.T.i2.  to  be  held  only  to  apply  to  things  ejusdem  generis  (/). 


2516. 


yy- u»o«r.      VII.  Where  the  words  of  a  deed  are  so  uncertain  that 

tointy. 

the  intention  of  the  parties  cannot  be  discovered,  the  deed 

will  be  void  (gr).    2517. 
JteictioSto      VIII.  The  construction  should  be  made,  not  merely 
whXdoJi  ^po^  particular  parts  of  a  deed,  but  upon  the  entire  deed, 

so  as  to  give  effect,  if  possible,  to  every  part  and  every 

word  (A).     2518. 

IX.  Re-  IX.  If  one  part  of  a  deed  is  so  ambiguously  worded,  that 
^S^ia.     i^  is  equally  capable  of  two  different  constructions,  one  of 

which  is  in  accordance  with,  and  the  other  conflicts  with 
another  part  of  the  deed,  about  the  meaning  of  which 
there  is  no  doubt,  the  former  construction  must  be 
adopted  (i).  If  there  are  two  clauses  in  a  deed  so  totally 
repugnant  to  each  other,  that  they  cannot  be  reconciled, 
there,  unless  contrary  to  the  apparent  general  intention, 
the  first  shall  be  received  and  the  latter  rejected  (fc).  But 
if  in  any  part  of  an  instrument  there  is  or  are  any  clause 
or  words  evidently  repugnant  to  the  other  parts  of  it,  and 
.  to  the  general  intention  apparent  upon  the  whole  instru- 
ment, such  clause  or  words  will  be  rejected  (t),    2519. 

X.  Con.  X.  So  far  as  the  apparent  intention  and  the  rules  of  law 

struction 

to  bo  Yf\i\  admit,  the  constmction  ought  to  be  reasonable  and 

reasonable.  ^ 

agi'eeable  to  the  common  understanding  of  mankind  (m). 
The  law  itself  does  not  cast  an  obligation  upon  a  person, 
unless  it  is  a  reasonable  one.  But  if,  by  express  and  clear 
and  unqualified  words,  lie  engages  to  do  a  particular  act, 
he  will  be  under  an  unqualified  liability  to  do  that  act, 

(/)  Supra,  par.  1757-8  ;  Harper  P.  C.  436,  450. 

V.  Ocdtdl,  L.  R.  5  Q.  B.  422.  (Jfc)  2  Bl.  Com.  381  ;  4  Crmse  T. 

ig)  4  Crnise  T.  82,  c  19,  §  24.  32,  c.  19,  §  8 ;  Burton,  §  512. 

(A)  2  BL  Com.  380  ;  4  Cruise  T.  (Z)  4  Cniiee  T.  82,  c  19,  §  25  ;  9 

82,  c.  19,  §  6  ;  Burton,  §  504,  510  ;  Jarm.  k  Byth.  by  Sweet,  85. 

1  Pres.  Shep.  T.  87.  (m)  2  Bl.  Com.  379  ;  2  Pree.  Shep. 

(»)  Ilerrirk  v.    Slxby,   L.   R.    1  T.  253,  n. 
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however  unreasonable  it  may  be;  for  verba  generaliterPTiiJT'2, 

dicta  generaliter  accipienda ;   and  it  was  his  own  fault 

that  he  entered  into  such  a  contract.  Thus,  if  a  lessee 
covenants  to  repair,  and  keep  in  repair  the  demised  pre- 
mises, during  the  term,  without  saying  "  damage  by  fire 
excepted,*'  he  must  rebuild  them,  if  burnt  down,  even 
though  the  landlord  may  have  insured.  As,  however,  it 
must  be  assumed  that  the  contracting  parties  were  reason- 
able men,  and  intended  what  was  reasonable,  or  at  least 
what  was  not  preposterous ;  if  the  contract,  when  received 
according  to  the  letter  without  qualification,  would  be  not 
merely  an  unreasonable  one,  but  a  preposterous  one,  words 
may  be  interpolated,  so  as  to  qualify  their  generality,  and 
give  them  a  reasonable  constniction,  unless  the  words 
sought  to  be  interpolated  would  be  clearly  inconsistent 
with  the  language  of  the  contract.  And  hence  if  a  land- 
lord covenants  to  repair,  it  will  be  construed  to  mean  to 
repair  on  notice,  or  that  he  will  not  be  liable  to  an  action, 
unless  he  have  notice  of  the  want  of  repair ;  for  otherwise 
he  would  be  in  this  preposterous  position, — if  he  came  to  re- 
pair, when  repair  was  not  needed,  he  would  be  a  trespasser ; 
if  he  did  not  come,  he  would  be  liable  to  an  action  on  the 
covenant,  if  repair  was  needed  (n).  And  on  the  same  prin- 
ciple a  grant  of  common  in  a  manor  wnll  extend  to  common- 
able places  only,  and  not  to  gardens,  orchards,  &c.  And  so  a 
grant  of  a  right  to  dig  for  metals,  will  not  confer  a  right  to  dig 
under  the  grantor's  house,  so  as  to  endanger  it  (o).    2520. 

XL  The  words  of  an  indenture  are  the  words  of  either  xi.  Ruioaa 

to  the  words 

pai-ty.    And  although  they  are  spoken  as  the  words  of  the  Jfi^  ^^^^' 
one  party  only,  yet  they  are  not  his  words  alone,  but  may 
be  applied  to  the  other  party,  if  they  more  properly  belong 
to  him  (p).    2521. 

(«)  Woodf.  10th  ed.  485,  488—9,  (o)  1  Pres.  Shep.  T.  87. 

ifakin  V.  WatkiMonjJj.  R.  6  Ex.25,  {p)  1  Pres.  Shep.  T.  53. 

and  remarks  of  the  judges. 


9*0  GENERAL  KULES  OF 

Pr.iir.T.i2,      XII.  Subject  to  all  other  rules  of  exposition,  it  is  a  rule 
that  a  deed  is  to  be  construed  most  strongly  against  the 

XII.  Words  *=>  -^     *^ 

Swt™^    grantor,  covenantor,  or  active  party,  and  most  favourably 
SSIuho  ^^  ^^®  grantee,   covenantee,   or  person  intended  to  be 
activoparty.  j^^ugfj^g^     Verba  cartarum  fortius  accipiuntur  contra  pro- 
ferentem.     For,  the  principle  of  self-interest  will   make 
men  sufficiently  careful  not  to  prejudice  themselves  by 
using  words  of  too  extensive  a  meaning.    And  those  who 
bind  themselves  by  deed  would  always  adopt  ambiguous 
expressions,  if  they  were  afterwards  at  liberty  to  put  their 
own  construction  on  tliem  (g).     And  although  this  applies 
with  more  force  to  a  deed  poll  than  to  an  indenture,  in 
which  the  words  are  deemed  the  words  of  both,  yet  the 
rule  applies  even  in  the  case  of  an  indenture  (r).     2522. 
^Vh^Hf^'       XIII.  No  averment  founded  on  prtrol  evidence,  which 

missibility  * 

me^te "  tends  to  contradict,  or  vary,  or,  in  general,  even  to  explain 
on^^  a  written  agi-eement  concerning  lands,  shall  be  admitted, 
"^  ^^'  except  in  certain  cases  of  fraud,  accident,  or  mistake  (s). 
But  averments  founded  on  parol  evidence  of  collateral 
facts  tending  to  support  or  explain  a  deed  have  in  some 
cases  been  admitted ;  as  in  the  case  of  an  averment  of  a 
consideration  for  a  bargain  and  sale  (t).  In  the  case  of  an 
ambiguitas  patens,  i.e.,  where  the  words  themselves  prima 
facie  import  an  ambiguity,  no  parol  evidence  is  admissible 
to  explain  it  But  in  the  case  of  an  ambiguitas  latens,  t*e., 
where  there  is  no  ambiguity  on  the  face  of  the  instrument, 
but  an  ambiguity  can  be  made  to  appear  from  parol  evi- 
dence, there  parol  evidence  is  admissible  to  explain  as  well 
as  to  laise  it.    Thus,  if  it  appears  by  parol  evidence  that 


{q)  2  Bl.  Com.  380  ;  4  Craise  T.  103.    But  see  2  Bl.  Com.  380  ;  4 

82,  c.  19,  §  13  ;  1  Pres.  Shop.  T.  88,  Cruise  T.  32 ;  c.  19,  §  17  ;  1  Pres. 

and  n.  (81) ;   Warde   v.    IVarde,  16  Shep.  T.  68. 

Beav.  103.  (»)  4  Cruise  T.  32,  c.  19,  §  45,  48, 

(r)  See  Burton,  §  511  ;  Co.  Litt  56  ;  Burton,  §  508. 

36  a  J   Wardc  v.  Warde,  16  Beav,  (0  4  Cruise  T.  32,  c  10,  §  49. 


e"vic 


1 


CONSTRUCTION  OF  DEEDS. 


941 


intended. 


there  are  two  persons  or  things  of  the  same  name,  it  is  ^^^^^JJ^* 

allowable  to  adduce  parol  evidence  in  order  to  remove  the 

ambiguity,  by  showing  which  was  intended  (u).  And  parol 
evidence  is  admissible,  whether  in  the  case  of  a  deed  or  of 
a  will,  to  explain  the  situation  of  the  parties  or  the  state  of 
the  facts  at  the  time,  on  which  the  extent  of  the  operation 
of  the  deed  or  will  must  frequently  depend  (x),    2523. 

XIV.  Where  a  deed  cannot  operate  in  the  way  intended  f^-^f^^^' 
by  the  parties,  it  will  be  construed  in  such  a  manner  as  to  ^2?^^* 
operate,  in  some  other  way,  if  it  is  possible,  consistently  wS/^S 
with  the  rules  of  law  and  the  general  intention  of  the 
parties.  Quando  quod  ago  non  valet  ut  ago,  valeat  quan- 
tum valere  potest  (<y).  Thus,  a  deed,  which  was  intended 
to  operate  as  a  bargain  and  sale,  but  was  void  for  want  of 
a  pecuniary  consideration,  has  been  held  to  operate  as  a 
conlirmation  {z).  And  so,  if  a  person  having  a  power  of 
appointment,  but  no  estate,  uses  the  language  of  convey- 
ance appropriate  to  the  transfer  of  estates,  and  not  the 
language  appropriate  to  the  exercise  of  his  power,  it  will 
be  deemed  an  exercise  of  his  power  (a).  And,  on  the  other 
hand,  the  words  "  limit  and  appoint "  may  operate  by  way 
of  grant  (6).  So  the  word  "  grant "  will  operate  as  a  con- 
firmation ;  and  the  word  "  confirm "  may  in  some  cases 
operate  by  way  of  grant  or  release  (c).  So  a  conveyance 
in  the  form  of  and  void  as  a  grant,  feoffment,  release,  bar- 
gain  and  sale,  or  surrender,  may  sometimes  take  effect  as  a 


(li)  4  Cruise  T.  82,  c.  19,  §  63— 
55  ;  Biirton,  §  507 ;  Sugd.  Concise 
View,  115  ;  Best  on  Evid.  8rd  ed. 
302—5 ;  Grant  v.  Orant,  L.  R  5 
C.  P.  380 ;  Id.  (Ex.  Ch.)  727  ;  2 
Prob.  &  M.  8. 

(x)  9  Jann.  &  Bytb.  by  Sweet, 
821 ;  Sugd.  Concise  View,  115, 116  ; 
Waterpark  v.  Fennell,  7  H.  L.  Cm. 
650,  678, 68i. 

(y)  4  Cruise,  T.  32,  c.  19,  §  33  ;  1 


Pres.  Shep.  T.  82,  87  ;  2  Plea.  Shep. 
T.  308, 514 ;  Burton,  §  505  ;  4  Jann. 
&  Byth.  by  Sweet,  106.  But  see 
Co.  Litt.  801  b ;  Johnson  v.  Oaenton, 
L.  R.  4  Ex.  107. 

(z)  4  Cruise  T.  82,  c.  19,  §  34  ;  3 
Jann.  k  Byth.  by  Sweet,  591. 

(a)  Burton,  §  505. 

(6)  2  Pres.  Shep.  T.  514. 

(c)  3  Jarm.  k  Byth.  by  Sweet, 
591. 
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pt.  in.T.i2,  covenant  to  stand  seised  (tZ).    So  a  feoffment  may  be  con- 


strued  to  enure  as  a  surrender  (e).  And  where  heredita- 
ments may  not  pass  by  way  of  surrender,  on  account  of 
the  existence  of  an  intervening  estate,  if  there  are  sufficient 
words  in  the  deed,  it  may  enure  and  pass  the  property  by 
way  of  grant,  release,  &c.  (/).  And  where  one  thing  is  in- 
tended to  be  granted  for  another  so  as  to  operate  in  the 
nature  of  an  exchange,  but  the  things  cannot  pass  by  way 
of  exchange,  they  may  pass  by  way  of  grant  (g).  Again,  a 
deed  purporting  to  be  an  assignment  of  an  old  term,  may, 
if  that  term  has  by  any  accident  ceased,  even  operate  as 
the  creation  of  a  new  one  (h).  And  where  a  conveyance 
would  have  some  effect,  but  not  all  the  effect  intended, 
there,  to  the  end  that  the  main  design  of  the  parties  may 
be  accomplished,  the  estate  shall  pass  in  another  way  than 
that  which  was  intended  (i)  2524. 
XV.  whoro      XV.  Where  a  deed  may  enure  in  different  ways,  the 

a  deed  may 

enure  indif-  persou  to  whom  it  is  made  shall  have  his  election  in  which 

ferontwayB.  * 

way  to  take  it  (k).  Where  a  conveyance  by  the  common 
law  and  one  by  the  Statute  of  Uses  concur,  that  by  the 
common  law  shall  be  preferred ;  and  therefore,  where  the 
lauds  are  conveyed  by  bargain  and  sale,  and  also  by  feoff- 
ment to  the  bargainee  before  enrolment,  he  shall  take  by 
tlie  feoffment,  unless  the  bargainor  incumbers  the  estate 
between  the  execution  of  the  bargain  and  sale  and  the 
feoffment ;  for  in  that  case  the  bargainee  shall  be  in  by  the 
bargain  and  sale,  and  the  enrolment  shall  relate  back  in 
favour  of  the  bargainee  (Q.     2525. 


(d)  3  Jarm.  &  Bjth.  by  Sweet,  Gonv.  8rd  ed.  by  Preet  192. 
670—1 ;     2  PtoB.  Shep.    T.  514  ;  {ff)  2  Pres.  Shep.  T.  297. 
Watk.  Conv.  Srd  ed.  by  Prest.  192,  {h)  Siigd.  Concise  View,  481. 
199,  200.  (t)  1  Siigd  Pow.  414. 

(e)  Watk.  Conr.  3rd  ed.  by  Prest.  (*)  4  Cruise  T.  82,  c.  19,  §  42  ;  1 
167.  Pres.  Shep.  T.  205. 

(/)  2  Pros.  Shep.  T.  308 ;  Watk.  (t)  See  4  Cruise  T.  32,  c.  9,  §  89. 


CONSTRUCTION  OP  DEEDS.  943 

An  alienation  is  the  lease  or  grant  of  the  person  firom  ^-  i|i.t.i2, 

whom  the  right  of  possession  passes,  and  the  confirmation 

of  the  other  parties  till  their  interest  comes  into  possession  ; 
and  from  that  time  it  is  their  lease  or  grant,  and  the  con- 
firmation of  the  other  person.  If  tenant  in  tail  and  the 
reversioner  grant  a  rent  charge  in  fee,  it  shall  be  taken,  to 
be  the  grant  of  the  tenant  in  tail,  and  the  confirmation  of 
the  reversioner ;  but  when  the  tenant  in  tail  dies  without 
issue,  it  shall  be  taken  to  be  the  sole  grant  of  the  rever- 
sioner (m).    2526. 

XVI.  When  no  time  is  fixed  for  the  beginning  of  an  xvi.  oom- 
estate,  it  shall  begin  immediately  (n).    2527.  Su^e^to. 

XVn.  An  instrument,  of  whatever  kind  it  may  be,  must  xvil  samo 

oonstructioii 

receive  the  same  construction  in  every  Court.    Whatever !?  ©^^n^ 

•^  Court 

is  its  true  meaning,  must  be  its  meaning  everywhere  (o). 
2528. 

II.  The  CoristriLctum  of  particular  Eoopressiona  va 

Deeds  (p). 

The  word  "  begotten,"  extends  to  issue  bom  after  the  "Bepttan,* 
execution  of  the  deed  or  will,  and  the  words  "  to  be  be-  begotten." 
gotten  *'  extend  to  issue  bom  before  (g) ;  unless  both  these 
escpressions  are  used,  in  which  case  each  has  its  proper 
signification  and  efficacy  (r).    2629. 

Where  an  act  is  to  be  done  within  a  certain  number  of  "*««»"» 

certain  day. 

days  "  from  "  a  particular  day,  the  day  named  is  excluded 
from  the  computation,  unless  there  are  special  grounds  for 
a  different  constmction  (s).    2530. 

(m)  1  PresL  Shep.  T.  34.  (q)  6  Cruise  T.  83,  o.  10,  §  48  ;  2 

(n)  1  PW8.  Shep.  T.  108.  Rop.    Leg.   by  White,   15,  18 ;   2 , 

(o)  2  SDgd.  Pow.  182—8.  Jann.  Wills.  2nd  ed.  150, 152, 153  ; 

(p)  See    Gonstrnction    of   Wills,  Almack  v.  Horuy  1  Hem.  &  M.  630. 

infra,  and  the  Index,  tit  "  Words,"  (r)  Gahb  v.  Prendergatt,  1  K.  &  J. 

&c,  as  to  certain  specific  heads,  489. 

under  which  the    constmction   of  («)  0  Jann.&Byth.  by  Sweet,  817. 

other  expressions  is  noticed. 
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"Ixuol- 
vency." 


"  London,' 


vr. inT.12,      The  expression  " heir  female "  in  a  deed  is  deemed  to 

V/H*      If    B*     Vm 

— — —  designate  such  person  as  wonld  be  heir  if  females  only 
°**^  *  were  capable  of  being  heirs :  so  that  a  daughter  may  take 
by  that  designation,  though  in  consequence  of  the  exist- 
ence of  a  son,  she  is  not  very  heir — at  least  if  there  are 
words  showing  that  the  word  "  heir  "  is  not  used  in  the 
strict  technical  sense,  as  where  the  words  "  now  living  " 
are  added  (t).    2531. 

The  ordinary  meaning  of  the  word  "  insolvency  *'  is  an 
incapacity  of  paying  one's  just  debts  :  unless  restricted  by 
the  context,  it  is  not  limited  to  the  condition  of  one  who 
has  taken  the  benefit  of  an  Act  for  the  relief  of  Insolvent 
Debtors  (u).    2532. 

It  has  been  held  that  the  word  "  London,"  when  used  in 
articles  of  agreement,  and  unexplained  by  express  wonls 
in  the  context,  is  to  be  understood  in  its  strict  and  primary 
sense  of  "  the  City  of  London ;"  although,  in  its  popular  or 
colloquial  sense,  it  denotes  the  cities  of  London  and  West- 
minster, and  the  borough  of  Southwark,  and  the  adjacent 
streets  and  places;  and  although,  judging  from  the  general 
scope  and  design  of  the  instrument,  it  was  intended  to  be 
understood  in  its  popular  or  colloquial  sense.  This  was 
decided  in  a  case  where  an  assistant  to  two  surgeon- 
dentists,  who  practised  in  Great  Russell  Street,  Blooms- 
bury,  but  had  never  practised  in  the  City,  agreed  not  to 
practise  in  London,  or  in  any  of  the  towns  where  they  had 
been  practising,  without  their  permission.  He  afterwards 
practised  in  Great  Sussel  Street,  and  yet  it  was  held  to  be 
no  breach  of  his  agreement  (x) !  2583. 
The  distinction  between  a  mine  and  a  quarry  is,  that  in 
"quarries."  mining  you  only  begin  on  the  surface,  and  by  means  of  a 


"MincB,- 
"  minerals. 


{t)  Chamhen  y  Tayhyr^  2  My.  & 
Cr.  376. 

(«)  Parker  v.  Qostage,  2  Cr.  M.  & 
B.  617  ;  1  Tyr.  &  Gr.  106  ;  ReMug- 


geridge's  TnutSy  1  Johna.  627. 

(x)  MaOan  v.  May,  18  M.  &  W. 
511.    See  supra,  par.  2513. 
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shaft  or  lateral  drift,  you  work  so  that  you  leave  a  roof  pt.  ni.T.12, 

Ch.  7,  B.  9. 

overhead.    Whereas  in  quarrying,  you  remove  the  surface. 

A  mine,  in  its  general  sense,  is  that  out  of  which  some 
metal  substance  is  dug  by  means  of  sinking  shafts  or 
making  drifts,  but  in  its  strict  sense,  it  may  include  a 
place  out  of  which  any  other  substance  is  so  dug.  And 
minerals,  in  the  strict  sense,  may  mean  any  earthly  sub- 
stance worked  by  means  of  a  mine  or  a  quarry,  or  it  may 
mean  some  metal  substance  so  worked,  or  it  may  mean 
substances  dug  by  means  of  a  mine  as  distinguished  from 
a  quarry  (y).  It  will  be  taken  in  the  first  and  most  com- 
prehensive sense  unless  there  is  something,  in  the  context 
or  in  the  nature  of  the  transaction,  to  induce  the  Court  to 
give  it  a  more  limited  meaning  {z).    2534. 

Ordinarily  and  primS.  facie,  a  month,  in  a  contract  at "  Month." 
Law,  means  a  lunar  month,  except  it  be  a  mercantile  con- 
tract, when  it  means  a  calendar  month  (a).     2535. 

Where  a  father  covenants,  that,  in  case  he  should  give  "Portion." 
one  daughter,  on  her  marriage  or  otherwise,  a  greater  por- 
tion than  a  specified  sum  in  money  or  value,  his  executors 
would  pay  such  farther  sum  as  would  make  the  fortune  of 
another  daughter  equal  to  the  fortune  given  to  the  first ;  a 
gift  of  a  life  interest  in  freehold  and  leasehold  estate  made 
to  the  first  is  an  additional  portion  of  fortune  within  the 
covenant.    But  the  gift  of  furniture  is  not  (6).    2536. 

The  word  "thirds"  is  not  confined  to  real  estate,  but  is  "Thirds." 
a  general  expression  which  may  signify  the  interest  of  a 
widow  in  any  property,  whether  real  or  personal,  of  her 
deceased  husband  (c).    2537. 

(y)  EaH  qf  Ros»e  v.  Wainman,  14  (a)  Sogd.  V.  ft  P.  lith  ed.  257  ; 

M.  &  W.  859  ;  2  Exch.  800  ;  Darvill  Chit.  Gont  8th  ed.  658  ;  Byles  on 

y.  Jtoper,  8  Drewry,  296, 299—^01  ;  Bills,  8th  ed.  188. 

BeU  y.  TTtZfon,  L.  B.  1   Gh.   Ap.  (6)   EardUy  y.  Ovfen,  10   Beay. 

308  ;  Hext  y.  Oill,  L.  R.  7  Ch.  Ap.  572. 

699.  (c)  Tktmpvm  y.  TFatte,  2  Johns. 

(z)  Hext  y.  Oai,  L.  R.  7  Ch.  Ap.  &  Hem.  291. 
699,  712. 
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Section  X. 
Of  Estoppel. 

rr.  in.T.12,     Estoppel  or  conclusion  is  the  being  stopped  or  debarred 

^^^  by  a  statement  or  an  act  firom  alleging  anything  contrary 
to  that  which  such  statement  expresses  or  such  act  im- 
ports.   2538. 

Meront  Estoppols  are  of  three  kinds :  by  matter  of  record,  such 
as  a  fine  or  recovery ;  by  deed ;  or  by  some  act,  such  as 
entry,  payment  or  acceptance  of  rent,  &c.  (d),    2539. 

A  person  claiming  an  estate  for  life  under  a  will  which 
is  inoperative  for  want  of  any  interest  in  the  testator,  is 
estopped  from  disputing  the  title  of  those  who  claim  in  re- 
mainder under  the  same  wilL  And  the  like  estoppel  also 
exists  in  favour  of  those  who  claim  under  the  latter,  and 
against  those  who  claim  under  the  former  (e).    2540. 

Howeatop.      Estoppcls  are  favoured  where  they  operate  in  support  of 

wgarded.  truth,  but  they  are  deemed  odious,  where  they  operate  as 
legal  traps  (/).    2541. 

Rodprodty  An  estoppd  must  in  general  be  reciprocal,  that  is,  it 
ought  to  bind  both  parties  (g).    2542. 

AiBrmation      Hencc,  to  Create  an  estoppel,  there  must  be  an  affirma- 

preclfleand 

c«rtaixL       tion,  precise  and  certain  to  every  intent,  and  not  taken  by 

way  of  argument  or  inference  (h),    2543. 
A  general        A  eeueral  recital  does  not  work  an  estoppel.    But  if  an 

recital  doei  ^  .  .     ,      ^  .      ,  . 

not,  but  a    indenture  contains  a  reatal  of  a  particular  circumstance  as 

particular  * 

^ki^**^'  a  fact,  it  works  an  estoppel  or  conclusion,  that  is,  it  stops 

wtoppei.     j^^  concludes  the  party  or  parties  whose  averment  it  is 

from  averring  anything  contrary  to  such  recital  in  any 

(<2)  Ca  Litt    852   a ;  Duke  v.  Evid.  Srd  ed.  654—5. 
AMy,  7  HurL  k  Norm.  600.  (g)  Co.  Litt  852  a ;  2  Pros.  Shep. 

(e)  Board  Y.Board,  L.  B.9  Q.  B.  T.  276, n. 
48.  (h)  Co.  Litt.  352  b. 

(/)  Co.  Litt.   865  b;   Best  on 
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legal  proceedings  founded  on  that  deed  (i).    But  in  some  ^  i^^J  J^. 

cases  of  mistake,  relief  is  given  in  Equity  {k).     2544.         

Where  a  recital  is  intended  to  be  a  statement  which  all  where'es- 

toppel  by 

the  parties  to  the  deed  have  mutually  agreed  to  admit  as  ^^^  ^ 
true,  it  is  an  estoppel  upon  all.    But  when  it  is  intended  p««anoniy. 
to  be  the  statement  of  one  party  only,  the  estoppel  is  con- 
£ned  to  that  party.    And  the  intention  is  to  be  gathered 
by  construing  the  instrument.    Thus,  where  in  an  inden- 
ture of  transfer  of  securities  from  one  lender  to  another, 
there  was  a  recital  that  money  advanced  by  the  transferror 
was  owing,  and  a  covenant  to  the  same  effect,  this  was 
held  to  be  the  statement  of  the  transferror  alone ;  so  that 
the  transferree  was  not  precluded  by  it  from  suing  on  the 
covenant,  on  the  ground  that  no  money  was  owing  to  the 
transferror  (I).    2546; 
Where  a  distinct  statement  of  a  particular  fact  is  made  ibtoppoi 

oonfined  to 

in  a  recital,  a  party  to  the  instrument  is  not  estopped  proceedingB 
from  disputing  that  fact  in  an  action  by  another  party  to 
the  same  instrument,  not  founded  on  that  instrument,  and 
wholly  collateral  to  it ;  for  such  recital,  though  evidence  of 
the  fact^  is  not  conclusive  evidence ;  so  that  evidence  of 
the  circumstances  under  which  such  statement  was  made, 
is  receivable,  to  show  that  the  admission  was  incon- 
siderately made,  and  is  not  entitied  to  weight  as  a  proof 
of  the  fact  which  it  is  used  to  establish  (m).    2546. 

Privies  in  blood,  as  the  heir,  except  an  heir  in  tail; who aro 

bound  by, 

privies  in  estate,  as  the  feoffee,  lessee,  &c. ;  privies  in  law,  ^^^ 


▼an- 


as the  lord  by  escheat,  tenant  by  the  curtesy,  tenant  in  t^^.^ 

(t)  1  PresL  Shep.  T.  58  ;  4  Cniiae  {k)  MaatuJ  of  Eq.  11th  ed  tat.  1, 

T.  82,  c  20,  §  24  ;  Burton,  §  881 ;  c.  2. 

Ca  Lltt  862b  ;  CbiyenterT.  BuUer,  W  StroughiU  v.  Buck,  14  AA  & 

8  Bi.  &  W.  209  ;  Owrter  v.  Sorter,  K  (N.  S.)  781. 

8  K.  &  J.  617,  644—6 ;  Qwyn  v.  (m)  Canymier  v.  BvUety  8  M.  & 

Ntaik  Oamd  Ok,  L.  B.  8  Ex.  209 ;  W.  209 ;  CarUr  v.  Carter,  8  K  &  J. 

E»  parte  Morgan,  In  re  Sknpmm^  617,  644 — 6. 
L.  R.  2  Ch.  D.  (Ap.)  72. 
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ch  "!'J  lo!  <low^er,  and  others  who  come  in  by  act  of  law  or  "  in  the 
post,"  shall  be  bound  and  take  advantage  of  estoppels  by 
deed  (n).  But  regularly,  a  stranger,  or  a  feme  covert,  or 
an  infant^  shall  not  take  advantage  of  an  estoppel,  for 
want  of  mutuality  (o).  And  where  a  person  sues,  not  in 
his  own  right,  but  in  right  of  another,  he  must  be  deemed 
a  stranger,  so  as  not  to  be  bound  by  estoppel  by  a  deed 
executed  by  him  in  his  own  right  (p).  Strangers,  how- 
ever, shall  both  take  the  benefit  of  and  be  concluded  by  a 
record  relating  to  the  disability  or  legitimation  of  a 
person  (g).     2547. 

Where  by  deed  indented  a  man  directly  and  unequivo- 
cally recites  that  he  is  owner  of  an  estate,  and  afTects  to 
convey  it  for  valuable  consideration,  when  in  reality  he  has 
only  an  interest  under  a  limitation  in  favour  of  a  person 
not  yet  ascertained,  or  a  mere  hope  or  chance  of  succession 
as  heir  apparent,  or  no  interest  whatever,  there,  if  by  any 
means  he  afterwards  acquires  an  interest  in  the  estate,  he 
is  estopped,  in  any  legal  proceedings  founded  on  that  deed, 
from  saying,  as  against  the  other  party  to  the  indenture, 
contrary  to  his  averment  in  that  recital,  that  he  had  not 
such  interest  at  the  time  of  its  execution  (r).    And  if  a 
lease  is  made  by  indenture  by  a  person  who  at  the  time 
had  no  interest  in  the  property,  but  that  fact  does  not 
appear  on  the  face  of  the  deed,  it  is  a  good  demise  by  way 
of  estoppel,  and  a  reversion  in  the  lessor  by  estoppel  is 
thereby  created,  which  may  be  conveyed  to  another  person; 


Interest 
created  by 
estoppel 
under  an 
indenture. 


(»)  Co.  Litt.  352  a ;  4  Cruise  T. 
32,  c.  19,  §  60 ;  1  Pres.  Shep.  T.  53 ; 
Board  v.  Bwn-d,  L.  R.  9  Q.  B.  48. 

(o)  Co.  Litt.  352  a ;  9  Jarm.  & 
Byth.  by  Sweet,  «1  ;  2  Pres.  Shep. 
T.  276,  n.  ;  4  Cruise  T.  32,  c  19, 
§60. 

(j>)  MeitcTB  V,  Broicfij  1  HurL  & 
Colt.  686. 


{q)  Best  on  Evid.  3rd  ed  655. 

(r)  2  Pres.  Shep.  T.  328  ;  4  Jann. 
&  Byth.  by  Sweet,  125—128 ;  9 
Jann.  &  Byth.  by  Sweet,  81,  82  ; 
Bcndey  v.  Burdon,  2  S.  &  S.  519, 
affirmed  on  appeal,  8  L.  J.  85.  But 
see  Slackyoofe  v.  StaekpooU,  4  Dm. 
&  War.  347;  and  Uojfd  v.  Lloyd,  i 
Dru.  &  War.  354. 
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and  if  a  lease  for  a  longer  term  is  afterwards  made  to  the  pt.  111.T.12, 

Ch    7    8    10 

lessor  by  the  real  owner ;  the  first  lease  thereupon  becomes — — '■ 

a  lease  in  interest,  the  estoppel  created  by  the  first  lease 
being  fed  by  the  interest  created  by  the  second  lease  of 
the  real  owner  (s).  But  if  a  deed  operates  to  any  extent 
actually  to  pass  an  interest  from  the  lessor,  it  shall  not 
afterwards  operate  by  estoppel,  though  the  interest  pur- 
ported to  be  granted  be  really  greater  than  the  lessor  at 
that  time  had  power  to  grant :  as  if  A.,  lessee  for  the  life 
of  B.,  makes  a  lease  for  years  by  indenture,  and  afterwards 
purchases  the  reversion  in  fee,  and  then  B.  dies,  A.  shall 
avoid  his  own  lease,  though  the  years  expressed  in  the  lease 
be  not  expired  (t).    2548. 

A  deed  poll  cannot  create  an  estoppel  in  point  of  estate.  Estopped  by 
But  if  a  deed  poll  of  A.  recites  that  A.  by  bond  did,  &c.,  A.  * 

cannot  say  that  there  is  not  any  such  bond  (u),     2549. 

The  doctrine  of  estoppel  does  not  prevent  a  deed  from  praud  or 
being  impeachable  for  fraud  or  illegality  {x).    2550.  u«gauty. 


Section  XI. 
Of  Ca/rycelling  Deeds, 


To  cancel  a  deed,  it  may  either  be  delivered  up  for  that  Pr.iii.T.12, 

Ch   7  s   11 

purpose  to  the  party  who  is  bound  by  it,  and  cancelled  by     '  '  '    ' 
him  accordingly,  by  tearing  oflf  the  seals  or  otherwise  cancelling, 
defacing  it,  or  the  person  who  has  the  deed  may  cancel  it 
by  agreement  with  the  other  party  {y).    If  the  seal,  &c., 
were  broken  or  destroyed  by  accident,  or  by  a  stranger,  or 

(«)  Sturgeon  v.   Wingfidd^  15  M.  Co.  Litt  45  a ;  Burton,  §  850 ;  1 

&  W.  224  ;  Co.  Litt.  47  b  ;  2  Pros.  Prea.  Shep.  T.  53. 

Shep.  T.  58,  820,  321 ;  4  Jarm.  k  (u)  1  Prea.  Shep.  T.  58. 

Byth.  by  Sweet,  122, 123, 126 ;  Bur-  \x)  Broom's  Cod^.  2nd  ed.  288. 

ton,  §  850.  {y)  2  BL  Com.  308 ;  4  Cruise  T. 

{t)  4  Cruise  T.  82,  a  19,  §  58  ;  32,  c.  26,  §  18. 
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pr.iii.T.u,  by  the  obligor,  the  deed  would  remain  in  force,  on  proof 

UH.  I  •  8.  11  • 


that  it  was  sealed  and   delivered,    and    accidentally  or 
wrongfully  cancelled.    To  destroy  the  deed,  there  must  be 
a  cancellation  eo  animo  (z).    2551. 
£ff«^t^        So  far  as  regards  the  operation  of  an  assurance  in  vesting 
an  estate  or  interest  in  real  or  personal  property,  as  dis- 
tinguished from  those  operations  of  the  assurance  which 
are  merely  accessory  or  incidental,  it  is  immaterial,  except 
as  to  the  evidence  of  original  validity,  whether  the  deeds 
continue  in  force  or  not ;  for,  their  whole  effect  as  regards 
this  purpose  is  instantaneous,  and  the  estate  which  has 
once  passed  cannot  be  recalled  (a).    And  hence  an  estate 
or  interest  in  real  or  personal  property  which  has  once 
vested  by  a  deed,  cannot  be  devested  by  cancelling  the 
deed ;  because,  once  vested,  it  exists,  independently  of  the 
deed,  in  the  person  in  whose  favour  it  was  created  or  to 
whom  it  was  transferred  (b).    So  that  any  freehold  estate 
or  a  money  fund  once  absolutely  vested  by  a  settlement 
cannot  be  devested  by  merely  cancelling  the  deed  creating 
or  transferring  it ;  nor  can  a  lease  for  years  be  surrendered 
by  caiicelling  the  indenture  of  lease ;  nor  can  a  lease  for 
years  assigned  be  revested  in  the  assignor  by  cancelling 
the  assignment.    To  accomplish  the  purposes  intended, 
the  freehold  estate  must  be  conveyed,  the  benefit  of  the 
settlement  must  be  released,  the  lease  for  years  must  be 
surrendered,  and  the  leasehold  estate  must  be  assigned 
But  a  mere  contract  or  obligation,  of  which  the  deed  is 
the  essence,  may  be  extinguished  by  destroying  the  deed 
with  that  intent  (c).     2552. 

(z)  1  Pres.  Shop.  T.  60  ;  Burton,  285 ;  4  Cruifle  T.  82,  c.  26,  §  18>- 

§  443.  20  ;  L(n-d  Ward  v.  Luimley^  5  Hori. 

(a)  Barton,  §  444  ;   2  Jarm.  &  &  Nonn.  87.  But  see  Go  Litt  808  b^ 

By th.  by  Sweet,  285 ;  Co.  Litt  225  b,  m  to  inoorporeal  hereditaments, 
n.  (1).  (c)  2  Jarm.  &  Byth.  by  Sweet, 

(h)  2  Jarm.  &  Byth.  by  Sweet,  285. 
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TITLE  IIII. 

OF  ALIENATION  B7  MATTBR  OF  BECOBD  (a). 

AssuRANOBS   by  matter   of  record  are  such   as  do  not  pt-  iilt.is. 
entirely  depend   on  the  act  or  consent   of  the  parties 
themselves,  but  the  sanction  of  a  Court  of  record  is  called 
in  to  substantiate,  preserve,  and  be  a  perpetual  testimony 
of  the  transfer  of  property,  or  of  its  establishment,  when 
already  transferred.    Of  this  nature  are, 
L  Private  Acts  of  Parliament. 
IL  Royal  Grants. 

III.  Fines. 

TV.  Common  Recoverie&    2553. 


CHAPTER  I. 

OF  PBIVATE  ACTS  AND  BOYAL  GRANTS. 

1.  Of  Private  Acts. 

Private  Acts  are  frequently  resorted  to   as  a  mode  of  pthlt. 
assurance,   in  cases  where  the  object  of  parties  can  be 


Where  th«y 

effected  in  no  other  way :  as  to  unfetter  an  estate,  to  give  <^  ^^'^ 
its  tenant  reasonable  powers,  or  to  assure  it  to  a  purchaser 
against  the  remote  or  latent  claims  of  persons  under  legal 
disabiUty  (a).    2664. 
Acts  of  this  kind  are  not  passed  without  fnreat  care  to  oaretaken 

*  C3  toftToldln* 

(a)  See  2  BL  Com.  844—5. 
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Hunuioo. 


i>r.  ni.T.i3,  avoid  .any  injustice.   Nothing  is  done  without  the  consent, 

expressly  given,  of  all  parties  in  being  and  capable  of  con- 
justice  and        M^  »f   O 

abuse  of  thto  sent,  who  have  the  remotest  interest  in  the  matter :  unless 

TOiide  of  as-  '  ' 

such  consent  appears  to  be  perversely  and  without  any 
reason  withheld.  And  an  equivalent  in  money  or  other 
property  is  usually  settled  upon  infants,  or  persons  not  in 
esse,  or  not  of  capacity  to  act  for  themselves,  who  are  to 
be  concluded  by  the  Act  And  a  general  saving  is 
constantly  added,  at  the  close  of  the  Act,  of  the  right 
and  interest  of  all  persons  whatsoever,  except  those  whose 
consent  is  so  given  or  purchased,  and  who  are  therein 
particularly  named ;  though  even  if  such  saving  is  omitted, 
the  Act  will  bind  none  but  the  parties  (6).     2555. 

A  law  thus  made,  though  it  binds  aU  parties  to  the  Acts, 

v^oArtaaro  jg  y^t  lookcd  upou  rather  as  a  private  conveyance,  than  as 

the  solemn  act  of  the  legislature  (c).    Hence  private  Acts 

are  construed  in  the  same  manner  as  conveyances  that 

derive  their  efifect  from  the  common  law  (d),     2556. 

The  title,  marginal  notes,  and  punctuation  of  an  Act  of 
Parliament  form  no  part  of  it,  and  ought  not  to  be  taken 
into  consideration  in  the  construction  of  it  (c).     2557. 

If  two  sections  of  an  Act  are  absolutely  repugnant,  the 
last  shall  prevail  (/).     2558. 

Before  the  stat.  33  Geo.  3,  c.  13,  an  Act  took  eflFect  from 


lAf^ht  in 
wliich  pri 
vate  Acta 
regarded 

Conntruc- 
tion  of  pri 
vate  Acts. 


Title,  mar- 
ginal notes, 
and  pxinc* 
tuatfon. 


Reptig 
nancy. 


Time  of 
commence- 
ment 


(b)  2  BL  Com.  345 ;  6  Cruiae  T. 
33,  §  29  ;  Burton,  §  482—3. 

(c)  2  BL  Com.  346. 

(d)  SCruiaeT.  33,  §39. 

(e)  Att-Oen,  v.  Lord  WeymMUh, 
Ambl.  22;  Hunter  v.  Nockolds,  1 
Mac.  &  G.  661 ;  WUles,  J.  in  Ciaifdon 
V.  Green,  L.  R.  3  C .  P.  622.  In  Be 
Venour't  SeWtd  EHates,  L.  R.  2 
Ch.  D.  626,  Sir  G.  Jetael,  M.R,  ex- 
pressed  an  opinion  that  the  marginal 
notes  form  part  of  the  Act.  They 
do  in  one  sense,  that  they  are  at- 


tached to  it.  Bnt  they  are  often  a 
most  misleading  addition,to  the  Act, 
and  are  either  not  the  work  of  the 
draftsman,  or  allowed  to  remain  with- 
out any  regard  to  subsequent  altera- 
tions. It  is  disgraceful  that  such 
appendages  should  exist.  That  any 
use  should  be  made  of  them  for  in- 
terpreting the  Act  would  be  highly 
objectionable,  until  they  are  properly 
framed  and  revised. 

(/)  KeaUng,  J.,  in  Wood  v,  RUcy, 
L.  R.  3  C.  P.  27. 
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the  first  day  of  the  session  in  which  it  was  passed  (g).  But,  pt.  iii.t  13, 

by  that  statute,  private  as  well  as  public  Acts  commence 

their  operation  (unless  it  be  otherwise  provided)  from  the 
time  of  the  Royal  Assent  being  given  (A).     2559. 

An  Act  has  no  retrospective  operation,  unless  an  inten-  Rotr«ipoc- 

^  *  tiveopora- 

tion  that  it  should  so  operate  is  clear  fh)m  the  language  **°"- 
used  (i).     2560. 

Acts  of  Parliament  of  a  local  or  private  nature,  if  con-  when  void. 
trary  to  reason,  or  grounded  on  a  false  statement  or  recital 
in  the  preamble,  or  obtained  by  fraudulent  suggestions, 
have  been  held  to  be  void  (j).    2561. 

II.  Of  Boyal  Grcmts, 

These  are  contained  in  charters  or  letters  patent  (litera3 
patentes),  that  is,  open  letters  (k).     2562. 

1.  A  grant  made  by  the  Sovereign,  at  the  suit  of  the 
grantee,  is  taken  most  beneficially  for  the  Crown,  and 
against   the   party :   whereas  the   grant  of  a  subject  is 
construed  most  strongly  against  the  grantor.    Wherefore, 
it  is  usual  to  insert  in  the  royal  grants,  that  they  are  made 
not  at  the  suit  of  the  grantee,  but  ''ex  speciali  gratia, 
certa  scientia,  et  mero  motu  reginae  ;"  and  then  they  have 
a  more  liberal  construction.     2.  A  subject's  grant  shaU  be 
construed   to   include   many   things    besides    what    are 
expressed,  if  necessary  for  the  operation  of  the  grant.     But 
a  royal  grant  shall  only  enure  to  that  which  is  precisely 
expressed  in  the  grant      3.  When  it  appears,  from  the 
face   of  the  grant,  that  the  Sovereign  is  mistaken,  or 

(g)  1  JanxL  &  Byth.  by  Sweet,  486.    As  to  the  couree  of  prooeed- 

94.  ing  with  respect  to  the  making  out 

{h)  Burton,  §  485.  of  a  grant  by  letters  patent,  see  1 

(i)  Ellis  V.  McCormick,  L.  R.    4  Steph.  Com.  596.    And  as  to  the 

Q.  B.  274.  subject-matter  of  royal  grants,  see  1 

( j)  Burton,  §  482  ;   2  BL  Com.  Steph.  Com.  598—9,  and  Stamp's 

S46.  Index  to   the    Statute    Law,  tit. 

(i)  2  BL  Com.  346 ;  Burton,  §  <'  Crown  Lands,"  &c. 
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^c^i.'^^'  deceived,  either  in  matter  of  fact  or  matter  of  law,  as  in 
case  of  false  suggestion,  misinformation,  or  misredtal  of 
former  grants ;  or  if  his  own  title  to  the  thing  granted  is 
different  from  what  he  supposes:  or  if  the  grant  is 
informal;  or  if  he  grants  an  estate  contrary  to  the  rules  of 
law ;  in  any  of  these  cases  the  grant  is  absolutely  void  (Q. 
And  to  prevent  the  Sovereign  from  being  deceived  with 
regard  to  the  value  of  the  estate  granted,  it  is  particularly 
provided  by  the  stat.  1  Hen.  4^  c.  6,  that  no  grant  of  his 
shall  be  good»  unless,  in  the  grantee's  petition  for  them, 
express  mention  be  made  of  the  real  value  of  the 
lands  (m).    2563. 


(0  2  BL  Com.   847;   see  AtL-      886—7. 
Om.  ▼.  JSwdme  ffotpUal,  17  Bemv.  {m)  2  BL  Com.  848. 
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CHAPTER  II. 

OF  FINES. 


Sbcjtion  L 

Of  Fines  generalltf. 

A  FINE  (finis)  was  an  amicable  composition  or  agreement  pt.  ni.T.13, 
and   termination  of  a  suit,   either  actual   or   fictitious, '- — 

Definition  of 

whereby  the  lands  which  formed  the  subject  of  such  suit » ^^ 
were  acknowledged  to  be^  and  thereby  became,  the  pro- 
perty of  one  of  the  parties,  to  whom  the  fine  was  levied. 
In  its  origin  it  was  founded  on  an  actual  suit,  commenced 
at  Law .  for  recovery  of  the  possession  of  land  or  other 
hereditaments ;  and  the  possession  thus  gained  by  such 
composition  was  found  to  be  so  sure  and  effectual,  that 
fictitious  actions  were  commenced,  for  the  sake  of  obtaining 
the  same  security  (a).    2564. 

The  mode  of  levying  a  fine  was  this : — 1.  The  party  to  JJ^J^^ 
whom  the  land  was  to  be  conveyed  or  assured  commenced  ^^ 
an  action  against  the  other,  generally  an  action  of  cove- 
nant, by  suing  out  a  writ  of  praecipe,  called  a  writ  of 
covenant,  the  foundation  of  which  was  a  supposed  agree- 
ment or  covenant  that  the  one  should  convey  the  lands  to 
the  other,  on  the  breach  of  which  agreement  the  action 
was  brought.  2.  A  licentia  concordandi,  or  leave  to  com- 
promise the  suit,  was  then  obtained  from  the  Court. 
3.  Next  came  the  concord  or  agreement  itself,  which  was 
usually  an  acknowledgment  from  the  deforciants,  or  those 
who  kept  the  other  out  of  possession,  that  the  lands  in 

(a)  2  BL  Com.  849. 
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pt.  Ill  T.13,  question  were  the  right  of  the  complainant.      And  from 

%/n.  Zk^  o»  A« 

this  acknowledgment  or  recognition  of  right,  the  party 

levying  the  fine  was  called  the  cognisor,  and  he  to  whom 
it  was  levied  the  cognisee  (6).  4.  The  next  part  was  the 
note  of  the  fine,  which  was  only  an  abstract  of  the  writ  of 
covenant  and  the  concord,  naming  the  parties,  the  parcels 
of  land,  and  the  agreement.  This  was  to  be  enrolled  of 
record  in  the  proper  office,  by  direction  of  the  stat.  5  Hen. 
4,  c.  14.  5.  The  fifth  part  was  the  foot  of  the  fine  or 
conclusion  of  it,  which  includes  the  whole  matter,  reciting 
the  parties,  day,  year,  and  place,  and  before  whom  it  was 
acknowledged  or  levied.  Of  this  there  were  indentures  made 
or  engrossed  at  the  chirographer's  office,  and  delivered  to 
the  cognisor  and  cognisee  (c).     2565. 

By  the  above  proceedings  a  fine  was  complete  at  the 
Common  Law.  But,  by  several  statutes,  still  more  forms 
were  superadded.  It  is  only  necessary  to  mention  that,  by 
5  Hen.  4,  c.  14,  and  23  Eliz.  c.  3,  all  the  proceedings  on 
fines  were  to  be  enrolled  of  record  in  the  Court  of  Common 
Pleas.  And  by  1  RicL  3,  c.  7, 4  Hen.  7,  c.  24,  and  31  Eliz. 
c.  2,  fines  were  to  be  openly  read  and  proclaimed  in  court, 
once  in  the  term  in  which  they  were  made,  and  once  in 
each  of  the  three  succeeding  terms ;  and  these  proclama- 
tions were  to  be  indorsed  on  the  record  (cZ).     2566. 

Fines  are  of  four  kinds :  1.  A  fine  sur  cognizance  de 
droit  come  ceo  que  il  ad  de  son  done,  or  a  fine  upon  cu3- 
knowledgment  of  the  right  of  the  cognisee,  as  that  which 
he  hath  of  the  gift  of  the  cognisor.  This  is  the  best  and 
most  usual  kind  of  fine.  It  acknowledged  a  fonner  gift  or 
feoffment  in  possession  to  have  been  made  by  him  to  the 
plaintiff,  and  thereby  it  virtually  conveyed  an  estate,  either 
of  inheritance  or  at  least  of  an  absolute  freehold,  and  gave 


Additlona] 
forms  ro- 
quirod  by 
Btatute. 


Fines  are  of 
four  kinds. 


(6)  2  BL  Com.  350. 
(c)  2  BL  Com.  850—1. 


(rf)  2  Bl.  Com.  352. 
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the  cogniaee  a  seisin  in  Law  without  any  actual  livery,  and  i^-  th.t.is, 
is  therefore  called  a  fine  executed,  whereas  the  others  are  — 
but  executory.  2.  A  fine  sur  cognizance  de  droit  tantum, 
or  upon  acknowledgment  of  the  right  merely,  not  with  the 
circumstance  of  a  preceding  gift.  This  was  commonly  used 
to  pass  a  reversionary  interest  which  was  in  the  cognisor. 
For  of  such  reversions  there  could  be  no  feoffment  or  dona- 
tion with  livery  supposed,  as  the  possession,  during  the 
particular  estate,  belonged  to  a  third  person.  3.  A  fine  sur 
concessit  is  where  the  cognisor  granted  tiO  the  cognisee  an 
estate  de  novo,  usually  for  life  or  years,  by  way  of  sup- 
posed composition.  And  in  this  case  there  might  be  a 
reservation  of  a  rent  or  the  like ;  for  it  operated  as  a  new 
grant.  4.  A  fine  sur  done  grant  et  render  is  a  double  fine, 
comprehending  the  fine  sur  cognizance  de  droit  come  ceo, 
&c.,  and  the  fine  sur  concessit ;  the  cognisee,  after  the  right 
is  acknowledged  to  be  in  him,  granting  it  back  again,  or 
rendering  to  the  cognisor  or  to  a  stranger  some  other  estate 
in  the  premises  (e).     2567. 

By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  2,  fines  are  abolished.  4^""°"  °* 
2568. 

By  s.  5  of  the  same  statute,  the  fines  or  common  reco-  ^^^  °' ^ 

•'  covery  in 

veries  which  at  any  time  before  the  passing  of  this  Act  SS^^^^rt. 
may  have  been  levied  or  suffered  in  certain  unlawful  or 
unauthorised  courts  shall  not  be  invalid  in  consequence  of 
their  having  been  levied  or  suffered  therein.     2569. 

By  s.  7  of  the  same  statute,  errors  in  fines  are  rectified  in  2««fi<»- 

tlon  of 

certain  cases  without  amendment.    2570.  ®™"- 

By  the  stat.  11  &  12  Vict.  c.  70,  s.  1,  after  recitiitg  that  K^denoeof 

^  proclama- 

notwithstanding  all  fines  levied  in  the  Court  of  Common  ^"^^ 
Pleas  at  Westminster  were  levied  with  proclamations,  yet 
unnecessary  trouble  and  expense  were  occasionally  incurred 
by  parties  being  required  to  procure  evidence  of  such  pro- 
clamations having  been  in  fact  made,  it  is  enacted  that  "  all 

(e)  2  BL  Com.  352—8. 
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Ft.  in.T J8,  fines  heretofore  levied  in  the  said  Court  of  Common  Pleas. 

shall  be  conclusively  deemed  to  have  been  levied  with  pro- 
clamations." But  by  8.  3,  it  is  provided,  that  "  this  Act 
shall  not  extend  to  any  fine  heretofore  levied  of  or  concern- 
ing any  lands^  tenements,  or  hereditaments  which  at  the 
time  of  the  passing  of  this  Act  shall  be  actually  possessed 
or  enjoyed  by  any  person  or  persons  under  a  title  adverse 
to  or  inconsistent  with  the  operation  of  such  fine  if  levied 
with  proclamations,  but  in  aU  such  cases  it  shall  be  neces- 
sary for  aU  parties  alleging  that  such  fine  was  levied  with 
proclamations  to  prove  such  allegation  in  the  same  manner 
as  if  this  Act  had  not  been  made/'    2671. 

By  the  stat  5  Vict  sess.  2,  c.  32,  intituled  '*  An  Act  for 

^*o   better  recording  Fines  and  Recoveries   in  Wales   and 

Cheshire,"  fines  in  the  abolished  Courts  of  those  districts 

are  made  good,  notwithstanding  certain  neglects  or  omis* 

sions  in  regard  to  them.    2572. 


and  I 


aions 
fines 
WiJesand 
CheaUro. 


Importance 
of  tbo  aub- 
Jeot 


SEcnoN  IL 
Of  the  Operation  of  Fmea. 

pr.  ITI.T.18,      It  is  scarcely  necessary  to  observe  to  the  l^al  reader,  or, 

Ch.  2.  a.  S.  t*  V  c» 

at  least,  to  the  practitioner,  that,  although  fines  and  reco- 
veries have  been  abolished  many  years  ago,  an  accurate 
knowledge  of  the  operation  of  those  assurances  will  still  be 
of  the  greatest  practical  importance,  since  the  Act  for  their 
abolition  does  not  set  aside  the  force  and  effect  of  those 
levied  or  suffered  before  the  year  1834,  thousands  of  which 
will  therefore  continue  most  materially  to  affect  the  titie  to 
real  property  in  this  country.  Such  being  the  case,  an 
attempt  will  here  be  made  to  give  a  succinct,  yet  accurate, 
well-defined,  and  perspicuous  view  of  that  subject,  which. 
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in  our  standard  text-books,  occupies  a  considerable  space,  ^^^^'-J-g'' 
and  is  involved  in  much  intricacy,  obscurity,  and  real  or 
apparent  discrepancy.     2573. 

A  fine  was  completed  when  the  concord  was  duly  ac-  ^*'^^^° 
knowledged  (/),  and  it  began  to  operate  from  the  return-  g^^"'*^ 
day  of  the  writ  of  covenant  on  which  it  was  levied,  which  **p®*^*® 
was  usually  the  first  day  of  the  term  in  which  it  was  re- 
corded ig),    2574. 

A  fine  sur  cognizance  de  droit  come  ceo,  &c.,  without  J^JS^d**® 
any  qualification  in  the  concord  or  elsewhere,  passed  a  fee 
simple,  without  the  word  "  heirs  "  (A).  But  it  might  be  so 
qualified  by  express  words  in  the  concord,  or  even  in  some 
other  deed  connected  with  it,  as  to  pass  an  estate  in  tail  or 
for  life  (i).    2575. 

Fines  of  this  sort  vary  in  their  efl&cacy,  according  to  the  its  officacv 
ceremonies  observed  in  completing  them,  the  legal  character  J^™" 
of  the  parties,  and  the  conduct  of  the  other  persons  *whose 
rights  were  affected  by  them.     And  it  would  seem  that 
they  might  operate  in  the  following  ways : —    2576. 

I.  By  way  of  conclusion  or  estoppeL  Modes  of 

operation. 

II.  As  an  ordinary  conveyance,  by  way  of  grant,  release, 
surrender,  or  confirmation. 

III.  As  an  extinguishment  of  a  right  of  entry  or  action. 

IV.  As  an  extinguishment  of  a  power  appendant  or  in 
gross. 

V.  As  a  revocation  of  a  devise. 

VI.  As  a  conveyance  of  the  estate  of  a  married  woman, 
or  as  an  extinguishment  of  her  dower. 

VII.  As  a  bar  to  the  heirs  in  tail  of  the  cognizor. 

VIII.  As  an  instantaneous  bar  of  contingent  remainders. 

IX.  As  a  simple  devestment,  without  causing  any  bar  in 
case  of  non-claim. 

(/)  5Cru.  Dig.  tit  35,  c  2,  §  71.  (^)  5  Cru.  Dig.  tit  35,  c.  8,  §  13  . 

ig)  5  Cm.  Dig.   tit   35,   c.  2,  §      1  Prost.  Conv.  202. 
73^77.  (0  Id.  §  14  ;  infra,  par.  2583. 

VOL.  IL  X. 
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pr.iiiTn,      X.  Asa  forfeiture. 

C  H.  '*,  H.  1'. 

XL  Both  as  a  devestment^  and  as  a  bar  in  case  of  non- 
claim. 

XII.  As  a  discontinuance,  without  causing  any  bar  in 
case  of  non-claim. 

XIII.  Both  as  a  discontinuance^  and  as  a  bar  in  case  of 
non-claim. 

XIV.  As  a  bar  in  case  of  non-claim,  without  causing  a 
devestment  or  discontinuance.     2577. 


L  Conclusion  or  Estoppel. 
Afinecstoiw      Unlcss  Icvicd  by  a  married  woman  alone,  as  such,  a  fine, 

the  ixutics,  •'  '  ' 

whether  it  were  levied  with  proclamations  according  to 

the  statute  or  not,  operates  by  estoppel,  that  is,  it  estops 

or  prevents  the  parties,  whether  cognizors  or  cognizees, 

:in'i  their     aud  their  privies  in  blood  and  estate,  so  far  as  they  claim 

privies  in 

f.i.xNiund  the  same  interest  by  the  same  title,  from  averring  or 
proving  anything  contrary  to  the  fine.  And  privies  in 
blood  and  estate  include  those  persons  who,  in  order  to 
make  title  to  the  estate,  must  claim  immediately  through 
or  under  the  parties  themselves,  as  heirs  general  to  them, 
and  also  those  who  claim  derivatively  through  or  under 

iuuHiicir     such  persons  as  heirs  general  to  them.    A  fine  likewise 

veiKices,  or  .  i        •  «»      i 

dcvib«es,A:c.  opcratcs  by  estoppel  as  agamst  vendees  or  devisees  of  the 
parties  to  it,  or  of  their  privies  in  blood  and  estate,  claim- 
ing under  instruments  taking  effect  subsequently  to  the. 
fine,  and  those  claiming  through  or  under  such  vendees  or 
devisees,  in  privity  of  blood  and  estate,  or  as  derivative 
vendees  or  devisees  ( j).     2578. 

iihihtr.ti.n      To  illustrate  what  is  meant  by  privity  of  blood  and 

of  privity  m  ^     ^  ^ 

SV^"^  estate,  in  reference  to  the  doctrine  of  estoppel,  we  may 
observe,  that,  if  the  father  disseised  the  grandfather  of 

ij)  See  5  Cru.  Dig.  c.  12,  §  6 ;      21,  30 ;   Preat  Conv.  260  ;    Burt. 
2  Bl.  Com.  355  ;   Pres.  Shep.  T.  3,      Comp.  §  79,  n.  80,  83. 
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land  of  which  the  latter  was  seised  in  fee  simple,  and  then  pj.  hi.t.is 

^     '  Ch.  2,  8.  2. 

levied  a  fine  of  the  land,  and  then  the  grandfather  died, 

and  afterwards  the  father  died,  the  grandson  was  barred  by 
the  fine ;  but,  if  the  father  had  not  survived  the  grand- 
father, the  grandson  would  not  have  been  bound  (Jk),  because 
the  grandson  would  then  have  claimed  as  heir  to  the  grand- 
father, and  not  as  heir  to  the  father.     2579. 


A  fine  had  the  operation  above  mentioned  even  when  Fine  by 

partieB 
having  n 
interest. 


none  of  the  parties  had  any  interest  in  the  lands  at  the  ^^JJ^® 
time  of  levying  the  fine,  and  where  it  was  consequently 
void  as  to  strangers  (t).    2580. 
Even  if  a  feme  covert  levied  a  fine  of  her  estate,  but  as  Fine  by  a 

married 

a  feme  sole,  the  fine,  unless  avoided  by  the  husband,  bound  woman, 
her  and  her  heirs,  because  she  and  they  were  estopped 
from  claiming  anything  in  the  lands,  and  could  not  be 
admitted  to  aver  that  she  was  a  married  woman,  that  being 
contrary  to  the  record.  But  her  husband  might  enter  and 
defeat  such  fine,  either  during  the  coverture  to  restore 
himself  to  the  freehold,  which  he  held  in  right  of  his  wife, 
or  after  her  death  to  restore  himself  to  his  tenancy  by  the 
curtesy  (m).  But  if  she  levied  the  fine  alone,  as  a  married 
woman,  it  wb3  void,  or  at  least  might  be  avoided,  even  by 
the  wife  or  her  heirs  (ti).     2581. 

The  issue  in  tail  cannot  be  bound  by  estoppel,  so  as  to  EBtoppei  aa 
prevent  them  from  asserting  their  right  to  the  estate,  ^^®*^*^' 
because  they  do  not  claim  from  their  immediate  ancestor, 
but  per  formam  doni  (o).  It  has  been  decided,  however, 
that,  where  the  issue  in  tail  levied  a  fine,  without  procla- 
mations, in  his  ancestor's  lifetime,  the  fine  so  far  operated 
by  estoppel,  as  against  himself^  and  those  claiming  through 
him  as  heirs  in  tail,  as  that,  by  force  of  the  statute  27 

(Jfc)  Pres.  Shep.  T.  21.  Pre*.  Shep.  T.  7. 

(I)  5  Cru.  Dig.  tit.  85,  c.  6,  §  36,  W  60ru.Dig.  c  5,  §18  ;  1  Prest 

and  c  12,  §  6,  7 ;   Prea.  Shep.  T.  Conv.  255. 
6, 14  ;  Burt.  Comp.  §  80,  83.  (o)  5  Cru.  Dig.  tit  36,  c.  2,  §  57  ; 

(m)  5  Cru.  Dig.  tit  35,  c.  5,  §  11 ;  Pres.  Shep.  T.  14.  ' 

X  2 
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pr.  TiLT.K,  Edw.  1,  c.  1,  (De  fmibas  levatds),  it  prevented  them  from 

— averring  quod  partes  finis  nihil  habaenint ;  and  that  as 

soon  as  the  issue  in  tail  succeeded  to  the  estate,  the  in- 
terest which  then  existed  fed  the  estoppel  {p),    2582. 
opcmti  m  A     The  Operation  of  a  fine,  whether  it  enures  by  way  of 

a  fine  may 

bequah-  cstoppcl  ouly  OF  uot,  may  be  qualified  by  another  assur- 
ance so  connected  with  it  that  both  form  parts  of  one  and 
the  same  transaction ;  so  that  the  fine,  though  of  itself  ac- 
knowledging the  existence  of  an  absolute  fee  simple  in  the 
cognizee,  may  be  rendered  subservient  to  the  particular  uses 
of  such  assurance,  and  to  the  intention  of  the  parties  (g). 
Hence,  if  A.  enfeoffed  B.  of  certain  land  in  fee,  rendering 
rent,  with  a  condition  of  re-entry  for  non-payment,  and, 
by  indenture  covenanted  to  levy  a  fine  of  the  same  land 
to  the  uses  and  conditions  in  the  deed  of  feoffinent,  the 
rent  and  condition  were  not  extinguished  by  the  fine,  but 
remained  (r).     2583. 

II.  An  OrdiTiary  Conveyance, 

A  fine,  whether  with  or  without  proclamations,  might  be 
employed  to  effect  the  same  purposes  as  those  which  are 
accomplished  imder  the  same  or  other  circumstances  by  an 
ordinary  conveyance,  by  way  of  grant,  release,  surrender, 
or  confirmation.  2584. 
Fine  be-  Thus,  a  fiuc  Icvicd  by  one  joint  tenant  to  his  companion 

tenants       Operated  as  a  release :  for,  each  joint  tenant  beiiu;  seised 

operating  as  " 

a  release,  per  my  ct  pcr  tout  before  the  fine,  and  the  cognizor  being 
estopped  by  the  fine  from  claiming  any  estate  in  the  land, 
the  seisin  per  tout,  which  the  other  had  before  the  fine, 
became  freed  from  the  participation  therein  of  the  cog- 
nizor, so  that  the  other  became  thenceforth  seised  per  tout 

(jp)  Dot  d.    ThomM  v.  Jones^  1      VL  ;  and  see  Tyrrdl  v.  Mank,  3 
Twyr.  606  ;  see  infra,  XXL  Bing.  81  ;  S.  C,  10  Moore,  805. 

{q)  See  Co,  Litt  342  b.,  n.  (1),  (r)  Shep.  T.  85. 
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simply,  just  as  he  would  have  been  had  the  cognizor  died  pt.  iii.t.is. 

C>H.  ^1  8.  ii, 

before  him.    And  if  one  coparcener  in  tail  levied  a  fine 

^  .  Fine  be- 

to  another  coparcener,  it  operated  as  a  snrant.    And  if  a  tween  co- 

*  '  -t  o  parceners 

tenant  in  tail  made  a  bargain  and  sale  in  fee,  and  then  J^jJ^  ^ 
levied  a  fine  to  the  bargainee,  the  fine  operated  as  a  con-  pine  by  a 

°  '  ^  ^  tenant  In 

firmation  of  the  estate  which  passed  by  the  bargain  and  ^'g^^™*' 
sale.  So,  if  a  tenant  in  tail  made  a  lease  not  warranted  by  tf^™^ 
the  statute,  confessed  a  judgment,  made  a  mortgage,  or  in- 
cumbered his  estate  in  any  other  manner,  and  afterwards 
levied  a  fine  with  proclamation,  it  operated  as  a  confirma- 
tion of  all  his  prior  charges  and  incumbrances  (s),  because, 
by  barring  the  estate  tail,  it  deprived  the  issue  in  tail  of 
that  right  to  avoid  the  estate  passed  by  the  bargain  and 
sale,  or  the  charges  and  incumbrances,  which  the  issue 
would  otherwise  have  had.    2585. 

A  fine  which  could  only  operate  by  estoppel  at  first.  Fine  opemt. 

Ing  first  by 

might,  in  some  cases,  at  length  take  effect  as  a  convey- estoppel  and 

^  ^^  *i     afterwards 

ance.     Thus,  if  a  fine  was  levied  of  an  executory  interest,  «*  a  convoy 

'  •^  1        '  ance ;  as 

whether  contingent  or  not,  or  even  of  a  mere  expectancy  J^^Jd  of™ 
of  an  estate  in  fee,  it  operated  at  first  by  estoppel  only ;  it  intei^t  w 
did  not  actually  transfer  the  interest  or  expectancy ;  nor  ancy. 
had  it  any  other  present  effect   than  that   of  indirectly 
binding  the  interest  or  expectancy,  so  as  to  preserve  it  for 
the  cognizee,  by  estopping  or  preventing  the  cognizor  from 
contradicting  what  he  had  done,  by  any  attempt  to  dispose 
of  or  affect  it  in  any  other  way.     But  as  soon  as  the  in- 
terest or  expectancy  became  a  vested  interest  in  the  cog- 
nizor, the  fine  operated  as  a  conveyance  to  the  cognizee,  in 
the  same  manner  as  it  would  have  operated,  in  the  first 
instance,  if  the  interest  or  expectancy  had  been  a  vested 
interest,  and,  therefore,  capable  of  being  transferred  (^). 

(<)  See  6  Cru.  Dig.  tit.  36,  c.  9,  («)  See  Burt.  Comp.  §  80,  82 ; 

§  89,  40   et  seq.,   c.   12,  §  l->4 ;  Smith's  Executory  Interests  annexed 

Co.  Litt  20ab.,  n.  (1) ;  Pres.  Shep.  to  Feame,  §  764—756  ;  Davin  v. 

T.  6,  287.  Buth,  M*CleL  &  You.  88. 
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ca.^I't'  ^^  these  cases,  then,  the  estoppel  Tirtually  and  finally 
amounted  to,  though  it  was  not  in  the  first  instance,  an 
actual  transfer  of  the  interest  or  expectancy  to  the  cog- 
nizee.    2586. 

IIL  An  Extinguidiment  of  a  Right  of  Entry  or  Action, 

A  person  who  had  a  right  of  entry  or  action  could  not 
transfer  it ;  and  hence,  if  he  levied  a  fine  to  a  stranger,  it 
did  not  pass  to  the  cognizee,  but  the  fine  enored  as  a  re- 
lease by  way  of  extinguishment  to  the  benefit  of  the  person 
to  whom  the  right  might  have  been  released ;  because  the 
cognizor  was  estopped  by  the  fine  from  claiming  the  land, 
and  yet  the  fine  failed  to  transfer  the  right  to  the  cognizee ; 
so  that  the  right  became  extinguished  to  the  advantage  of 
the  person  against  whom,  but  for  the  fine,  it  might  have 
been  asserted.  2587. 
J^^\^  Thus,  where  a  fine  was  levied  by  a  disseisee  to  a  third 
person,  it  could  be  of  no  benefit  whatever  to  the  latter,  but 
virtually  operated  as  an  extinguishment  of  the  right  of  the 
disseisee,  so  as  to  confirm  the  title  of  the  disseisor ;  for  the 
disseisee  could  not  afterwards  enter  on  the  disseisor,  be- 
cause he  was  estopped  from  saying  that  the  land  belonged 
to  him ;  nor  could  the  cognizee  enter,  a  mere  right  of  entry 
not  being  transferable ;  and  the  right  of  entry  being  thus 
unavailable,  both  as  to  the  disseisee  and  cognizor,  and  as 
to  the  cognizee,  it  was  virtually  extinguished  for  the  benefit 
of  the  disseisor  (i().     2588. 

IV.  An  EidinguiahTnent  of  a  Power  appendant  or 

in  gross. 

A  fine  levied  by  a  donee  of  a  power  appendant  or  in 
gross  might  operate  as  an  extinguishment  of  the  power, 

(«)  See    Pmi.  Shep.  T.  86  ;    1      §  76,  80. 
Prait.  CoQv.  208,  209 ;  Butt.  Comp. 
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where  the  operation  of  the  fine  waa  not  qualified  by  some  ^J^ll-^^^ 

other  assurance  connected  with  the  fine  (x).    2589. 

But  where  it  appears,  from  some  other  assurance  con- 
nected with  the  fine,  that  it  was  not  intended  to  have  the 
efifect  of  extinguishing  the  power,  it  will  not  have  that 
effect.  Thus,  where  it  appears,  from  a  deed  leading  the 
uses  of  a  fine,  that  the  fine  was  levied  by  husband  and 
wife  expressly  for  the  purpose  of  corroborating  a  term  and 
securing  the  regular  payment  of  a  life  annuity,  the  fine  did 
not  extinguish  a  power  of  consenting  to  a  sale  of  the  estate 
reserved  to  the  wife,  so  as  to  prevent  an  exercise  of  a  power 
of  sale  by  the  trustees,, to  whom  such  power  of  sale,  with 
such  consent,  was  given ;  because  the  fine  was  only  intended 
to  effect  the  principal  purpose  specified,  and  not  to  destroy 
the  power  (y).    2590. 

V.  A  Revocation  of  a  D&oiae. 

If  a  person  levied  a  fine  of  lands  which  he  had  devised 
previously  to  the  fine,  and  also  previously  to  any  other 
assurance  connected  with  the  fine  and  forming  part  of  the 
same  transaction,  the  fine  operated  as  a  revocation  of  the 
devise.  This  was  the  case  even  though  he  took  back  the 
same  estate ;  as,  where  he  was  seised  in  fee,  and  made  no 
declaration  of  the  uses  of  the  fine  (z).     2591. 

VI.  A  Conveyomce  of  a  Married  WoTnan'a  Estate,  or  an 

Extinguishment  of  Dower. 

If  a  married  woman  joined  in  a  fine  of  any  kind,  it  would  Fine  by  a 
operate  as  a  conveyance,  either  absolutely  or  by  way  of  JSi?^th 
mortgage,  of  her  estate,  of  which  her  husband  was  seised  in  ^^^ 
her  right,  or  of  her  jointure,  or  as  an  instantaneous  ex- 

(x)  See  Co.  Litt  842  b.,  n.  (1),  S.  C.  10  Moore,  SOS. 
iy.--yi.8;  BickUyy.Chuat.l'Biyiss^         (z)  See  6  Cm.  Dig.  tit.  88,  c.  6,  § 

ft  My.  440.  72—78. 

(y)  TyrreU  v.  Manh,  3  Bing.  81 ; 
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Pr.  iiLT.is,  tiogaiBhnient  of  her  dower,  or  of  any  cbarge  created  in  her 

favour  on  her  husband's  lands ;  because  a  married  woman 

might  always  be  bound  by  a  judgment  in  a  suit,  and  a  fine 

was  an  accommodation  of  a  suit,  although,  indeed,  of  a 

fictitious  one ;  and  because  the  wife  was  privately  examined 

as  to  her  voluntary  consent  (a).    2592. 

Finebytho      But  a  fine  by  the  husband  alone  did  not  bar  his  wife  of 

Sh  ^dth?^  dower ;  nor  did  a  fine  by  both  of  them,  without  any  deda- 

^S^^^  ration  of  uses ;  because  the  use  resulted  to  the  husband, 

and  a  new  right  to  dower  accrued  (6).    2593. 


Vil.  A  Bar  to  the  Heirs  in  tail  of  the  Cognizor, 

A  fine  was  a  By  force  of  the  Stat.  4  Hen.  7,  c.  24,  explained  by  the 
h^^  tall,  stat,  32  Hen.  8,  c.  36,  a  fine,  if  levied  with  proclamations, 
reb^^  <^d  ^7  A  1%^  tenant  in  tail  in  possession,  remainder,  or  re- 
^  version,  operated  as  an  instantaneous  bar  to  all  the  lineal 

heirs  in  tail  of  the  cognizor,  and  to  all  his  collateral  rela- 
tions who  were  privy  to  him  in  blood  and  estate,  that  is,  to 
all  his  collateral  kindred,  who,  in  order  to  take  under  the 
entail,  must  have  claimed  as  collateral  heirs  to  him  (the 
cognizor)  or  his  issue ;  and  the  fine  is  also  a  bar  to  aU  who 
Ezumpies.  claim  under  him  or  them  in  other  ways.  So  that,  if  a 
tenant  in.  tail  had  two  sons,  and  the  eldest  levied  a  fine  in 
the  lifetime  of  the  father,  and  the  estate  tail  descended  to 
him  or  his  issue,  the  fine  barred  the  younger  brother  and 
his  issue,  as  well  as  his  own  issue.  But  if  the  eldest  son 
died  in  the  lifetime  of  the  father  without  issue,  his  fine  did 
not  bar  his  younger  brother ;  because,  the  estate  tail  having 
never  become  vested  in  the  eldest  son  or  his  issue,  the 
second  son  did  not  claim  as  collateral  heir  to  the  eldest 


(a)  See  5  Cra.  Dig.  tit  35,  c  10,      pw.  510. 
§  5—22;  Ca  Litt.  121  a.,  n.  (1);  (6)  6  Cru.  Big.  tit.  86,  a  10,  § 

Burt  Comp.  §  1369.     See  supra,      16—19. 
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son  or  his  issue,  but  as  lineal  heir  of  the  father  (c).    And  ^  ultis, 

'  ^  '  Ch.  S,  s.  2. 

if  a  tenant  in  tail  had  three  sons,  and  the  second  levied  a 

fine  with  proclamations,  the  fine  never  could  bar  the  eldest 
son  or  his  issue ;  and  it  could  not  bar  the  youngest  son  and 
his  issue,  unless  the  estate  tail  descended  to  the  second  son 
or  his  issue ;  so  that,  if  the  second  son  died  without  issue 
in  the  lifetime  of  the  eldest  son  or  his  issue,  who  survived 
the  father,  the  third  son  was  not  barred  by  the  fine,  because 
he  claimed  as  collateral  heir  to  his  eldest  brother  or  his 
issue  (ci).    2594. 

It  may  be  expedient  to  observe  to  the  student,  that,  if 
limitations  are  made  in  favour  of  the  first  and  other  sons 
successively  in  tail,  a  fine  levied  by  an  elder  son  or  his 
issue  would  not  bar  the  younger  sons  or  their  issue,  except 
in  case  of  non-claim ;  because,  in  this  case^  each  son  has  a 
distinct  entail.    2595. 

A  fine  had  the  effect  above  described,  even  though  levied  Pino  by  the 

°  iMuolntail, 

by  the  issue  in  tail  in  the  lifetime  of  the  tenant  in  tail,  or  ^J^^^, 

^  '        tenant  in 

by  a  tenant  in  tail  during  a  disseisin  of  his  estate,  or  by  ^i^or 
one  who  had  but  a  contingent  interest  in  tail  (e),  and  even  hL^Sut^^ 
though  it  might  be  defeated  by  a  stranger  (/).    But  a  fine,  StoV^ta 

tall,  or  by 

with  proclamations,  levied  by  the  ancestor  subsequently  to  th©  ancestor 
a  fine  or  other  assurance  of  his  issue  in  tail,  was  an  instan-  ^  *«»"®- 
taneous  bar  to  the  persons   claiming  under  such  fine  or 
assurance  of  the  issue  in  tail,  as  much  as  to  the  issue  them- 
selves (gr).     2596. 
It  is  to  be  observed,  that  the  lineal  descendants  of  the  Linoai^   ^ 

doscenduntfl 

cognizor,  the  tenant  in  tail,  are  barred  in  all  cases:  the^JJJJ^*'^"" 
collateral  kindred  in  particular  cases  only.    If  the  cognizor  widJSf  m 
is  tenant  in  tail  in  possession,  the  fine  is  an  instantaneous  on^! 


Bomoca«Gs 


(c)  See  5  Cnu  Dig.  tit  86,  c.  9,  Prea.  Shep.  T.  3,  0, 13,  14,  21,  24, 

§  80—38;  Pros.  Shep.  T.  26 ;  1  26;  1  Prest.  Conv.  218,306. 

Prert.  Conv.  218.  (/)  6  Cru.  Dig.  tit  35,  c.  9,  §  45 ; 

(<2)  Prea.  Shep.  T.  27 ;  1  Piest.  1  PreBt  Conv.  297,  298. 

Conv.  809.  to)  See  5  Cru.  Dig.  tit.  35,  a  9,  § 

(e)  6  Cru.  Dig.  tit  36,  a  9,  §  24 ;  23  ;  Prea.  Shep.  T.  26. 
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pt.  I1I.T.13,  bar  to  the  whole  estate  tail  in  possession  of  which  he  is 

Cfl.  2, 8.  2.         .  .      .  *^ 

seised :  it  is  a  bar  to  all  his  collateral  kindred,  so  far  as 

they  are  inheritable  in  respect  of  that  estate  tail,  as  con- 
tradistingoished  from  any  estate  tail  in  remainder  or  rever- 
sion, as  well  as  to  his  lineal  descendants,  so  far  as  they  are 
inheritable  in  respect  thereof.  But,  if  the  cognizor  is  not 
tenant  in  tail  in  possession,  the  fine  is  not  necessarily  a  bar 
to  the  whole  estate  taiL  It  is  a  bar,  indeed,  to  all  his  lineal 
descendants,  so  far  as  they  are  inheritable  in  respect  of 
the  estate  taU  of  which  he  is  seised  in  remainder  or  rever- 
sion, or  to  which  he  is  the  expectant  heir,  as  contradistin- 
guished &om  any  other  estate  tail  in  the  same  property  to 
which  they  may  be  inheritable ;  but  it  is  no  bar  to  those 
of  his  collateral  kindred  (if  any),  who,  in  case  he  himself  is 
not  the  donee  of  the  entail,  are  inheritable  before  him, 
such  as  an  elder  brother;  and  it  is  a  bar  to  his  collateral 
kindred  inheritable  after  him  in  respect  of  the  same  estate 
tail,  only  in  case  such  estate  tail  descends,  or,  but  for  the 
fine,  would  have  descended,  to  him  or  one  of  his  lineal  de- 
scendants ;  or,  in  other  words,  only  in  case  of  his  or  one  of 
them  becoming  heir  de  facto  to  the  entail  (h).     2597. 

Suiubie        A  Court   of  Equity   gives    the  same  effect  to  fines 
levied  of  equitable  estates  tail  as  that  which  belongs  to 
fines  of  legal  estates  tail  (i).    2598. 
Exoeptioiui      To  the  Tule  above  laid  down  respecting  the  operation 

where  an 

^toteu Is  of  fines  levied  by  tenants  in  tail,  there  are  two  exceptions. 
Firsts  a  tenant  in  tail  by  the  gift  or  provision  of  the  Crown 
for  services  is  disabled  by  the  stat.'34  &  35  Hen.  8,  c.  10, 
fiN)m  barring  the  entail,  while  a  remainder  or  reversion 
continues  in  the  Crown  (J).  And,  secondly,  a  fine  by 
a  woman,  tenant  in  taU  of  lands  of  the  gift  of  her  hus- 

{h)  See  auihoritieB  cited  in  the  Burt  Comp.  §  1369,  n. 

preceding  paragn^hfl,  and  1  Frast.  ( j)  Co.  litt  873  a. ;  Prak  Stt&fk 

Oonv.  219,  807,  808.  T.  15 ;  1  Prest  Conv.  221  j  Bnit 

(«)  5  Cru.  Dig.  tit  85,  e.  10,  §  36;  Comp.  §  707. 
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band  or  any  of  his  ancestors,  may,  in  certain  cases   be i^iiJ-t^s, 
avoided.     2599.  '   '"'  ' 

If  a  tenant  in  tail  accepted  a  fine  from  a  stranger,  it  had  gttftn^r^to 
no  operation ;  but  if  he  made  a  grant  and  render  of  some-  Joa""^^ 
thing  that  was  entailed,  it  would  bar  the  issue  when  exe- 
cuted in  possession  (k).     2600. 

A  fine  without  proclamations  was  no  bar  either  to  the  Pine  with- 

^  out  procla* 

issue  in  tail  or  to  strangers  (i).     2601.  **o°«- 

In  the  case  of  an  entailed  rent,  a  fine  levied  of  the  land  Barring  an 

'  ontail  of  a 

out  of  which  it  issued  would  bar  the  entail  of  the  rent ;  "^"*- 
but,  properly,  the  fine  ought  to  have  been  of  the  rent,  and 
not  of  the  land  (m).     2602. 

VIII.  An  vastantaneo\i8  Bar  of  Contingent  Remainders. 

Where  a  fine  sur  cognizance  de  droit  come  ceo,  &c.,  was 
levied  by  the  owner  of  an  estate  for  life  or  in  tail  in  pos- 
session, and  the  legal  fee  simple  was  not  vested  in  trustees, 
it  occasioned  the  destruction,  or,  in  other  words,  it  operated 
as  an  instantaneous  bar  of  contingent  remainders  which 
were  expectant  on  such  estate  for  life  or  in  tail,  and  were 
imsupported  by  any  other  estate  of  freehold,  unless  the 
operation  of  the  fine  were  so  qualified  by  the  express  words 
of  the  concord,  or  by  some  deed  connected  with  it,  such  as 
a  deed  to  lead  or  declare  the  uses  thereof,  as  to  pass  no 
more  than  might  rightfully  pass  (n).    2603. 

There  is  no  necessity  for  the  continuance  of  a  preced- 
ing particular  estate  of  freehold  to  preserve  contingent 
remainders,  where  the  legal  estate  in  fee  is  vested  in 
trustees;  for  that  legal  estate  wiU  be  sufficient  to  preserve 
them  (o).    2604. 

{h)  5  Oni.  Dig.  tit  85,  c.  9,  §  41,  terosts,  §  766, 767,  770 ;  5  Cru.  Dig, 

42.  tit.  35,  c.  S,  §  14  ;  Davies  y.  Busk, 

(0  Pws.  Shep.  T.  20.  M*Clel.  &  You.  88. 

(m)  Fres.  Shep.  T.  25.  (o)  Smith's  Execatoty  Interests, 

(»)  See   Smith's  Executory  In.  §  783. 
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Pt.  I1I.T.13. 
Ch.  2,  8.  2. 

Fine  with- 
out procla- 
mations by 
a  tenant 
for  life  in 
poHficasion. 


Changes  in 
the  law 
relatiYeto 
the  bar  by 
non-claim. 


Fine  at 

common 

law. 


IX.  A  simple  Devestment,  vrithout  a  Bar  in  case  of 

NoTirdaim, 

If  the  owner  of  an  immediate  legal  estate  for  life  in 
actual  possession  levied  a  fine  of  the  first  kind,  wiiJicmt 
proclamatioDS,  and  the  operation  of  it  was  not  restricted 
to  such  an  interest  as  might  rightfully  pass,  it  caused  a 
simple  devestment,  that  is,  a  turning  of  the  estates  in  re- 
mainder or  reversion  into  rights  of  entry,  without  causing 
any  bar  by  or  in  case  of  non-claim  specifically  so  called, 
that  is,  a  non-claim  within  the  stat,  4  Hen.  7,  c.  24, 
as  distinguished  from  a  non-claim  within  the  Statute  of 
Limitations.     2605. 

Originally,  indeed,  a  fine,  like  a  judgment  in  a  real 
action,  was  a  bar  from  the  moment  it  was  completed. 
And  although  this  was  altered  some  time  at  the  latter 
end  of  the  reign  of  Hen.  3,  or  the  beginning  of  the  reign 
of  Edw.  I,  and  the  fine  was  no  longer  an  instantaneous 
bar,  yet  it  was  allowed  to  form  a  perfect  bar,  unless  claim 
were  made  against  it  within  a  year  and  a  day ;  and  this 
was  affirmed  by  the  statute  18  Edw.  1,  st.  4,  usually  called 
the  statute  De  Modo  levandi  Fines.  But  by  the  statute 
34  Edw.  1,  c.  16,  the  bar  by  non-claim  on  a  fine  was 
entirely  removed;  and  though  the  statute  4  Hen,  .7, 
c.  24,  afterwards  enacted  that  non-claim  within  the  period 
therein  specified  should  be  a  bar,  yet  that  was  only  in  the 
case  of  fines  proclaimed  in  the  manner  requu-ed  by  that 
statute;  and  that  statute  did  not  repeal  the  statute  34 
Edw.  1,  c.  16,  nor  prohibit,  but  expressly  permitted,  the 
levying  of  fines  as  they  were  theretofore  levied.  K, 
therefore,  a  fine  was  not  proclaimed  in  the  manner 
directed  by  the  statute  4  Hen.  7,  or  afterwards,  in  the 
manner  directed  by  the  statute  31  Eliz.  c.  2,  by  which 
the  statute  4  Hen.  7  was  amended,  it  was  subject  to  the 
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statute  34  Edw.  1,  c.  16,  and  consequently,  was  no  bar  in  ^h!"!^!* 
case  of  non-claim,  specifically  so-called  (p).    2606. 

Still,  when  levied  by  the  owner  of  an  immediate  legal 
estate  for  life  in  actual  possession,  without  being  restricted 
to  such  ail  estate  as  he  might  lawfully  pass,  and  without 
the  concun^ence  of  the  person  or  persons  in  remainder  or 
reversion  as  joint  cognizor  or  cognizors  with  the  tenant 
for  life,  it  devested  the  estates  in  remainder  or  rever- 
sion {q)y  so  as  to  turn  them  into  rights  of  entry,  and  sub- 
ject them  to  the  consequences  attached  to  non-claim  by 
the  Statute  of  Limitations  in  case  the  persons  in  remainder 
or  reversion  failed  to  enter,  and  so  as  to  render  them  in- 
capable of  being  transferred  or  devised  (7').     2607. 

When  there  was  an  estate  to  A.  for  years,  remainder  to 
B.  for  life,  remainder  to  C.  in  tail,  &c.,  a  fine  levied  by  B. 
while  A.  was  in  possession  would  not  devest  th6  remain- 
ders, because  the  possession  of  A.  was  a  continuance  of  the 
seisin  to  C.  (s).    2608. 

X.  A  Forfeiture, 
Such  an  act,  however,  of  a  tenant  for  life,  or  his  accept-  Fino  by  or 

to  a  tenant 

ance  of  a  fine  come  ceo,  &c.,  from  a  stranger,  was  an  act  of 'orii'oin 

*-'  posaesfiion, 

forfeiture  of  the  estate  for  life,  even  though  he  might  have 
a  remote  estate  of  iliheritance ;  so  that  the  person  in  im- 
mediate remainder  or  reversion  might,  if  he  chose,  enter 
immediately,  and  thereby  exclude  the  cognizor  and  cog- 
nizee,  and  restore  all  the  estates  devested  by  the  fine  (t). 
2609. 
A  fine  come  ceo,  &c.,  levied  by  a  tenant  for  life  of  thin;]:s  lovtod  of 

•^  ®     thing*  in 

(p)  See  6  Cru.  Dig.  tit.  35,  ca  8,  226  ;  Burt.  Comp.  §  741,  744.            ^™"*' 

9,  and  c.  2,  §  79,  80  ;  Burt.  Comp.  (*)  1  Prest  Conv.  226. 

§  77—104.  (0  5  Cru.   Big.   tit.  85,  c.  12,  § 

iq)  Preg.  Shep.  T.  6,  28,  32.  26,  30,  31  ;  Co.  Litt.  233  b.,  n.  (1)  ; 

(r)  See  5  Cru.  Dig.  tit.  35,  c.  12,  Pres.  Shep.  T.  14,  32  ;  1  Prest.  Conv. 

§  11,  and  tit.  13,  c.  1,  §  16  ;  6  Cru.  201 ;  Burt.  Comp.  §  741,  744.    See 

Dig.  tit.  38,  c.  3,  §  30  ;  Pres.  Shep.  supra,  par.  1536. 

T.  14^  32 ;  1  Prest.  Conv.  206,  207, 
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Pt.  III.T.13, 
Cu.  2,  8.  *2. 


Fino  como 
ceo,  &c.,  by 
a  tenant  for 
years. 

FinoBur 
concessit. 


Fine  by  a 
cestui  quo 
trust  for  life. 


Fine  by  a 
copyholder. 


Fine  levied 
of  a  niarital 
estate. 


in  grant,  such  as  a  rent  or  an  advowson,  worked  a  forfei- 
ture, although  a  fine  of  things  in  grant  passed  no  more 
than  what  might  lawfully  pass  (a).    2010. 

So,  although  a  fine  come  ceo,  &c.,  by  a  tenant  for  years 
did  not  create  any  bar,  yet  it  worked  a  forfeiture.  But  a 
fine  sur  concessit  would  not  work  a  forfeiture,  because  not 
only  would  not  that  assurance  actually  pass  more  th^n  what 
lawfully  might  pass,  but  being  as  appropriately  used  for 
conveying  an  estate  for  life  or  years  as  for  conveying  a  fee, 
it  did  not  of  itself  import  an  attempt  to  do  an  unlawful 
act  (x).     2611. 

No  fine  levied  by  a  cestui  que  trust  for  life  would  be 
allowed  in  Equity  to  operate  as  a  forfeiture,  because  it 
could  not  affect  a  remainder  (y).     2612. 

If  a  copyholder  levied  a  fine  of  his  copyhold,  it  worked 
a  forfeiture  (z).    2613. 

The  law  respecting  a  fine  levied  by  a  woman  of  an  estate 
which  moved  from  her  husband  or  any  of  his  ancestors,  or 
bv  a  husband  alone  who  was  seised  in  rirfit  of  his  wife, 
will  be  found  in  a  subsequent  page.     2614. 


Fine  with 
proclama- 
tions by  a 
tenant  for 
life  in 
poascasion. 


XI.  A  Dcveatiyient,  and  a  Bar  in  case  of  Non-clahn. 

If  the  owner  of  an  immediate  legal  estate  for  life  in 
actual  possession  levied  a  fine  mith  proclamations,  and  the 
operation  of  it  was  not  restricted  to  such  an  interest  as 
might  rightfully  pass,  it  operated  both  as  a  devestment,  and 
as  a  bar  in  case  of  non-claim,  by  barring  all  strangers,  that 
is,  all  who  were  neither  parties  nor  privies  (with  the  excep- 
tions noticed  infm,  XIV.),  in  case  they  failed  to  enter 
within  the  period  allowed  by  the  Statute  of  Non-claim^ 
4  Hen.  7,  c.  24.  (a).    2615. 


(u)  6  Cm.  Dig.  tit  35,  c.  12,  §  32  ; 
Btirt.  Comp.  §  745.  See  supra,  par. 
1535. 

(z)  6  Cru.  Dig.  tit  85,  c.  12,  §  38, 
34  ;  and  c.  8,  §  21 ;   Doe  d.  Bliffkt  v. 


Pet,  11  Ad.  &  EU.  842. 

(y)  5  Cru.  Dig.  tit  35,  c  12,  § 
35. 

(i)  Id.  c.  12,  §  36. 

(o)  See  5  Cru.  Dig.  tit  35,  c,  10 ; 
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Three  dififerent  periods  are  fixed  by  the  statute  in  dif-  ^- i^,^ti3, 
ferent  cases : —  ^_.  .  . — 

Periods  for 

1.  By  the  terms  or  effect  of  the  first  saving,  strangers  claiming. 

Period 

who  had  a  present  right  of  entry  or  action  at  the  time  of  "»^or  tbo 

r  o  J  first  saving 

the  ingrossing  of  the  fine,  and  were  under  no  disability,  ^^^^"^J^ 
and  those  claiming  under  them,  were  allowed  five  years  ront^rSS. 
from  the  last  proclamation.    2616. 

So  that  if  a  tenant  in  tail  was  disseissed,  and  the  dis- 
seissor  levied  a  fine  with  proclamations,  the  tenant  in  tail 
might  defeat  the  fine  at  any  time  within  five  years  from 
the  last  proclamation,  or,  if  he  died  within  the  five  years, 
his  issue  might  avoid  it  within  those  five  years,  but  not 
afterwards  (6).    2617. 

2.  By  the  terms  or  effect  of  the  second  savin^^,  strangers  Period 

°'  *=>         under  tho 

who   were  under  no  disability,  and  to  whom  a  present  JJ^^j^^ 
right  of  entry  or  action,  after  the  levying  of  the  fine,  from  ^TS?L"to 
any  cause  or  matter  prior  to  the  fine,  first  accrued,  and  rightaS- 
those  claiming  under  them,  were  allowed  five  years  from  the  fine, 
the  time  when  such  right  so  accrued.     2618. 

So  that  if  a  tenant  in  tail  made  a  conveyance,  and  the 
grantee  levied  a  fine,  the  issue  in  tail  had  five  years  from 
the  death  of  his  father  to  avoid  the  fine :  because  such 
issue  was  the  first  to  whom  the  right  accrued  after  the  fine 
was  levied ;  for  his  fatlier  could  not  enter  against  his  own 
conveyance.     2619. 

And  where  there  was  a  term  for  years  existing  at  the  intervening 
lime  when  an  estate  for  life  or  in  tail  determined,  the  re-  y^'^- 
mainderman  or  reversioner  was  allowed  five  years  from  the 
determination  of  such  term.     2620. 

If  tlie  ownership  of  a  term  was  vacant  for  want  of  letters  Term  the 

■*■  ownerMuip 

of  administration  of  the  effects  of  the  last  owner  at  the  ^^t^^^ 
time  when  the  last  proclamation  was  made,  or  when  the 

Pres.    Shep.    T.  3,  6,   14,23,    28,  (6)  SeeSCru.  Dig.  tit.  85,  c.  11, 

32  ;  1  Pnwt.  Conv.  225,  800  ;  Burt       §   1—5  ;    Preat.   Conv.    236—239 ; 
Comp.  §  90.  Prcjs.  Shep.  T.  22,  28,  30. 
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pr.iii.T.13.  right  would  have  accrued  to  the  owner,  if  there  had  been 

Ch.  2,  s.  2.       °  ' 

one  in  existence,  non-claim  did  not  begin  to  run  till  the 


grant  of  letters  of  administration.     2621. 
Successive        The  owner  of  each  successive  remainder  was  allowed  five 

remainders. 

years  from  the  determination  of  all  the  particular  estates 
anterior  to  his  remainder.  But  if  he,  or  any  other  stranger 
to  whom  a  title  first  accrued  after  the  fine,  not  being  under 
disability  at  the  time  of  the  accruer  of  his  right,  did  not 
pursue  it  within  the  five  yeai*s,  those  claiming  under  him 
were  barred,  as  well  as  himself     2622. 

Fine  by  a  If  a  man  levied  a  fine  of  land  whereof  his  wife  was 
dowable,  she  was  thereby  barred  of  her  dower,  unless  she 
claimed  within  five  years  from  her  husband's  death.  2623. 

^*  htK.*^  A  stranger,  who  had  distinct  rights  accruing  at  different 

times,  was  allowed  five  years  after  the  accruing  of  each 
title  (c).    2624. 

Period  3.  By  the  terms  or  effect  of  the  third  saving,  stran<;ers 

under  the  "^  ,  to'  o 

S^f^vSSJ^f  ^^^  ^^^  ^  present  right  of  entry  or  action  at  the  time  of 
P^^^"  the  last  proclamation,  but  were  then  under  coverture,  under 
diaabiuty.  ^^^  ^  prisou,  out  of  the  realm,  or  not  of  whole  mind,  and 
strangers  to  whom  a  present  right  of  entry  or  action  accrued 
after  the  levying  of  the  fine,  from  any  cause  or  matter  prior 
to  the  fine,  and  who  were  then  under  any  of  the  above- 
mentioned  disabilities,  and  those  claiming  under  them,  were 
allowed  five  years  from  the  removal  of  such  disabilities.  If 
they  died  under  disability,  those  claiming  under  them  were 
allowed  five  years  from  their  death,  or,  in  case  the  latter 
were  theijaselves  under  disability  or  disabilities,  five  years 
from  the  removal  of  such  disability  or  disabilities.  But 
when  once  the  five  years  allowed  for  avoiding  a  fine  began 
to  run,  the  time  continued  to  run  against  the  person  havin<T 
the  right,  and  his  heirs  general,  or  heirs  of  the  body,  or 

(c)  Ab  to  these  paragraphs  rdat-      Pres.  Shep.  T.  20,  22,  23,  30,  32,33 
ing  to  the  second  saving,  see  5  Cru.      84 ;  1  Prest.  Conv.  238,  240. 
Dig.  tit  35,  c.  IJ,  §  7—15, 18—31 ; 
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personal  representatives,  according  to  the  nature  of  the ^' iht.is, 

estate,  notwithstanding  any  subsequent  disability,  whether 

voluntary  or  not.  So  that  if  a  person  who  had  a  pi-esent 
right  of  entry  or  action  in  respect  of  an  estate  of  freehold 
was  under  no  disability  at  the  time  of  the  last  proclama- 
tion, or  if  a  person  to  whom  a  right  first  accrued  after  the 
fine  in  respect  of  an  estate  of  freehold  was  under  no  dis- 
ability at  the  time  when  his  right  so  accrued,  the  claim 
must  have  been  made  by  him  or  his  heir  within  five  yeai-s 
from  that  time,  even  though  he  died  or  fell  under  disability 
before  the  expiration  of  that  period,  or  although  liis  heir 
was  under  age^  or  under  any  other  disability,  at  the  time 
of  his  (the  ancestor's)  decease  (d),    2625. 

XII.  A  Disconti/auance,  without  a  Bar  in  case  of 

Non-dai/m. 

If  a  tenant  in  tail  in  possession  (though  subject  to  a  Jjjljj^ 
term)  levied   a  fine  of  coiporeal  hereditaments  ivithout  nJ^tS 
proclamations,  as  an  original  assurance,  or  as  part  of  an  ^!?i^^^' 
original  assurance, — as,  where  he  levied  a  fine  in  the 
first  instance,   or  conveyed   by  lease   and  release,   and 
then  levied  a  fine  in  pursuance  of  a  covenant  contained  in 
the  release, — ^in  such  case  the  fine  operated  as  a  discon-  ^a  discon- 
tinuance, which,  as  it  existed  in  more  modem  times,  may  **"^"*'*- 
be  defined  to  be,  a  devestment  of  an  estat-e  tail  in  things 
lying  in  livery,  and  of  the  estates  in  remainder  or  reversion, 
and  a  turning  of  them  into  mere  rights  of  action  by  a  feoff- 
ment, fine,  ot  recovery,  of  a  tenant  in  tail  in  possession. 
But,  even  an  ordinary  conveyance,  if  accompanied  with 
warranty,  of  a  tenant  in  tail  in  possession,  operated  as  a 
discontinuance  so  far  as  regarded  the  issue  in  tail,  though 
not  as  regarded  the  estates  in  remainder  or  revereion  (e). 
2626. 

{d)  See  5  Crn.  Dig.  tit.  85,  c  11,      80,  81 ;  1  Prest  Conv.  241,  242. 
§88—57  ;  Pres.  Shep.  T.  20,  22,  23,  (e)  See  5  Cru.  Dig.  tit.  85,  a  8, 

VOL.  II.  T 
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pr.  III.T.13,      If  the  issue  in  tail,  as  we  have  ah-eady  observed,  levied 

Ch.  2,  8. 2.  .  . 

a  fine,  without  proclamations,  in  his  ancestor's  lifetime,  the 

Fines  with-  '  r  >  » 

^tSS  b^  fine  so  far  operated  by  estoppel  as  against  him,  and  those 
^iaauein  claiming  through  him  as  heirs  in  tail,  as  that,  by  force  of 
the  statute  27  Edw.  1,  c.  1,  De  finibus  levatis,  it  prevented 
them  from  averring  quod  partes  finis  nihil  habuerunt; 
and,  as  soon  as  the  issue  in  tail  succeeded  to  the  entail, 
the  estate  which  then  existed  fed  the  estoppel.  And  the 
fine  having  created  an  estate  in  this  way,  by  its  operating 
first  ae  an  estoppel  in  the  ancestor's  lifetime,  and  after- 
wards as  a  conveyance  after  his  decease,  if  the  fine  was 
levied  with  warranty,  it  had,  by  reason  of  the  warranty 
which  was  annexed  to  the  estate  so  created,  the  effect  of 
a  discontinuance,  so  far  as  the  issue  in  tail  were  concerned, 
so  tliat  in  such  case  their  right  of  entry  was  taken  away  (/). 
2627. 
luiwttation       In  illustration  of  what  is  meant  by  the  above  expression, 

of  Uie  mean-  •'  '^ 

S^njST  "  *^  original  assurance,"  it  may  be  observed,  that,  if  lands 
were  given  to  A.  and  the  heirs  mftle  of  his  body,  the  re- 
mainder to  B.  and  the  heirs  male  of  his  body,  the  re- 
mainder to  the  right  heirs  of  A.,  and  A.  bargained  and  sold 
the  land  by  deed  indented  and  inroUed  to  J.  S.  and  his 
heirs,  and  afterwards  levied  a  fine  of  it  sur  cognisance  de 
droit  come  ceo,  &c.,  as  a  distinct  assurance,  to  him  and  his 
heirs,  by  this  the  remainder  to  B.  was  not  discontinued, 
but  the  estate  of  the  bargainee  lasted  so  long  as  there  was 
issue  inheritable  under  the  entail,  and  then  determined 
without  entry.  But  if  the  fine  had  been  before  the  bargain 
and  sale,  or  as  part  of  that  assurance,  it  would  have  been 

§  21,  and  c.  12,  §  16,  17,  20—24 ;  Co.  213, 299  ;  Burt.  Comp.  §  698 ;  Lortl 

Litt.  825  a,  n.  (1) ;  326  b,  n.  (1) ;  Lyndhnraf  s    remarks    in    Doe    d. 

827  a,  n.  (2)  I. ;  330  a,  n.  (1) ;  332  Thomas  v.   Jones,    1    Tyrw.    506  ; 

a,  n.  (1) ;   833  a,  n.  (1) ;    835  a ;  Doe  d.  Cooper  v.  Pinch,  4  B.  &  Ad. 

872  b,  n.  (1);   Litt  ss.  598,  601,  233. 

637  ;  Co.  Litt  339  a ;  Pres.  Shep.  (/)  Doe  d  Tliomas  v.  Jones,  1 

T.  3,  35 ;  1  Prest.  Conv.  203—206,  1^.  506. 
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a  discontinuance  of  the  remainder,  and  a  bar  to  the  re-  i*i;-  "'t » ' 

'  Ch.  2,  ».  2. 

mainderman  in  case  he  failed  to  claim  within  five  years 

after  the  remainder  came  in  possession  (g).     2628. 

The  effect  of  a  discontinuance  was,  that  the  estates  so  coii«o- 

quoticefl  nf 

discontinued  were  subjected  to  the  Statute  of  Limitations,  J|^}^,i"o 
21  Jac.  1,  c.  16,  whereby  a  formedon  (an  action  abolished 
by  the  stat.  3  &  4  Will.  4,  c.  27,  s.  86)  must  have  been 
brought  within  twenty  years  after  the  right  of  action 
accrued,  unless  the  party  laboured  under  any  of  the  dis- 
abilities there  specified  (A).  But  the  fine  in  such  case  was 
no  bar  in  the  event  of  noncliiim,  under  the  stat.  4  Hen.  7, 
because  it  was  not  proclaimed.    2629. 

Another  consequence  of  a  discontinuance  was,  that,  as 
the  estates  of  the  persons  in  remainder  and  reversion  were 
converted  into  mere  rights  of  action,  their  interest  could 
not  be  granted  over  or  devised  (i).   2630. 

To  the  operation  of  a  fine  as  a  discontinuance,  an  ex-  Exception 

•*^  in  tho  Ciifio 

ception  occurred  where   the  remainder  or  reversion  was  madder  or 
in  the  Crown.     By  the  common  law,  such  a  remainder  or  SrSlwiJ." 
reversion  could  never  be  devested ;  and  the  stat.  34  &  35 
Hen.  8,  c.  20,  prohibited  a  tenant  in  tail,  by  the  gift  of  the 
Crown,  as  a  reward  for  services,  from  barring  even  his  own 
issue  (/).     2631. 

XIII.  A  Discontinucvncey  and  a  Bar  in  case  of 

Nondaim, 

If  proclamations  were  made,  and  the  remainder  or  rever-  ^^j^*'.^ 
sion  was  not  in  the  Crown,  the  fine  so  levied  by  a  tenant  teSSit  hi* 
in  tail  in  possession  as  an  original  assurance,  or  as  part  of  JSiiMir*'*" 
an  original  assurance,  was  an  immediate  bar  to  the  entail, 

ig)  Pr«8.  Shep.  T.  27  ;  see  9I0O  Id.  tit.  88,  c.  3,  §  30. 
29,  33,  35  ;  1  Preat.  Conv.  206.  (j)  5  Cru.  Dig.  tit.   85,  c.  9,  § 

(/t)  5  Cru.  Dig.  tit.  35,  c.  8,  §  21 ;  55,  c.  13,  §  27  ;  and  tit.  36,  c.  10, 

Pre».  Shep.  T.  32,  n,  (39),  %  41,  42  ;  Co.  Litt  885  a  ;  872  b,  ; 

(i)  See  1  Prest.  Cony.  206  ;  2  Cru.  n.  (8) ;  Burt.  Comp.  §  707. 
*l>'ig.  tit.  13,  c.  1,  §  15 ;  6  Cru.  Dig. 

2Y 
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pr.  HI.T.!:.  and  both  a  discontinuance,  and  a  bar  in  case  of  non-daini, 

as  against  all  stiangeis,  with  the  exceptions  noticed  inf ni, 

XIV  (Jt).  2632. 
r:r<  >7*  And  the  same  was  the  case  if  a  tenant  in  tail  made  a 
«^  ,^^,  lea.se  for  life,  and  then  levied  a  fine  with  proclamations  (I) ; 
^  because  there  was  no  just  reason  why  he  should  loose  his 
power  over  the  estates  in  remainder  and  reversion  merely 
because  he  had  created  a  derivative  estate  for  life  out  of 
his  estate  tail:  for  although,  as  regards  such  derivative 
estate,  he  had  only  a  reversion,  yet  the  relation  of  his 
estate  tail  to  the  estates  eicpectant  on  it  remained  the 
same  as  at  first.  As  regarded  the  estates  limited  by  the 
instrument  under  which  he  claimed,  he  was  still  seised  of 
the  prior  estate ;  and  that  being  an  estate  tail,  he  not 
only  originally  possessed,  but  also  contiued  to  retain, 
the  power  of  discontinuing  the  estates  in  remainder  and 
reversion,  so  as  to  subject  them  to  the  bar  in  case  of  non- 
claim.    2633. 

XIV.  A  Bar  in  case  of  Non-claim,  withotU  a  Devestment 

or  Discontinuance. 

B^  of  right      In  each  of  the  cases  above  noticed,  in  which  the  cosmizor 

of  entry  or  '  o 

action.        v^r^g  gQ  situated  that  the  fine  was  both  a  devestment  or 

discontinuance  and  a  bar  in  case  of  non-claim,  it  might 

operate  in  the  latter  way  only,  that  is,  as  a  bar  in  case  of 

non-claim,  in  regard  to  estates  which  had  been  previously 

converted  into  rights  of  entry  or  action.     2634. 

Fine  by  a         So,  a  fiuc  by  a  person  seised  in  fee  simple  in  possession, 

^m^i^S*  ^'^^^^^^  ^y  right  or  by  wrong,  barred  the  rights  or  interests 

remaiSdir;   ^^  stiangcrs  iu  case  of  non-claim,  though,  from  the  nature 

or  reversion,  ^f  ^^xq  case,  thcrc  could  bo  uo  actual  estate  in  the  land 

for  the  fine  to  devest  or  discontinue.    And  it  is  conceived 

that  a  fine  by  a  person  seised  in  fee  simple  in  remainder 

(it)  Se6  4  Cru.  Dig.  tit  85,  c.  8,  §      d.  Gilbert  v.  lto8ty  7  Meea  &  W.  102. 
21,  and  a  9  ;  Prea.  Shep.  T,  3 ,  Doc  {l)  Salvin  v.  Clcrh,  Cro.  Car.  15«. 


\.mm^ 


ON  THE  OPERATION   OF  FINEa  979 

or  revei'sion  had  the  same  effect  of  barring  the  rights  or  pt.  ui.t  in, 

interests  of  strangers  who  had  no  actual  estate  in  the '■ 

lands  (m),  though,  of  course,  it  did  not  affect  a  preced- 
ing estate  of  freehold  (n)  ;  because  that  would  have  been 
obviously  a  mere  injustice  for  which  there  could  be  no 
pretext  whatever :  and,  the  estate  of  the  cognizor  being  a 
fee  simple,  of  course  there  could  be  no  remainder  or  rever- 
sion to  discontinue  or  devest     2635. 

And  where  a  fine  sur  cognizance  de  droit  come  ceo,  &c..  Fine  by  a 

romaiiider- 

was  used  for  the  conveyance  of  a  remainder  for  life  or  in  ma^  'o*-  Ji^® 

"  or  m  tail. 

tail,  expectant  upon  a  particular  estate  of  freehold,  it  would 
seem  that  it  might  operate  as  a  bar  in  case  of  non-claim, 
in  regard  to  persons  who  had  a  mere  right,  when  it  would 
not  discontinue,  devest,  or  bar  those  who  had  actual  estates 
in  the  lands.  It  is  certain  that,  if  a  fine  of  this  kind  was 
levied  by  a  tenant  for  life  or  in  tail  in  remainder,  even 
though  the  tenant  for  life  in  possession  joined  in  the  fine, 
it  woidd  not  disturb  the  preceding  freehold,  or  the  ulterior 
estate,  if  any,  in  remainder  or  reversion,  but  had  the  same 
effect  in  that  respect  as  a  fine  of  the  second  or  third  kind, 
which  would  only  operate  as  a  grant  of  the  conusor's 
estate,  without  invading  or  affectiag  the  estate  of  any 
other  person  (o).  And  where  a  tenant  in  tail,  after  having  Fine  by  a 
assi£med  dower,  levied  a  fine,  it  did  not  affect  the  estate  tau  after 

^  '  '  assigning 

limited  in  remainder  after  his  estate  tail  as  to  the  part^®^®^- 

assigned  as  dower ;  because,  as  to  that  part,  the  tenant  in 

tail  had  no  immediate  estate  of  freehold  (p\  Yet  we  have  fine  by* 

^'  '  tenant  for 

seen  that  a  fine  by  one  who  was  only  a  tenant  for  life,  if  ^^^,^^ 
he  was  in  possession,  would  devest  the  estates  expectant 
on  his  freehold.    The  reason  of  the  difference  would  seem  ^^jj^*;^ 
to  be  this :   the  tenant  for  life  in  possession  frequently  Swt  Sn^ 

{m)  See  1  Prest  Oonv.  268,  259.  BreedoiCa  Case,  1  Rep.  76. 
(n)  Burt  Comp.  §  76,  98.  (p)  See  6  Cru.  Dig.  tit  85,  c.  14, 

(o)  Pn».  Shep.  T.  27, 29  ;  1  Preet  §  63. 
Conv.  226  ;  Burt  Comp.  §  76,  98  j 
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pr.  iii.T.is,  appears,  primi  focie,  to  be  the  owner  of  the  inheritance, 
*- and  he  might  sometinies  be  miataken  for  the  owner  thereof 

fine  and 

reSLinder    ^^^  *  purchaser  in  very  early  timec,  when  land  was  often 

SS^dtod^   transferred  by  livery  of  seisin  without  deed;  and  there- 

v^n|  and  f^^^  ^^^  ^^^  which  always  discouraged  laches,  would  not 

estatti^!^       suffer  the  possession  under  the  fine  to  be  disturbed,  unless 

the  party  entitled  to  the  remainder  or  reversion  entered 

within  a  limited  time.    But  a  remainderman  is  not  the 

ostensible  owner  of  the  property,  and  therefore  there  is 

not  the  same  reason  why  his  fine  should  have  been  allowed 

to  devest  any  ulterior  estate;  on  the  contrary,  it  would 

have  been  an  encouragement  to  fraud  to  have  permitted 

the  fine,  iu  such  a  case,  to  affect  the  estates  of  other  persons. 

Kow,  as  the  preceding  and  the  ulterior  estates  could  not  be 

devested  by  the  fine  of  an  intervening  remainderman,  so 

neither  could  they  be  barred  by  non-claim  on  his  fine ;  for 

non-claim  on  a  fine  would  not  bar  any  estate  or  interest 

which  was  not  devested  out  of  the  owner,  or  in  a  state  of 

adverse  claim  ;  because,  if  the  estate  was  not  devested  or 

in  a  state  of  adverse  claim,  there  could  be  no  necessity  or 

reason  for  a  claim  (q) ;  and  therefore,  when  the  Statute  of 

conBtruc-     Non-claim  (4  Hen.  7)  enacts  that  strangers  shall  be  barred, 

tlon  of  the  ^  '  "  ' 

>S^1<^.  ^^^1^8  ^^6y  "take  their  actions  and  entry"  within  the 
time  prescribed,  it  prensupposes  that  the  interests  of  such 
strangers  shall  have  been  converted  into,  or  were  in  tilieir 
nature,  mere  rights;  ami  consequently  it  does  not  bar 
those  whose  estates  were  not  devested ;  and  hence  a  fine 
by  a  remainderman  would  not  bar  any  ulterior  vested 
remainder  or  reversion.  But  it  would  seem  that  a  fine  by 
the  owner  of  any  subsequent  interest  of  freehold  would 
bar  a  right  of  entry  or  action,  in  case  of  non-claim,  by 
force  of  the  express  words  of  the  statute,  though  it  would 
not  bar  a  preceding  or  a  subsequent  estate  (r).    2636. 

(q)  5  Cru.  Dig.  c.  18 ;  Ptob.  Shep.  (f^  See  1  Frest.  Cony.  259,  SOO. 

T.  23  ;  Co.  Litt.  882  b,  n.  (1). 
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There  were  several  cases  in  which  non-claim  on  a  fine,  pt.iii.t.is 
although  duly  proclaimed,  was  no  bar :     2637.  

1.  A  fine  was  absolutely  void,  as  far  as  strangeris  were  ^^^S^fda^ 
concerned,  if  none  of  the  parties,  at  the  time  of  levying  ^"^°^*^* 

*^  '  •  '^      ^  I.  Where 

the  fine,  had  an  estate  of  freehold.  But,  if  either  the  nojg  <>' t^® 
cognizor  or  the  cognizee  had  a  freehold  estate,  the  fine  J^^!"'®' 
was  not  void,  even  as  to  stranger?  (s) ;  for  the  words  of 
the  statute  are,  "saving  to  every  person  or  persons  not 
party  nor  privy  to  the  said  fine,  their  exception  to  avoid 
the  same  fine,  by  that, — that  those  who  were  parties  to  the 
fine,  nor  any  of  them,  nor  no  person  or  persons  to  their 
use,  nor  to  the  use  of  any  of  them,  had  nothing  in  the 
lands  and  tenements  comprised  in  the  said  fine  at  the  time 
of  the  said  fine  levied  '*  (0-     2638. 

The  author  of  "  The  Touchstone  "  and  Mr.  Preston  have  whether  a 

fine  by  or  to 

laid  it  down,  that  a  fine  by  or  to  a  remainderman  or  rever-  a  remainder- 


manor 


sioner  cannot  be  avoided  by  the  plea  quod  partes  finis  pihil  "3"^"®^ 
habuerunt  (u),    ^nd  this  opinion,  which  was  also  the  Se  p^^ 
opinion  of  Mr.  Burton  (x),  clearly  seems  to  be  in  accord-  3nia  i5Sf* 
ance  with  the  words  of  the  statute  above  quoted,  and  to  be 
the  correct  view.     Mr.  Cruise,  however,  states  that  this 
opinion  is  erroneous,  and  then  proceeds  to  give  some  cases 
by  which,  as  he  supposed,  the  contrary  doctrine  was  esta- 
blished (y).    But,  to  the  writer  of  these  pages  these  cases 
appear  only  to  show  what  we  have  already  seen  to  be  the 
case,  namely,  that  a  fine  by  a  remainderman  or  reversioner 
would  not  affect  the  owner  of  the  preceding  freehold  or  the 
ulterior  remainderman  or  reversioner,  though,  as  to  other 
strangers,  it  would  operate  as  a  bar  in  case  of  non-claim. 
And  it  would  have  this  effect  as  well  in  favour  of  the  pre- 
ceding freeholder  and  the  ulterior  remainderman  or  rever- 

(«)  Burt  Comp.  §   96,  101 ;    1  Conv.  258. 
Pree*.  Conv.  223,  258.  («)  Burt.  Comp.  §  96. 

(0  6  Cro.  Dig.  tit.  85,  c.  5,  §  21  j  {y)  5  Cnu  Dig.  tit.  85,  c.  14,  8 

Burt  Comp.  §  95.  61<— 63. 

(tt)  Pwd,  Shep,  T.  18, 29  ;  1  Prest. 


982  ON  THE  OPERATION  OF  PINES. 

pr.  III.T.1S,  sioner,  as  of  the  cognizor,  because  it  is  a  general  rule,  that 

all  acts  by  the  owner  of  a  particular  estate  and  the  owner 

of  a  remainder  or  reversion  enure  to  the  benefit  of  each 
other,  if  made  on  the  foundation  of  their  common  seisin  or 
privity,  and  not  adversely  {z).    2639. 
by^^^*^       A  fine  was  valid  as  to  strangers  ba  well  as  parties  and 
JSt*^"     privies,  even  though  the  estate  of  freehold  in  the  cognizor 
or  cognizee  was  only  an  estate  by  wrong,  whether  gained 
by  a  feoffment  or  otherwise  (a).     So  that  a  fine,  with  pro- 
clamations, by  a  disseisor,  barred  an  ejectment,  unless  there 
was  an  actual  entry  within  five  years  from  the  levying  the 
fine  (6).     2640. 
ai^^n     ^^*^  regard  to  what  is  sufficient  to  give  a  seisin  by 
by  wTOQg     wrong,  Lord  Hardwicke  considered  that  the  same  acts  that 
are  sufficient  to  gain  a  seisin,  when  done  by  a  person  who 
has  right,  are  not  sufficient  in  the  case  of  a  wrong-doer, 
but  he  ought  to  have  a  continuance  of  possession,  without 
2j»^^f    interruption,  to  gain  a  seisin  (c).    And  if  one  of  two  persons 
^bS^Sigas  ^^^  claim  an  estate  as  heir  to  another  levies  a  fine  before 
receipt  of  any  rent,  and  afterwards  obtains  a  verdict,  and 
rent  is  paid  to  him  for  a  period  antecedent  to  the  fine,  but 
the  other  party  subsequently  succeeds  in  establishing  his 
claim,  the  reception  of  rent  by  the  former  will  not  be 
taken  to  be  evidence  of  a  seisin  by  relation :  for  fictions 
and  relations  in  law  are  only  good  to  support  right,  and 
consequently  the  fine  will  not  operate  as  a  bar  to  the  eject- 
wrongfui     ment  of  the  other  party  {d).    And  where  a  younger  son, 
of  an  origin-  who  managed  his  father's  property,  continued  in  possession 
pc™»*«*^«   for  several  years  after  his  father's  decease,  claiming  as  heir 
to  his  father,  on  the  ground  of  the  illegitimacy  of  an  elder 

(z)  Pres.  Shep.  T.    29  ;   I  Prest  Thomatj  I  0.  &  P.  91. 

Cony.  258,  259.  (c)  3  AUc.  836,  quoted  5  Cm.  Dig. 

(a)  1  Prest.  Conv.  224,  225,  258»  c.  5,  §  34. 

262,   801  ;  Dariet  v.   Lowndes,    in  {d)  Doed.  Lfd(fhird  v.  Lawion,  8 

error,  6  Man.  &  Or.  521.  B.  &  C.  COG. 

{b)  Doe  d.  Anderson  and   JT'*/c  v. 
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son,  and  levied  a  fine,  such  fine  would  not  operate  ;  because,  ^-  "„^  '''•"' 

by  the  mere  wrongful  continuance  of  an  originally  right- 

ful  permissive  possession,  no  freehold  is  acquired,  even  by 
wrong ;  such  a  continuance  of  the  possession  not  amount- 
ing to  a  disseisin,  abatement  or  intrusion  (e).    But,  ordi-  ^i^^^lg^t 
narily,  if  the  heir  entered,  notwithstanding  a  devise  in^®^"**^- 
favour  of  another  person,  and  levied  a  fine,  it  barred  the 
devisee  after  five  years'  non-claim  (/).    And  if  a  person  |j»^^^y» 
entered  under  a  void  devise,  he  thereby  acquired  a  free-^^^*^^**^ 
hold  by  abatement ;  so  that  if  he  levied  a  fine,  it  was  a 
bar  in  case  of  non-claim  {g).    2641. 

2.  Where  the  possession  of  the  cognizor  was  the  posses-  \^^S!^^^ 
sion  of  a  third  person,  such  person  was  not  barred  by  the  SJJSe**" 
"fine  and  non-claim;   because  it  was  necessary  that  the rSS?^***^' 
party  levying  the  fine,  should  have  a  possession  adverse  to 
that  of  the  person  to  be  barred,  for  otherwise  there  would 
be  no  occasion  for  a  claim  (K),    2642. 

Thus,  in  case  of  non-claim,  a  fine  was  a  bar  to  a  term  of  Tonns  for 

'  '  yean. 

years  in  those  cases  only  where  the  possession  of  the  cog- 
nizor was  not  the  possession  of  the  termor.  And  hence, 
where  a  purchaser  at  the  time  of  his  contract  was  not 
aware  of  a  term,  and  its  existence  would  have  endangered 
or  afiected  his  title,  a  fine  levied  with  five  years'  non-claim 
would  have  operated  as  a  bar  to  the  trustee  of  the  term  (i). 
But  an  attendant  term  is  not  barred  by  a  fine  levied  by 
the  owner  of  the  fee,  if  it  was  not  his  intention  that  the 
term  should  be  barred  (J).    2648. 

So,  where  a  lessor  continued  in  possession,  and  levied  a 

{e)  Doe  d.  DavU  v.   DavU,  12  (h)  5  Cra.  Big.  tit  85,  c  18,  §  12. 

Price,  756.  But  see  c.  11,  §  83—85,  and  c.  18, 

►    (/)  5Cni.Dig.tit.85,c.5,§28;  §11. 

Co.  Litt.  240  b,  n.  (2) ;   1    Preat.  (t)  8  Sugd.  V.  k  P.  2,  pi,  2  ;  5 

Conv.  224  ;  Doe  d.  Cadwalader  v.  Cro.  Dig.  tit.  85,  c.  10,  §  41,  42. 
Price,  16  Mee«.  k  W.  608.  (j)  8  Sugd.  V.  &  P.  89,  pL  16  ; 

(g)  5  Cru.  Dig.  tit.  86,  c  5,  §  27 ;  5  Cru.  Dig.  tit.  85,  c.  10,  $  41,  42. 
1  PreBt  Conv.  224. 


984  ON  THE  OPEBATION   OF  FINES. 

pr.iii.T.i3,  fine,  it  was  no  bar  to  his  lessee  ;  because  a  lessor  is  con- 

^u*  ^1  D«  2S« 

sidered  as  tenant  at  will  to  his  lessee  (k).    2644. 

Joint  And  so,  if  one  of  two  joint  tenants  in  fee  levied  a  fine  of 

the  whole,  this  did  not  amount  to  an  ouster  of  his  com- 
panion ;  but  it  was  a  severance  of  the  jointure,  though  they 
continued  to  be  in  of  the  old  use  (I).    2646. 

3.  Where         3.  No  estate  or  interest  was  barred  by  fine  and  non- 
there  was  no  *' 

otISS^o? '  ^^^^  which  was  not  devested  and  turned  to  a  right  of 
S^5^  entry  or  action,  or  in  a  state  of  adverse  claim  (m).  2646. 
And  bence  non-claim  on  a  fine  would  not  bar  a  term  to 
commence  at  a  future  time,  or  a  conditio^  subsequent^ 
before  it  was  broken ;  for  while  it  conferred  no  right  of  im- 
mediate entry  there  was  po  ground  for  a  claim.  But,  as 
soon  as  it  con&rred  a  right  of  immediate  entry,  non-claim 
by  the  person  interested  in  the  term,  or  by  the  person  who 
was  to  take  advantage  of  the  breach  of  the  condition,  began 
to  be  a  bar  to  him,  though  the  fine  were  levied  before  the 
right  of  immediate  possession  existed.  The  same  is  the 
case  with  an  authority  to  executors  to  sell  (n).    2647. 

4.  In  the         4.  A  fine  and  non-claim  were  no  bar  to  the  Crown  ;  for 

cose  of  the 

Crown.       nullum  tempus  occurrit  regi  (p).    2648. 

5.  In  the         5.  Ecclcsiastical  corporations,  as  9uch,  whether  aggregate 
®«?^S^i   or  sole,  could  not  be  barred  by  non-claim  on  a  fine  within 

cal  corpora-  '  ¥  ^ 

^^^"  the  period  specified  in  the  Statute  of  Non-claim.    But  a 

sole  ecclesiastical  corporation,  as  a  bishop,  parson,  or  vicar, 
might  be  personally  barred  if  he  failed  to  claim  within  five 
years  after  his  title  accrued ;  and  each  of  bis  successors 
might  be  personally  barred  in  a  similar  event ;  and  each 
successive  head  of  a  corporation  aggregate  might  be  per- 
sonally barred  in  the  same  manner  (p),    2649. 

[k)  5  Cru.  Dig.  tit.   85,  c.   10,  (n)  See  1  Prest  Cqiit.  281,  2S2. 

§  44.  (o)  5  Cra.  Dig.  Ut  85,  c.  9,  s.  55, 

(0  5  Cru.  Dig.  tit.  85,  c  5,  §  18,  and  c.  13,  §  2  ;  1  Prest.  Conv.  285. 

and  c.  18,  §  13.  (;>)  1  Frest.  Cony.  235  ;  5  Cm. 

(m)  See  1  Frest.  Cony.  223,  227.  Dig.  tit  35,  c  13,  J  4. 
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6.  If  a  tenant  in  tail  of  an  incorporeal  hereditament,  pt  "it. is, 

^Ifa      «|     Be      Aw 

whether  in  possession  or  remainder,  levied  a  fine,  it  barred  — 

tlie  entail,  and  changed  the  estate  tail  into  a  qualified  or  JJ^^^j 
base  fee,  determinable  on  the  death  of  the  cognizor  and  the  ^i^!*" 
failure  of  issue  inheritable  according  to  the  entail,  but  it  had 
no  effect  on  the  ulterior  estates  in  remainder  or  rever- 
sion (gr).  And  an  incorporeal  hereditament  in  a  third 
person,  or  a  right  to  sue  execution  on  a  judgment,  was  not 
barred  by  a  fine  levied  of  the  land  (?•) ;  because  it  was  col- 
lateral to  the  seisin  or  ownership  of  the  land,  and  therefore 
not  affected  by  any  transfer  of  the  land.     2660. 

7.  The  same  was  the  case  with  powers  simply  collateral,  7.  in^the 
for  the  same  reason,  and  because  the  donee  of  such  a  power  JgJJ^y 
could  not  have  made  an  entry  (s).     2651.  collateral. 

8.  There  were  others  who,  though  barred  at  Law,  might  ^Vof^r- 
be  relieved  in  Equity;  as  in  the  case  of  cestuis  que  trust ^SJIS^ 
under  an  express  or  implied  trust,  where  the  fine  was  levied  Equuy." 
by  a  trustee  to  a  person  who  had  notice  of  the  express  trust, 

or  by  a  devisee  to  a  person  who  had  notice  of  a  charge 
amounting  to  an  implied  trust,  or  by  a  person  coming  in 
by  conveyance  from  a  trustee,  without  any  valuable  con- 
sideration, or  with  fraud,  or  notice  of  trust  or  fraud ;  and 
in  other  cases  of  fraud  (f) ;  and  in  cases  where  Courts  of 
Equity  limit  the  operation  of  fines  to  the  purposes  for  which 
they  were  intended,  so  as  to  prevent  them  from  barring  a 
jointure,  or  from  operating  farther  than  was  intended  by 
the  decree  in  pursuance  of  which  they  were  levied,  or  from 
operating  to  other  uses  than  those  intended  by  marriage 
articles  (u).    And  a  Court  of  Equity  will  not  suffer  an  infant 

(?)  Burt.  Comp.  §  700.  —776 ;   3  SugdL  V.  &  P.  446  ;   5 

(r)  5  Cru.  Dig.  tit  85,  c  18,  g  Gra.  Dig.  tit.  85,  c.  10,  g  81-^4, 

22 ;   Shep.  T.  28  ;   1  Frest.   Conv.  and  c.  14,  §  71—81,  86. 

281.  (u)  Story's  Eq.  Plead,  s.  776;  5 

(»)  5  Ora.  Dig.  tit  85,  c  10,  §  59  Cru.  Dig.  tit  35,  c  10,  §  28—25, 

—62.  and  c.  14,  §87, 88. 

(0  See  Story's  Eq.  Plead,  s.  773 
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pr.  IILT.13,  to  be  barred  by  the  laches  of  his  trastee  (x) ;  nor  an  equity 
1  of  redemption  to  be  barred  by  a  mortgagee ;  nor  a  mort- 
gagee to  be  barred  by  a  mortgagor  (y).    2652. 


H««&fine       It  may  here  be  observed,  that  a  person  who  had  a  right 
•Toidadiy  of  entiy,  in  order  to  have  avoided  a  fine,  where  it  was 

a  peraon 

^^^*     levied  with  proclamations^  must  not  only  have  entered  on 
entry.        ^y^Q  laud,  or,  if  prevented  from  entering,  have  made  his 
claim  as  near  the  land  as  might  be,  but  must  have  also 
brought  an  action  of  ejectment  within  one  year  afterwards, 
and  prosecuted  the  same  (z).    2653. 
Effect  of  ea      The  outiy  of  the  particular  tenant  restored  the  estates  in 
^SScaiJ   remainder  or  reversion,  as  well  as  the  particular  estate  (a). 
~K^w«r.  And  so  the  entry  of  a  copyholder  restored  the  estate  of 
owner.       Ujg  Jqj^  ^j^    And  the  entry  of  one  joint  tenant,  copar- 
cener, or  tenant  in  common,  avoided  the  fine  as  to  the 
others  (c).     2664. 
How  a  fine       lu  ordcr  to  have  avoided  a  fine,  a  person  who  had  a 
avoided tqr ft  Tight  of  actiou  Only  must  have  brought  a  real  action:  an 
b^oga      action  of  ejectment  was  not  sufficient  (d).    The  filing  of 
■*^**°-        a  bill  in  Chancery  would  not  have  prevented  the  bar  by 
non-claim,  except  in  the  case  of  a  cestui  que  trust  («). 
2655. 


Difference  A  fine  sur  done,  grant,  et  render,  being  a  double  fine, 
fineaS* *  gavc  a  ucw  cstate  to  the  cognizor,  so  that,  if  before  the  fine 
ct  ren£^  '  be  was  seised  in  fee  ex  parte  matem&,  and  he  took  back  an 


and  other 


(x)  5   Cm.  I>ig.   tit   85,  c.  14,  227,  247. 

gSS.  (h)  5    Crn.  Dig.  tit.  85,  a   14, 

iy)  Id.  §  85  ;  1  Prest  Cony.  288.  §  52  ;  Free.  Shop.  T.  85. 

{z)  5  Cm.  Dig.  tit  85,  a  14,  §  48,  (c)  5  Cm.   Dig.  tit.   85,  a  14, 

45—49,  55  ;  Go.  Litt  252,  n.  (1);  §  58. 

1  PwBt  Conv.  247.  W  6  Cru.  Dig.  tit.  85,  c.  14,  §  41, 

(a)  5  Cra.  Dig.  tit  86,  c.  14,  §  52;  48. 

Pres.  Shep.  T.  85  ;  1  Prest  Ckmv.  (e)  Id.  §  42. 
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estate  in  fee  simple,  the  descent  was  thereby  altered  to  a  pt.  iii.t.is, 

^     '  "^  Ch.  2, 8.  2. 

descent  ex  parte  paterna,  although  the  seisin  of  the  cog 

nizee,  from  whom  such  new  estate  proceeded,  being  but  for  regarda 

'  *  »  o  creating  A 

an  instant,  did  not  entitle  his  widow  to  dower.  The  other  "^^  <*^*®* 
fines  being  single  fines,  when  levied  by  a  tenant  in  fee 
simple,  did  not  give  a  new  estate :  so  that,  if  a  person  seised 
in  fee  ex  parte  matema  levied  a  fine  sur  cognizance  de 
droit  come  ceo,  &c.,  and  either  made  no  declaration  of  the 
uses  of  it,  or  declared  it  to  be  to  the  use  of  himself  and  his 
heii*s,  the  lands  descended  ex  parte  matema,  because  the 
old  use  resulted  to  him  (/).  Such  a  fine,  however,  by  the 
owner  of  a  particular  estate  in  possession,  unless  restricted 
in  its  operation  to  such  an  estate  as  he  might  lawfully  pass, 
created  a  new  and  tortious  estate  in  fee.     2656. 

Various  statutes,  the  latest  of  which  was  43  Eliz.  c.  15,  nnes  leviod 

'  in  local 

communicated  the  properties  of  a  fine  levied  in  the  Court  c^j^^- 
of  Common  Pleas  according  to  the  stat.  4  Hen.  7,  to  fines 
levied  in  the  counties  palatine  of  Durham,  Lancaster,  and 
Chester,  and  in  Wales  and  the  Isle  of  Ely  (g).    2657. 

(/)  5  Cm.  Dig.  tit  85,  a  12,  g  87,      Conv.  211. 
40 ;  Prea   Shep.  T.   4 ;   1    ProBt.  {g)  Burt.  Comp.  §  78. 
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CHAPTER  III. 

OF  CX)MMON  RECOVEBIES. 

Section  I. 
Of  Covwion  Recoveries  generally. 

pr.iiLT.i3,  A  COMMON  RECOVERY  is  an  action,  either  actual  or  fictitious, 

Ch.  3,  8.  1. 

-  —^ —  not  compromised,  but  carried  on  through  every  regular  stage 
a  recovery,  of  proceeding,  by  means  of  which  lands  wliich  were  the 
subject  of  the  action  were  recovered  against  the  tenant  of 
the  freehold,  and  all  persons  were  bound,  as  by  an  actual 
adjudication  of  the  right,  and  an  absolute  fee  simple  was 
thereby  vested  in  the  recoveror  (a).  26r)8. 
ModcofBuf-  The  mode  of  suffering  a  recovery  with  single  voucher 
cove^*  "^  was  this :  the  person  to  whom  the  land  was  intended  to  bo 
conveyed,  the  demandant  or  recoveror,  brought  an  action 
against  the  person  who  was  to  suffer  the  recovery-  (the 
tenant  or  recoveree),  by  suing  out  a  writ,  called  a  pnecii>e 
quod  reddat,  against  him.  The  latter  then  vouched  or 
called  another  person  to  defend  the  title,  upon  tlie  alleged 
ground  of  such  other  person's  having  conveyed  the  land 
to  him  with  a  warranty.  The  person  so  vouched,  who  was 
generally  the  crier  of  the  Court,  and  was  called  the  common 
vouchee,  made  default,  and  thereupon  judgment  was  given 
for  the  defendant  to  recover  the  lands  against  the  tenant, 
and  the  tenant  had  judgment  to  recover  of  the  vouchee 
lands  of  equal  value  in  recompense  for  the  lands  so  war- 
i-anted  by  him ;  but  he  recovered  nothing,  as  the  common 
vouchee  usually  had  no  lands  of  his  own.     It  was  more 

(a)  2  BL  Com.  357. 
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usual,  however,  to  have  a  recovery  with  double  voucher  Pr.  iii.t.i:j, 

\,/II>  9|  8>  !• 

at  the  least.     And,  in  the  case  of  a  double  voucher,  an 

estate  of  freehold  was  first  conveyed  to  some  other  person 
against  whom  the  praecipe  was  brought,  and  then  he 
vouched  the  tenant  in  tail,  who  vouched  over  the  common 
vouchee  (6).     2659. 

By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  2,  no  recovery  was  to  Aboution  of 
be  suifered  after  the  81st  of  December,  1833,  unless  upon 
a  writ  sued  out  on  or  before  that  day.     2660. 

By  s.  5  of  the  same  statute,  recoveries  are  not  invalid  in  ceruin 

mistakes 

consequence  of  having  been  suffered  in  unlawful  or  unau-  remodiodby 
thoiised  Courts.     26C1. 

By  s.  8,  10, 11,  of  the  same  statute,  certain  misnomers, 
mis-descriptions,  or  omissions  in  a  recovery,  the  non-enrol- 
ment of  the  deed  making  the  tenant  to  the  writ,  and  the 
omission  to  make  the  tenant  to  the  writ,  are  cured  in 
certain  cases.     2662. 

By  s.  3  of  the  stat.  5  Vict.  sess.  2,  c.  Si,  certain  re- 
coveries in  Wales  and  Cheshire  are  validated.     2663. 


Section  II. 
Of  the  Operation  of  Recoveries. 

Recoveries  vary  in  their  efficacy  according  to  the  mode  ^cii^slTi?' 

in  which  they  were  suffered,  and  the  legal  character  of  the  — 

parties ;  and  they  may  operate  in  the  following  ways : —  cS^J^T*^^ 

2664  stancoe, 

I.  By  way  of  conclusion  or  estoppel.  Modes  of 

opomtlon, 

II.  As  an  ordinary  conveyance. 

III.  As  an  extinguishment  of  a  right  of  entry  or  action. 

IV.  As  an  extinguishment  of  a  power  appendant  or  in 
gross. 

(6)  2  BL  Com.  858—0. 
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I  pr.  IILT.13      V.  Afl  a  revocation  of  a  devise. 

VL  As  a  conveyance  of  the  estate  of  a  married  woman 

or  as  an  extingnishment  of  her  dower. 
VILAs  a   forfeit ura 
YIU.  As  a  discontinuance. 

IX.  As  an  instantaneous  bar  of  contingent  remainders. 

X.  As  an  instantaneous  bar  of  an  estate  tail,  and  of  the 
remainders  and  reversion  expectant  thereon,  &c.,  and  a 
creation  of  a  fee  out  of  the  estate  tail.    2665. 


I.  Concbiei4m  or  Estoppd. 

A  recovery,  unless  suffered  by  a  feme  covert^  as  such, 
would  operate  as  an  estoppel  as  against  the  parties  and 
their  heirs  general,  in  the  same  manner  as  a  fine,  even 
though  suffered  by  a  tenant  in  fee,  or  without  a  voucher, 
or  without  a  proper  tenant  to  the  praecipe  (c),  that  is,  a 
person  against  whom  the  writ  of  entry  was  brought,  and 
who,  at  the  time  of  the  writ  being  so  brought  against  him, 
or  before  judgment  given,  had  the  immediate  estate  of 
freehold  either  by  right  or  by  wrong  (d).    2666. 

But  a  recovery  by  a  tenant  in  tail  does  not  operate  by 
estoppel  against  the  issue  in  tail,  or  persons  in  reversion  or 
remainder,  or  other  strangers  (e).    2667. 

IL  An  ordinary  Conveywnce. 
Hecoveryby     Eveu  where  a  recovery  is  void  or  voidable,  as  against 

a  tooAnt  in 

tail  without  heirs  in  tail  and  the  remaindermen  and  reversioners,  it 

a  proper 

tSe^**h)e.  ^*y  ^  8^^  ^  ^^  ordinary  conveyance,  as  between  the 

arouSer*   parties  themselves  and  their  heirs  general,  and  all  others, 

except  heirs  in  tail,  who  must  make  title  by  the  persons 

(c)  5Cra.Dig.  tit  36,  c.2,§57;  ((2)1    Prest    Conv.    4S  ;   Pres. 

c  8,  §  2  ;  a  9,  §  1 ;   Pres.  Shep.  T.  Shep.  T.  42. 

42,  n.  (80),  48,  49  ;  1  Pres.  Conv.  (e)  1  Prost  Conv.  5,  6, 88,  92,  95 

4, 120  ;  Burt  Comp.  §  107.  97,  98,  142. 
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suffering  the  recovery  (/).  This  is  the  case  with  a  recoveiy  ^;,"g^- J^' 3"^' 
suffered  by  a  tenant  in  tail  without  a  proper  tenant  to  the 
pra3cipe,  or  without  a  voucher.  Such  a  recovery  was  good 
as  a  conveyance  in  fee,  as  between  the  tenant  in  tail 
himself  and  the  other  parties  to  it ;  and  it  was  only  void- 
able by,  and  not  void  as  against,  the  issue  in  tail,  remain- 
dermen, and  reversioners,  and  other  strangers  :  it  was  good 
against  them  until  avoided  by  them  (g).    2668. 

A  recovery  duly  suffered  by  a  tenant  in  tail,  after  a^JJ^^ 
mortgage,  charge,  lease,  conveyance  or  settlement  madcTOting^' 
by  him,  would  operate  as  a  confirmation  of  such  convey-  tion. 
ance  or  settlement,  by  barring  the  estate  tail  and  the 
remainders  and  reversion,  so  as  to  preclude  the  issue  in 
tail  and  those  in  remainder  or  reversion  from  avoiding  the 
conveyance  or  settlement  (h),    2669. 

Eecoveries  by  spiritual  persons,  such  as  bishops,  deans,  ]J®*;°^^ 
and  parsons,  of  their  ecclesiastical  lands,  were  good  against  p«"<>°*- 
themselves,  but  would  not  bind  their  successors  (i).    2670. 

A  recovery,  even  without  a  proper  tenant  to  the  praecipe,  ^^^^ 
or  without  a  voucher,  might  operate  as  a  conveyance  by  o^<5^^^. 
any  person  who  had  an  estate  of  inheritance,  not  being  an 
estate  tail  (j ).    2671. 

A  recovery,  which  could  only  operate  by  estoppel  atR«^^^e^^^ 
first,  might  in  some  cases,  as  in  the  case  of  an  executory  ^^^^^  '** 
interest  or  an  expectancy,  at  length  take  effect  as  a  con- 
veyance, in  the  same  manner  as  a  fine  under  similar 
circumstances  (k).    2672. 

III.  An  Extimguishinent  of  a  rigid  of  Entry  or  Action 

It  would  seem  that  a  recovery  would  operate  as  an 
extinguishment  of  a  right  of  entry  or  action  in  those  cases 

(/)  See  Pres.  Shep.  T.  48,  49.  (i)  Shep.  T.  44. 

(g)  1  Prest.  Conv.  86—100, 120.  (; )  1  Prest.  Conv.  5,  6,  86—100 

(h)  1  Prest.  Conv.  22 ;  2  Pres.  120. 

Shep.  T.  287.  (h)  See  Feamc,  366. 

VOL.  ii:  Z 
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Pr  iiTTr.  in  which  a  fine  would  hare  that  effect;  as  in  the  befoTe* 
m'^ntioned  case  of  a  disseissee  (I),    2673. 

IV.  £jiingv.h^h?neni  of  a  Power  appendant  or  in  ^"oss. 

If  the  operation  of  a  recovery  bv  a  donee  of  a  power  ap- 
pendant or  in  gross  was  not  qualified  by  some  other  instru- 
ment connected  with  it,  and  it  created  an  interest  totally 
inconsistent  with  the  exercise  of  the  power,  it  extinguished 
the  power,  on  the  general  principle  that  a  person  is  not 
permitted  to  defeat  his  own  grant  (m).  So  that,  if  a  tenant 
for  life,  with  a  power  of  appointment  in  favour  of  his 
children,  with  remainder  in  de&ult  of  appointment  to  his 
eldest  son  in  tail,  joined  with  such  sou  in  suffering  a  re- 
covery, it  extinguished  the  power  (ti).     2674. 

V.  A  Retocati&ii  of  a  Devise, 

If  a  person  suffered  a  recovery  of  lands  which  he  had 
de\4sed  previously  to  the  recovery,  and  also  pre\'iously  to 
any  other  assurance  connected  with  the  recovery  and  form- 
ing part  of  the  same  transaction,  such  as  a  deed  to  make  a 
tenant  to  the  praecipe,  the  recovery  operated  as  a  revocation 
of  the  devise ;  even  though  he  took  back  the  same  estate, 
as  when  he  was  seised  in  fee,  and  made  no  declaration  of 
the  uses  of  the  recovery  (o).    2675. 

VI.  A  Conveyance  of  a  Married  Woman's  Estate,  ai*  an 

Extinguishment  of  Dower, 

If  a  married  woman  joined  in  a  recovery,  it  would  operate 
as  a  conveyance  of  her  estate,  or  as  an  extinguishment  of 

(0  Supra,  par.  2588.  (n)  Smith  v.  DeaiJi,  5  Madd.  371. 

(»i)  See  Co.  Litt.  342  b,  n.  (1),  (o)  See  6  Cru.  Dig.  tit.  38,  c.  6, 

IV.— VI.  3  ;  and  Smith  v.  Death,  6  §  72—78 }  1  Prest.  Conv.  19(5,  197. 
Madd.  371. 
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her  dower;  because   a  married  woman  could  always  be  ft- "it.is, 

V>H<    «>|     Urn     £m 

bound  by  a  judgment  in  an  adverse  suit,  of  which  a  re- 

covery  was  an  imitation,  and  because  she  was  privately 
examined  as  to  her  consent  (p).    2676. 

VII.  A  Forfeiture. 
By  tlie  statute  14  Eliz.  c.  8,  it  is  enacted,  that  a  recovery  Recovery 

•^  '  '  ./   againnt  or 

prosecuted  against  tenant  in  tail  after  possibility  of  issue  Ttonanun 
extinct,  tenant  by  the  curtesy,  or  any  other  tenant  for  life,  ^Jbrnty 
or  any  other  person  with  voucher  over  of  such  particular  extinct, 

tenant  by 

tenant,  without  the  concurrence  of  the  person  in  remainder,  *^o  curtcHy, 

•^  'or  other 

shall  be  utterly  void  and  of  none  effect,  as  against  all  {g^*^* '**^ 
persons  in  remainder  or  reversion  (g).     And  a  recovery  by 
a  tenant  for  life,  without  the  concurrence  of  the  remainder- 
man or  reversioner,  operated  as  a  forfeiture,  unless  he  him- 
self had  a  remote  remainder  in  tail  (r).     2677. 
And  in  consequence  of  the  statute  11  Hen.  7,  c.  20,  a^°«o^  ^ 

^  '  '        recovery  by 

fine  or  recovery  levied  or  suffered  by  a  woman,  of  an  estate  J  J^J2°^ 
in  dower,  or  for  life,  or  in  tail,  which  was  limited  to  or  for  ^^^' 
her,  either  solely  or  jointly  with  her  husband,  and  which 
moved  from  her  husband  or  his  ancestors,  was  utterly  void 
and  of  no  effect,  if  levied  or  suffered  after  his  decease, 
imless  had  with  the  consent  of  the  heirs  next  inheritable  to 
her,  or  of  the  person  next  in  remainder  (such  consent  ap- 
pearing on  record) ;  or  unless  the  lands  were  limited  to  the 
Avife  in  tail  general,  without  any  limitation  in  favour  of  the 
husband  or  his  issue  or  relations  from  whom  the  estate 
moved.  And,  in  the  case  of  such  a  void  recoveiy,  the 
person  in  remainder  or  reversion  was  enabled  to  enter  im- 
mediately (s).    But  an  alienation  merely  for  the  term  of 

(p)  6  Cm.  Dig.  tit.  36,  c.  8,  S  3  ;  (r)  Id.  c  9,  §  8—11 ;  Pres.  Shep. 

Shep.  T.  39  ;  1  Prest  CJonv.  4.    See  T.  40,  49,  n.  (3);  1  Prest.   Conv. 

supra,  par.  610.  202  ;  Bnrt.  Comp.  §  746. 

(ry)  5  Cru.  Dig.  tit.  36,  c.  5,  §  («)  5  Cm.  Dig.  tit.  36,  c.  10,  § 

23.  7—31 ;  see  also  Shep.  T,  5,  28,  43 ; 

Z   2 
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pr.  1II.T.13,  tlie  widow's  life  is  excepted  in  the  statute  (t).    And  it  does 

not  extend  to  copyholds  (it).     2678. 

Fino  or  It  may  be  mentioned,  in  this  place,  that,  by  the  statute 

recovery  ^7       -.    ,r-r  /»  -iiiii 

a  husband    32  Hcn.  8,  c.  28,  a  fine  or  recovery  by  a  husband  alone, 
wi^'8  08-     ^1^0  was  seised  in  right  of  his  wife,  shall  not  be  prejudicial 
to  her  or  lier  heirs,  or  the  person   in  remainder  or  re- 
version {x),    2679. 


VIII.  A  Discontinuance, 

A  voidable  recovery  by  a  tenant  in  tedl  in  possession 
operated  as  a  discontinuance  (y).    2680. 


IX.  An  instantaneous  Bar  of  Contingent  Remainders. 

Where  a  recovery  was  suffered  by  the  owner  of  an  estate 
for  life  in  possession,  and  the  legal  estate  was  not  vested  in 
trustees,  it  occasioned  the  destruction,  or,  in  other  words, 
it  operated  as  an  instantaneous  bar  of  contingent  remainders 
which  were  expectant  on  such  estate  for  life,  and  unsup- 
ported by  any  other  particular  estate  of  freehold  (z).  For 
although  by  the  statute  14  Eliz.  c.  8,  it  is  enacted,  that  re- 
coveries by  tenants  for  life  shall,  as  against  "persons  to 

whom  any  reversion  or  remainder may  appertain, 

and  against  their  heirs  and  successors,  be  clearly  and  utterly 
void  and  of  none  effect,"  yet  that  refers  to  vested  remainders 
only  (a),     2681. 

1  Prest.  Gonv.  147 ;  Burt.  Comp.  §  effect  of  a  disoontinaaiice,  see  sapra, 

708.  par.  2626—2631. 

(0  Burt.  Comp.  §  708.  (2)  5  Cru.  Dig.  tit  86,  c.  8,  §  31 

(«)  1  Prest  Conv.  148.  —84 ;  Smith's  Executory  Interests, 

(x)  6  Cru.  Dig.  tit.  36,  c.  10,  §  §  766,  767,  770,  788. 

33 ;  see  also  Shop.  T.  15.  (a)  Doe  d.  Dcwies  v.  GaUtcre,  5 

iy)  See  Co.  Litt  830  a,  n.  (1) ;  Bing.  N.  S.  609. 

335  a,  D.  (2).    As  to  the  nature  and 
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X.  An  instantaneous  Bar  of  an  Estate  Tail,  and  of  the 
Remainders  and  Reversion  expectant  thet^eon,  &c.,  and  a 
creation  of  a  Fee  out  of  tlte  Estate  Tail  (b). 

Where  the  writ  was  brought  against  a  tenant  in  tail  ^^^g^-^-^o^ 
himself,  when  in  possession,  and  he  vouched  over  another  Effectwhcro 
person,  it  was  an  instantaneous  bar  of  the  estate  tail  of  broJ^t^"^ 
which  he  was  so  seised  in  possession,  unless  the  estate  tail  tSSfui 
was  granted  by  the  Crown  as  a  reward  for  services,  and  the  when  in 

possession. 

remainder  or  reversion  was  in  the  Crown  at  the  time  of  the 
recovery.  But  a  recovery  so  suffered  was  no  bar  to  any 
other  estate  in  him,  or  in  another  person,  such  as  a  re- 
mainder in  tail,  or  an  estate  tail  after  a  disseisin  or  discon- 
tinuance or  alienation  in  fee  of  or  by  a  tenant  in  tail  (c). 
2682. 

Whei'e  a  tenant  in  tail  in  possession  conveyed  an  estate  Effect  whero 
of  freehold  to  another  person  to  make  him  tenant  to  the  ^Ssionor 
praecipe,  and  he  himself  came  in  as  vouchee,  the  recovery  romahidor 
barred  not  only  the  estate  of  which  he  was   seised  in  voSchoo.**** 
possession,  but  also   every  other   estate  that  had  ever 
been  in  him.    And  where  the  writ  was  brought  against 
a  tenant  for  life  in  possession,  and  a  person  having  a  vested 
estate  tail  in  remainder  came  in  as  vouchee,  it  would  bar 
his  estate  tail  in  remainder,  and  also  any  latent  right  that 
was  in  him  (d).    But  a  recovery  by  a  donee  under  a  con-  Recovery  by 

^      '  "       *^  a  person 

tingent  interest  in  tail,  or  by  an  expectant  heir  in  tail,  co^Sfg^^f 
would  not  bar  the  issue  or  those  in  remainder  or  reversion,  futer^i^^*^ 
And  a  recovery  would  not  bar    a  remainder  in  tail,  if  Recover 
the  writ  were  brought  against  the  tenant  in  tail  in  re-  ^  ^^''^  ^^"^ 

(h)  See  Parker  v.  Tootalf  11  H.  L.  Preat  Conv.  123. 

Cm.  143.  {d)  5  Cru.  Dig.  tit  36,  c.  7,  §  54  ; 

(c)  5  Cru.  Dig.  tit.  86,  c  10,  §  2  BL  Com.  359  ;  Shep.  T.  42,  45  ;  1 

40—49  ;  c.  7,  §  45—53  ;  2  Bl.  Com.  Prest.  Conv.  126, 138  ;  Burt.  Comp. 

359 ;  Co.  Lit.  372  b;  Pres.  Shep.  §  686,  &c. 
T.  37    n.   (57),  39,  43,  45,  46 ;   1 
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pr.iii.T.13,  mainder,  as  well  as  against  the  tenant  for  life,  and  the 

Ch.  3  b  2. 

—   '        former  vouched  over,  but  was  not  vouched  himself  (e). 

writ  was         o/»qo 
lirought  ZOOO. 

re^Minder-       And  iu  cach-of  these  cases,  where  the  tenant  in  tail  came 

man  in  toil. 

Barring       in  as  a  vouchee,  and  the  estate  tail  was  so  barred,  the  re- 
and  rcver-    coverv  was  also  an  instantaneous  bar  to  the  remainders 

slons, 

and  reversion  dependent  on  such  estate  tail  and  not  vested 

in  the  Crown  (/),  and  to  all  conditions  subsequent  or 

conditions,  mixcd  (flf),  uot  being  conditions  for  payment  of  rent  to  the 

limitations,  douor ;  and  to  all  special  or  collateral  limitations,  and  con 

ditional  limitations  annexed  to  such  estates  tail,  and  all 

executory    executorv  interests  subsequent  to  such  estates  tail ;  and  to 

d^j^tive    g^ii  estates,  charges,  and  incumbrances  derived  out  of  such 

.Sd^Jmi-  remainders  and  reversion  (A),  including  any  estate  in  fee  into 

"*°^^'      which  a  remainder  or  reversion  depending  on  such  estates 

tail  might  have  been  converted  by  a  prior  recovery  suffered 

by  a  person  entitled  to  such  remainder  or  reversion  (i)  • 

and  coDa-     and  to  Collateral  interests,  such  as  rents,  liens,  judgments, 

tend  inte-  " 

rests.  and  powers  appendant  or  in  gross,  where  the  recovery  was 
not  qualified,  and  prevented  from  having  this  effect  by  some 
other  assurance  connected  with  the  recovery,  and  show- 
ing that  the  recovery  was  not  intended  to  extinguish  such 
interests  (;).  2684. 
?fct^pie  ^  recovery,  by  barring  an  entail  and  destroying  the 
Mute&  estates  expectant  thereon,  &c.,  created  a  fee  simple  out  of 
the  estate  tail,  or,  at  least,  a  fee  commensurate  with  the 
estate,  which,  at  the  time  of  granting  the  entail,  was  vested 

(e)  Pres.  Shep.    T.    44-46;    1  327  a,  n.  (2),  II.   1  ;  2^BL  Com. 

Prest.  ConT.  142.  861 ;    Feame,    424,   425;    Smith's 

(/)  5  Cru.  Dig.  tit.  36,  c.  10,  §  Executory  Interests,  §  84—36, 148, 

45,  53—56  ;  Pres.  Shep.  T.  40,  43,  149 ;  Shep.  T.  40  ;  Pres.  Shep.  T. 

45  ;  Earl  of  Scarborough  v.  Doe  d.  40,  and  n.  (72)  ;  1  Prest  Conv.  3, 

SaviU,  8  Ad.  &  EU.  897.  21. 

to)  Smith's  Executory  Interests  {{)  Pres.  Shep.  T.  41 ;  1  Prest 

§  11—22 ;  Earl  of  Scarborough  v.  Conv.  17,  141. 

Doe  d.  SavUe,  3  Ad.  &  EIL  897.  (;  )  1  Plrest.  Conv.  5  ;  Co.  Litt. 

{h)  See  5  Cru.  Dig.  tit  86,  c  7,  342  b,    n.  (1),  VI.  3 ;    Smith   v. 

§  30—86 ;  c  8,  §  26—29 ;  Co.  litt.  Death,  5  Madd.  371. 
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in  the  donor  (k),  even  though  the  tenant  in  tail  declared  pt.  iii.tj3, 

V.fll*     O^     B«     Ata 

no  uses,  or  the  uses  declared  were  void  (/).     2685.  

But,  1,  when  a  tenant  in  tail  became  a  tenant  in  tail  ^°t^. 
after  possibility  of  issue  extinct,  he  lost  the  power  which  Jxpccuut 
he  before  had  of  barring  the   estates  and  interests   of  tail  after 

possibility 

others  (m).     2686.  «f  J?«"« 

^     ''  cxtmct. 

2.  A  recovery  was  no  bar  to  powers  simply  collateral  (n).  2.  Powcm 

2687.  collateral. 

3.  Nor  to  any  inherent  condition  annexed  to  estates  tail  »•  inhonmt 

*'  conditious. 

for  payment  of  rent  to  the  donor  (0).     2688. 

4.  Nor  to  any  estates  or  charges  whicb  were  created  by  *-  Eetotos 

•'  "  *'   and  charges 

the  tenant  in  tail  himself  (p).  On  the  contrary,  since  it  JJ^'J^^^^^ 
would  be  contrary  to  justice  that  a  person  should  defeat  ^'®"^' 
his  own  contract,  a  recovery  suffered  by  a  tenant  in  tail, 
for  whatsoever  purpose  suffered,  by  barring  the  entail,  let 
in  and  confirmed  all  the  estates,  charges,  and  incum- 
brances which  he  had  created,  and  which  were  before 
defeasable  by  the  issue,  so  that  they  took  place  before 
any  charge  which  was  made  on  the  lands  by  or  after  the 
recovery  (g).     2689. 

5.  Nor  was   a  recovery  a  bar  to  any  estates,  charges,  5.  Estates, 
limitations,  or  conditions  to  which  the  estate  of  the  donor  Jjjj^a*^^ 
of  the  entail  was  subject  (r).     So  that,  if  the  person  who  ^bj^t"^"* 
created  an  estate  tail  had  only  a  limited  or  determinable 
interest,  the  recoveror  had  such  estate  only  as  was  in  the 
donor,  and  not  a  fee  simple  («).     2690. 

6.  Nor  was  a  recovery  a  bar  to  any  estates  or  interests  6.  Estates 

•'  "  not  sub- 

which  were  not  subsequent,  in  point  of  limitation,  to  the  ^"ofUo 
estate  of  which  the  recovery  was  suffered  (t).     2691. 


recoveror. 


{h)  See  5  Cru.  Dig.  tit  36,  c.  9,  (p)  See  Id.  c  9,  §  7 ;  Pres.  Shep. 

§   7 ;  2  BL  Com.   361 ;   1  Prest.  T.  41,  47  ;  1  Prest  Conv.  16. 

Conv.  1.  (9)  Id.  §  2—7. 

(0  Tanner  v.  Radford,  6  Sim.  21.  (r)  Id.  c.  8,  §  26 ;  Prea.  Shep.  T. 

(m)  1  Prest  Conv.  144.  40,  47  ;  1  Prest.  Conv.  17. 

(n)  5    Cru.  Dig.    tit    36,   c   8,  («)  Pres.  Shep.  T.  38 ;  1  Prest 

§  24.  Conv.  2,  140. 

(0)  Id.  §  20,  27,  30.  (0  5  Crn.  Dig.  tit  36,  c.  10,  §  3  ; 
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pr.  III.T.13,      Thus,  if  a  remote  remainderman  in  tail,  with  the  as- 

C/Ua    «>y    Bm     m» 

,— ,  sistance  of  the  owner  of  the  immediate  fireehold,  or  if  a 

Instancee  of 

an  inter-     tenant  for  life  in  possession,  with  a  remote  remainder  m 

vening  *  ' 

remainder,   f^  ^  himself,  STiflTered  a  recovery,  it  barred  his  estate  tail 

and  the  remainders  and  reversion  expectant  thereon,  but 

was  no  bar  to  the  remainders  intervening  between  the 

immediate  freehold  and  his  estate  tail  (u).    And  so,  if  a 

i'toS**  ^  ^™^  ^^^  years  was  limited  to  arise  before  an  estate  tail, 

^teS    ^ven  though  for  the  purpose  of  raising  a  sum  of  money 

money  on    iu  casc  of  a  failure  of  issue  of  the  parent  to  whose  issue 

issue.         the  estate  tail  was  given,  it  was  not  barred  by  a  recovery 

^^^^        suffered  of  the  estate  tail  (x).    And  so  a  recovery  by  a 

husband,  in  which  his  wife  did  not  join,  was  no  bar  to  her 

dower.    There  is  an  Act  of  Parliament,  Stat.  Westminster 

2,  c.  4,  to  this  effect  (y) ;   but  it  is  conceived  that,  in 

accordance  with  the  general  principle,  the  same  would  have 

been  the  case  independently  of  that  statute.    2692. 

DistincUon      Where  two  persons  were  seised  as  ioint  tenants  for  life, 

between  ^  o  » 

^^te  ***"'  ^^^  a  remainder  in  tail  to  one  of  them,  and  the  person 
who  had.  the  remainder  in  tail  suffered  a  recovery,  it 
severed  the  jointure,  and  barred  the  estate  tail  and  the 
remainder  over,  as  to  a  moiety,  but  no  more  {z),  because 
joint  tenants  are  each  seised  of  an  undivided  moiety  of 
the  whole.  And  where  land  was  limited,  before  marriage 
to  a  man  and  his  intended  wife  and  the  heirs  of  their  bodies, 
and  the  husband  suffered  a  recovery,  in  which  he  was 
vouched,  the  recovery  was  a  good  bar  to  the  estate  tail  as 
to  the  husband's  moiety  (a).  2693. 
b"'^  *tS?^  -^^^  ^^  lands  were  given,  after  marriage,  to  husband  and 
ticH,  in       ^ifg  and  the  heirs  of  their  two  bodies,  remainder  over,  so 

Co.  Litt.  203  b,  n.  (1) ;  1  Prest  (y)   5  Cru.  Dig.  tit.  36,  c.  8,  § 

Conv.  16,  141.  6,  6. 

(tt)  1  Prest.  Conv.  16, 17  ;  Prea.  («)  5  Cru.  Dig.  tit  36,  c.  7,  §  25, 

Shep.  T.  41 ;  6  Cru.  Dig.  tit  86,  c  26  ;  1  Prest  Conv.  125. 

10,  §  6.  (a)  5  Cru.  Dig.  tit  36,  c  7,  §  25, 

{x)  Bales  V.  Conn,  4  Sim.  66.  26  ;  1  Prest  Conv.  125, 143. 
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that  they  were  seised  in  tail  as  tenants  by  entireties,  a  pt.  iii.t.is, 

V/H«    Vf    Ht    2a 

recovery  by  the  husband  alone  was  no  bar  to  the  estate  — -— — 

^       ^  regard  to 

tail,  remainder,  or  reversion,  for  any  part  of  the  land ;  ^f ®bSI^. 
because^  in  this  case,  the  husband  had  no  distinct  in- 
terest (6).  And  if  land  was  limited,  after  marriage,  to 
husband  and  wife  for  life,  and  to  the  heirs  of  the  body  of 
the  husband,  and  the  husband  alone  suffered  a  recovery, 
with  single  voucher,  it  was  no  bar,  even  £is^  to  a  moiety  ; 
because  the  limitation  to  the  heirs  of  the  body  of  the 
husband  was  not  executed  in  possession  absolutely ;  and 
the  husband  and  wife  took  by  entireties  under  the  first 
limitation;  so  that  the  husband  took  no  distinct  interest  in 
possession ;  and  a  recovery  with  single  voucher  could  have 
no  efiect  except  on  an  estate  in  possession.  But  the 
recovery,  in  such  a  case,  was  a  bar  to  the  remainder,  if 
the  husband  came  in  as  vouchee,  though  it  did  not  bar  the 
estate  of  the  wife  for  her  life,  after  the  husband's  death  (c). 
2694. 

7.  A  woman  could  not  bar  a  marital  estate  tail  within  7.  Mantai 

estates  tail. 

the  Stat.  11  Hen.  7,  c.  20,  already  noticed :  a  recovery 
suffered  by  her  of  such  an  estate  was  void  (d).     2695. 

8.  In  consequence  of  the  state  34  &  35  Hen.  8,  c.  20, 8.  Estate 
where  an  estate  tail  was  granted  by  the  Crown  as  a  reward  by  tST 

^     ^  "  Crown  as  a 

for  services,  and  the  remainder  or  reversion  was  in  the"!!;!^^'®'', 

'  services,  and 

Crown  at  the  time  of  a  recovery  suffered  by  the  tenant  in  JJSreler" 
tail,  such  recovery  could  not  bar  either  the  entail  or  the  cS?4i°  *^° 
remainder  or  reversion  in  the  Crown,  or  particidar  estates 
derived  out  of  it,  or  any  other  estate  in  the  land  (e).  2696. 
And  in  other  cases  where  the  reversion  was  vested  in 
the  Crown,  except  by  a  subject  in  fraud  of  alienation,  it 

(6)  See  Prea.  Shep.    T.    46 ;    1  (d)    See   §  VII.,    supra,  and    1 

Prest.  Conv.  124.  Prest.  Conv.  20. 

(c)  See  5  Cru.  Dig.  tit.  36,  c.  7,  («)  6  Cro.  Dig.  tit  86,  c.  10,  § 

§  27—29,  56,  57  ;   Prea.  Shep.  T.  40,  49  ;  Co.  Litt.  372  b ;  1  Preat. 

46 ;   1   Prest  Conir.   55—57,    124  Conv.  18,  145. 
125  ;  Feame,  36,  87. 
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pt.iii.t.18^  is   doubtful,  at  least,  whether  such  reyersion  could  be 

1>H*    «>•     8a     *• 

barred  (/).     2697. 

oretogiteT       ^'  By  the  Stat.  21  Hen.  8,'c.  15,  s.  14,  no  manner  of 

statute  staple,  statute  merchant,  nor  execution  by  elegit 

shall  be  aroided,  or  in  any  manner  made  frustrate,  by  a 

feigned  recovery  (g),     2698. 
notbftSS"      ^^-  ^^®  Court  of  Chancery  will  interfere  in  the  case  of 
iS  Srtito    recoveries  obtained  by  fraud  (h).    And  it  will  also  confine 

the  operation  of  a  recovery  to  those  purposes  for  which  the 

recovery  was  intended  (i).     2699. 


caaea. 


Tenant  to        As  the  eflFcct  of  a  recovery  so  materially  depended  on 

tho  pnecipe,  ,  , 

there  being  a  proper  tenant  to  the  praecipe,  it  may  be 
desirable  to  add  a  few  observations  upon  that  point. 
2700. 
Rule  as  to        Wc  havc  sccu  that  the  rule  was,  that  a  person,  in  order 

him. 

to  be  a  proper  tenant  to  the  praecipe,  must,  at  the  time  of 
the  writ  being  brought  against  him,  or  before  judgment 
given,  have  had  the  immediate  estate  of  freehold,  either  by 
right  or  by  wrong  (j ).     2701. 

x^*Sr**      ^^^  ^y  *^®  ®^*'  ^^  ^^^'  ^'  ^'  ^^'  ®'  ^'  ^  recovery  was 
P®*"*"         valid  to  all  intents  and  purposes,  if  the  deed  making  the 

tenant  to  the  praecipe  were  executed  before  the  end  of  the 
term,  great  session,  session  or  assize  in  which  such  re- 
covery was  suffered  (k).     2702. 

By  section  5  of  the  same  statute,  after  a  lapse  of  twenty 
years  from  the  suffering  a  recovery,  it  is  to  be  deemed 
valid,  if  it  appear  on  the  f£u;e  of  it  that  there  was  a  tenant 
to  the  writ,  and  if  the  persons  joining  in  such  recovery 
had  a  sufficient  estate  and  power  to  suffer  the  same,  not- 

(/)  See  5  Cru.  Dig.  tit  36,  c.  10,  §  44. 

§  46,  63-66;    1  Brest.  Conv.  19,  (i)  Id  §46. 

146.  U)  Prea.  Shep.  T.  42  ;  1  Prest 

{g)  5  Cru.   Dig.  tit.  86,  c.   10,  Conv.  48. 

§  67.  (*)  6  Cru.  Dig.  tit.  Se,  c  2,  §  24, 

(A)  5  Cru.   Dig.  tit.   36,  c   10,      25, 
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withstanding  the  deed  for  making  the  tenant  to  such  writ  ^jj^g'-J'^/' 
be  lost  or  not  appear  (Q.    2703.  

And,  in  consequence  of  the  same  statute,  a  tenant  in 
tail  in  remainder  could  suffer  a  recovery  without  the  con- 
currence of  the  tenant  of  the  first  estate  of  freehold,  if  the 
latter  were  a  mere  lessee  for  life  under  a  rent,  provided 
the  owner  of  the  estate  of  freehold  next  expectant  on  such 
life  estate  conveyed  an  estate  of  freehold  to  the  tenant  to 
the  writ  (rti).     2704. 

A  recovery  suffered  by  a  cestui  que  trust  in  tail  who  Recovery 
was  in  possession  under  the  trustees,  or  by  a  cestui  que  {JJ^y^"**"* 
trust  in  tail  in  remainder  in  conjunction  with  a  cestui  que  p™*^!*®- 
trust  for  life  in  possession,  would  effectually  bar  such 
estate  tail  and  all  equitable  remainders  and  equitable 
reversions,  although  there  was  only  an  equitable  tenant 
to  the  praecipe.  And  a  recovery  suffered  by  an  equitable 
tenant  joi  tail  who  had  previously  mortgaged  in  fee  is 
valid  without  the  concurrence  of  the  mortgagee,  because 
the  whole  beneficial  ownership,  subject  to  the  payment 
of  the  money,  remains  in  the  mortgagor  (n).  But  a  re- 
covery without  a  legal  tenant  to  the  praecipe  was  no  bar 
to  any  legal  estate  (o).  It  is'  enacted,  however,  by  the 
stat.  8  &  4  Will.  4,  c.  74,  s.  11,  that  no  recovery  '*  shall  be 
invalid  in  consequence  of  any  person,  in  whom  an  estate 
at  law  was  outstanding,  having  omitted  to  make  the  tenant 
to  the  writ  of  entry  or  other  writ  for  suffering  such  re- 
covery, provided  the  person  who  was  the  owner  of  or  had 
power  to  dispose  of  an  estate  in  possession,  not  being  less 
than  an  estate  for  life  or  lives  in  the  whole  of  the  rents 
and  profits  of  the  lands  in  which  such  estate  at  law  was 


(0  5  Cru.  Dig.  tit  36,  c.  2,  §  56.  Turn.  &  Ruas.  26. 

(to)  5  CriL  Dig,  tit  86,  c.  2,  §  28  ;  (o)  See  5  Cru.  Dig.  tit.  36,  c.  8, 

Shep.  T.  42,  n.  (82);  Burt.  Comp.  ?  9— 20  ;    1  Prest  Con  v.   22—24; 

§  691.  Jreton  v.  Peartnan,  3  Bar.  &  Cress. 

(i»)   Nouaille    v.     Greenwootlf      1  799. 
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Pr.  III. T.  13,  outstanding,  or  the  ultimate  surplus  of  such  rents  and 

V/U.  iff  ti>  ^. 

profits  after  payment  of  any  charges  thereout,  and  whether 

any  surplus  after  payment  of  such  charges  shall  £u;tually 
remain  or  not,  shall  within  the  time  limited  for  making 
the  tenant  to  the  writ  for  suffering  such  recovery,  have 
conveyed  or  disposed  of  such  estate  in  possession  to  tlie 
tenant  to  such  writ ;  and  an  estate  shall  be  deemed  to  be 
an  estate  in  possession  notwithstanding  there  shall  be 
subsisting  prior  thereto  any  lease  for  lives  or  years, 
absolute  or  determinable,  upon  which  a  rent  is  reserved, 
or  any  term  of  years  upon  which  no  rent  is  reserved." 
2705. 

Proohoid         AATiere  a  remainder  in  tail  was  vested  in  several  persons. 

In  the  .        .  r  9 

tenant  to     -yvho  loincd  with  the  tenant  for  life  in  making  a  tenant  to 

the  prwcipc,  ^  o 

oniy'^f*'™**  the  praecipe,  and  a  recovery  was  suffered,  in  which  some 
ro^S^der-  oiily  of  them  were  vouched,  an  estate  of  freehold  co-ex- 
were  tensive  with  the  interests  of  the  others  or  other  cf  them, 

vouched 

who  was  or  were  not  vouched,  remained  in  the  tenant  to 
the  praecipe,  and  was  sufficient  to  give  validity  io  a  subse- 
quent recovery,  in  which  such  others  or  other  of  them  was 
or  were  vouched  (p).     2706. 
Surrender  of     If  a  pcrson,  haviui?  a  remainder  or  reversion  expectant 

a  life  estate  o     - 

to  the         on  an  estate  for  life  m  possession,  was  made  tenant  to  the 

remainder-  •*- 

xSJcraioner  P^secipe,  such  life  estate,  except  it  were  a  lease  for  life 
within  the  stat.  14  Geo.  2,  c.  20  par.  2702 — 4,  ought  to  have 
been  surrendered  to  the  remainderman  or  reversioner 
before  he  became  tenant  to  the  praecipe.  The  Courts  will 
presume  a  surrender  of  the  life  estate,  where  there  are 
sufficient  grounds  for  so  doing ;  as  where  the  possession 
has  accompanied  the  recovery  a  long  time,  as  for  forty 
years ;  or  where  there  are  entries  in  an  attorney's  book  o 

or  convoy-    a  Surrender  having  been  prepared  and  paid  for.     The  most 

auce  thereof  o  *      x  x 

toathii-d    yxsMol  course,  however,  was  for  the  prior  estate  for  life  to 

(p)  Collyer  v.  Maton^  2  B.  &  B.  085. 
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1)0  conveyed  to  some  third  person,  to  make  him  tenant  to  pt.  iit.t.is. 
the  praecipe  (q).    2707.  


Secton  III. 


The  operation  of  Fines  and  tlie  operation  of  Recoveries 

contrasted. 

Most  of  the  points  of  resemblance  and  of  difference  pr.  in.  t.i3, 
between  Fines  and  Eecoveries,  as  regards  their  operation,  — _11_1 
may  readily  be  collected  from  the  preceding  view  of  the 
modes  in  which  they  respectively  operate.     One  or  two  of 
these  differences,  however,  it  would  seem  expedient  par- 
ticularly to  notice.     2707a. 

At  the  same  time  as  a  recovery  barred  an  entail,  we  a  recovery 
have  seen  that  it  instantly  destroyed  the  estates  expectant  aStiSyi 
thereon,  and  created  a  fee  simple  out  of  the  estate  tail,  or  ^^  ^^ 

*        mainderand 

at  least  a  fee  commensurate  with  the  estate  which  at  the  ro\e™Jpn, 

Dut  a  nno 

time  of  granting  the  entail  was  vested  in  the  donor  (?•),  *^*^  "°** 
even  though  the  tenant  in  tail  declared  no  uses,  or  the 
uses  declared  were  void  (s).  The  effect  of  a  fine  was  very 
different.  While,  if  levied  with  proclamations,  it  instan- 
taneously barred  all  the  lineal  heirs  in  tail  of  the  cognizor, 
and  all  his  collateral  relations  who  were  privy  to  him  in 
blood  and  estate,  it  had  no  immediate  effect  on  the  subse- 
quent estates,  but,  until  the  expiration  of  the  five  years 
within  which  the  ownera  of  such  estates  were  allowed 
to  claim,  only  converted  the  estate  tail  into  a  base  fee, 
although  after  that  time,  indeed,  in  the  event  of  non-claim, 
the  estate  tail  became  an  estate  in  fee  simple  (^).     2708. 


(g)  Pres.  Shep.  T.  42,  n.  (82) ;  1  (a)    TaniMr  v.  Radfwd,  6   Sim. 

Prest.  Conv.  77—85.  21. 

(r)  See  5  Cru,  Dig.  tit.  36,  c.  9,  [t)  Soe  6  Cru.  Dig.  tit.  35,  c.  9  ; 

§  7  ;    2  BL  Com.   361  ;    1   Prest.  1  Preat.  Conv.  8  ;   Dot  d.  Gilbert  r! 

Conv.  1.  ifcM,  7  Mees.  A;  W.  125. 
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PT.iir.T.i3,      From  this  diversity  of  operation,  there  sometimes  re- 

Ch.  3,  8.  3.  . 

suited  some  most   important  practical  differences  in  the 

effect  of  the  two  assurances.     2709.    Thus — 
woumST^      1-  If  ^^^  immediate  reversion  or  remainder  in  fee  simple 
dSToyan    happened  to  be  vested  in  the  tenant  in  tail  himself,  and 
branoe        had  dcsccuded  from  and  was  subject  to  an  incumbrance  of 

which  a  fine 

would         one  of  his  ancestors,  a  recovery  suffered  by  the  tenant  in 

accelerate.  ^  . 

tail  cut  off  the  incumbrance,  by  cutting  off  the  reversion 
or  remainder  subject  thereto.  But  if  a  fine  was  levied  by 
him,  it  served  to  accelerate  the  incumbrance :  for  the  base 
fee  into  which  the  estate  tail  was  converted  merged  in  the 
reversion  or  remainder  in  fee,  so  that  such  remainder  or 
reversion  became  an  estate  in  possession  ;  and  the  incum- 
brance which  was  unavailing  as  against  those  who  claimed 
under  the  entail  before  the  fine,  became,  by  the  operation 
of  the  fine,  accelerated  together  with  the  reversion  or  re- 
mainder, and  established  as  an  immediate  charge  upon 
those  persons  against  whom  it  was  before  of  no  avail,  that 
is,  against  the  tenant  in  tail  and  the  heirs  in  tail,  imder 
their  new  characters  of  tenant  in  fee  simple  and  heirs 
general,  which  they  acquired  by  the  fine  (u).  2710. 
2.  The  iiidi-      2.  If  a  pcrsou  sciscd  in  fee  ex  parte  matemii  suffered  a 

roct  opera- 
tion of  a  fine  recovery,  it  did  not  alter  the  mode  of  descent  (x).     In  the 

18  some-  ■'  ^    ' 

JSiTfrom*'  ^^"^^  ^f  *  tenant  in  tail  by  purchase  under  a  marriage 
r^veij.as  Settlement  made  by  his  maternal  ancestor,  with  the  re- 
dcHcent  o^  version  in  fee  by  descent  ex  parte  materna,  if  the  tenant  in 
t^il  suffered  a  recovery  to  the  use  of  himself  in  fee,  the 
estate  would  descend  to  his  heirs  ex  parte  paterna; 
because  the  estate  tail  acquired  by  purchase,  though  from 
his  maternal  ancestor,  would  so  descend ;  and  the  fee 
created  by  the  recovery  out  of  the  estate  tail  descended 

(u)  See  5  Cru.  Dig.  tit.  35,  c.  12,  Prest.  64—5. 
§  9,  10  ;  tit.  36,  c.  9,  §  7  ;   1  Prest  (x)  5   Cru.  Dig.  tit  86,  c.  9,  § 

Conv.  9,  10, 13,  14  ;   2  Pres.  Shep.  12,  13. 
T.  286  ;  Watk.  Conv.   3rd  ed.  by 
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in  the  same  manner  as  the  estate  tail  (y).    Whereas,  if  a  pt.iit.t.i3, 

^*^ '  ^  \      ^      Ch.  3,  8.  3, 

tenant  in  tail  similarly  situated  had  levied  a  fine,  it  is 

conceived  that  the  property  would  have  descended  to  his 
heirs  ex  parte  matemS, ;  because  the  estate  tail,  which  was 
alone  originally  descendible  to  his  paternal  heirs,  would 
have  been  converted  into  a  base  fee,  and  that  base  fee 
would  have  merged  in  the  reversion  in  fee  simple  descen- 
dible to  his  maternal  heirs.    2711. 

(y)  See  5  Cnu  Dig.  tit.  36,  c.  9,  §  14,  15  ;   1  Prest.  Conv.  197. 
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TITLE  XIV. 

OF  ALIENATION  OF  COPYHOLDS  BY  VOLUNTARY  GRANT  AND 
ADMITTANCE,  BY  SURRENDER  AND  ADMITTANCE,  BY 
BARGAIN  AND  SALE  AND  ADMITTANCE,  OR  BY 
RECOVERY. 

Part.  III.  ALIENATION  of  copyholds  may  be  either  by  the  lord  of  the 
manor,  or  by  one  tenant  of  the  manor  to  another.  We  have 

Alienation  '  "^ 

u?i  tenSnJ  already  made  some  few  observations  upon  alienation  by  the 

lord  by  way  of  voluntary  grant  (a).    2712. 
Ordinary         With  regard  to  alienation  by  one  tenant  to  another,  no 

mode  of  °  •' 

TOpyhSds    ordinary  assurance   applicable  to    property  of    freehold 

tenure  has  any  operation  upon  the  legal  estate  in  copy- 

whon  held    holds  (6).    The  ordinary  mode  of  alienation  of  a  copyhold 

in  foe  siin« 

pio-  by  a  tenant  having  an  estate  in  fee  simple  is  by  surrender 

Surrender    and  admittance,  that  is,  a  surrender  or  yielding  up  of  his 

nnd  admit-  ^  o       i 

t*^<»'  estate  by  the  tenant  to  the  lord  or  his  steward,  to  the  use 
of  the  alienee,  or  for  such  purposes  as  in  the  surrender  are 
expressed;  and  an  admittance  of  the  alienee  or  person 
intended  to  take,  to  hold  to  him  and  his  heirs  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor.  Tlie 
surrender  and  admittance  are  entered  on  the  court  roll, 
and  the  new  tenant  receives  a  copy  of  this  entry  (c). 
Before  admittance,  it  was  necessary,  until  a  recent  enact- 
ment,  that  the  surrender  should  be  presented  by  the 
homage  or  jury,  by  way  of  giving  the  lord  notice  of  the 
surrender,  unless  he  chose  to  proceed  without  it.  But  by 
the  stat.  4  &  5  Vict.  c.  35,  s.  90,  presentment  is  no  longer 
necessary.     2713. 

(a)  Supra,  par.  304—8.  (c)  Burton,  §  1263  ;  2  BL  Com. 

(6)  2  BL  Com.  367  ;  1  Cruise  T.      366  j  1  Cruise  T.  10,  c.  3,  §  17. 
10,  c  3,  §  17. 
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We  have  seen  (par.  297 — 8)  that  in  the  ease  of  free  part.  hi. 

.  TiTUJ  XIV. 

copyholds,  a  deed  of  bargain  and  sale  is  sometimes  em- 


ployed, instead  of  a  surrender.     And  sometimes,  to  avoid  and^o. 
the  necessity  for  admittance  of  trustees  for  sale  of  copyholds  ^°[^^  <>' 
under  a  will,  a  mere  power  of  sale  is  given  them  without 
any  estate,  and  they  then  execute  a  deed  of  bargain  and 
sale  in  favour  of  the  purchaser,  which  gives  him  the  right 
of  claiming  admittance  from  the  lord  (({).     2714. 

Where  a  man  has  only  a  right  to  a  copyhold,  he  may  iw«mo« 
release  it  by  deed  or  by  copy  to  one  who  is  admitted  (e). 
2715. 

Estates  tail  in  copyholds  are  not  capable  of  being  Modes  of 
discontinued ;  nor  could  any  assurance  be  made  of  them  ©ntaua. 
similar  to  a«fine :  but  in  all  cases  previous  to  the  stat. 
3  &  4  Will.  4,  c.  74  (which,  as  we  have  seen,  abolished 
recoveries  and  substituted  other  modes  of  disposition  by 
tenants  in  tail  and  owners  of  base  fees  in  copyholds)  (/), 
such  estates  might  be  enlarged  into  fees  simple,  either  by 
some  appropriate  proceeding  in  the  lord's  court  (which  was 
most  commonly  analogous  to  a  common  recovery,  and 
called  by  that  name),  or,  in  the  absence  of  a  custom  for 
that  purpose,  by  a  mere  surrender  (gr).    2716. 

By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  4,  no  fine  or  re-  ^^^  "*"    , 

J  '  '  '  recovery  of 

covery  levied  or  suffered  in  a  superior  Court  of  lands  of  JSnt" 
the  tenure  of  ancient  demesne  may  be  reversed  as  to  any  ^®"""®- 
person  except  the  lord  of  the  manor ;  and  every  such  fine 
or  recovery  which  may  be  reversed  as  to  him  will  still 
remain  valid  against  and  as  binding  upon  the  conusors  or 
vouchees,  and  all  persons  claiming  imder  them,  as  if  not 
reversed.    2717. 

By  s*  5  of  the  same  Act,  if  a  fine  or  recovery  has  been 

(cO  See  9  Jama,  ft  BytK  by  Sweet,  {g )  BnrtoD,  §  1286 ;  5  Cruiae  T. 

424,  87,  c.  2,  §  7, 19  ;  Co.  Litt.  60  a,  b, 

(e)  Co.  Litt.  69  a.  &  n.  3,  1. 
(/)  See  snpra,  par.  2209  et  seq. 

VOL.   IL  A  A 
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paktiil   levied  or  Buffered  in  a  superior  Court  of  lands  of  the 

TiTLB  XIV.  ^ 

tenure  of  ancient  demesne,  and  subsequently  a  fine  or 

recovery  has  been  levied  or  suffered  of  the  same  land  in 
the  court  of  the  lord  of  the  manor,  the  fine  or  recovery  in 
the  lord's  court  will  be  as  valid  as  if  the  tenure  had  not 
be^n  altered.    2718. 

By  8.  6  of  the  same  statute,  tenure  of  ancient  demesne, 
where  suspended  or  destroyed  by  levying  or  suffering  a  fine 
or  recovery  in  a  superior  Court,  will  be  restored  where  the 
lord  is  not  barred  of  his  right  to  reverse  such  fine  or  re- 
covery, provided   his  rights   shall  have  been  recognised 
within  twenty  years  from  the  1st  January,  1834.    2719. 
imraider        ^^  ^^^  general  custom,  every  copyholder  may  surrender 
in  Court,  or  he  may  surrender  out  of  Court  to  the  lord 
himself  or  his  steward.    But  he  cannot  surrender  out  of 
Court  to  the  lord  by  the  hands  of  any  other  person,  except 
by  particular  custom  (A).    2720. 
ivhert  By  the  old  law,  grants  and  admittances  must  generally 

admittanoefl  havc  bccu  made  at  a  court  held  within  the  manor.    But 

may  00 

^^°^^  by  particular  custom,  the  court  might  be  held  out  of  the 
manor,  and  grants  and  admittances  made  there  (t).  And 
by  the  stat.  4  &  5  Vict.  c.  35,  s.  87,  it  is  enacted  "  that^ 
after  the  31st  day  of  December,  1841,  it  shall  be  lawful 
for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  to  grant  at  any  time  and  at  any  place, 
either  within  or  out  of  such  manor,  and  without  holding  a 
court  for  such  manor,  any  lands,  parcel  of  such  manor,  to 
be  held  by  copy  of  court  roll,  or  according  to  the  custom 
of  the  said  manor,  which  such  lord  shall  for  the  time  being 
be  authorised  or  empowered  to  grant  out  to  be  held  by 
copy  of  court  roll,  or  according  to  such  custom,  so  never- 
theless that  such  lands  be  granted  for  such  estate  only, 
and  to  such  person  only,  as  such  lord,  steward,  or  deputy 

{h)  Co.  Litt.  59  a,  &  lu  6.  (i)  1  Cruise  T.  10,  c  1,  §  22. 
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shall  for  the  time  being  be  authorized  or  empowered  to  tT^^JI'j^, 

grant  the  same."    And  by  s.  88,  it  is  enacted,  "  that,  after 

the  31st  day  of  December,  1841,  it  shall  be  lawful  for  the 
lord  of  any  manor,  or  his  steward,  or  the  deputy  of  such 
steward,  to  admit,  at  any  time,  and  at  any  place,  either 
within  or  out  of  such  manor,  and  without  holding  a  court 
for  such  manor,  any  person  as  tenant  to  any  lands,  parcel 
of  such  manor,  to  be  held  by  copy  of  court  roll,  or  ac- 
cording to  the  custom  of  such  manor,  to  and  for  which  such 
person  shall  for  the  time  being  be  entitled  to  be  admitted/' 
But  by  s.  91,  it  is  provided,  "that  where  by  the  custom  of 
any  manor  the  lord  of  such  manor  is  authorised,  with  the 
consent  of  the  homage  of  such  manor,  to  grant  any  common 
or  waste  lands  of  such  manor  to  be  holden  of  the  lord  by 
copy  of  court  roll,  nothing  in  this  Act  contained  shall 
operate  to  authorize  or  empower  the  lord  to  grant  any  such 
common  or  waste  lands  without  the  consent  of  the  homage 
assembled  at  a  customary  court  holden  for  such  manor,  &;c/* 
2721. 

Prior  to  this  Act,  an  admittance  by  the  steward,  as  such, 
out  of  the  manor,  whether  at  a  court  or  otherwise,  was  in-* 
operative,  unless  by  virtue  of  a  special  authority  from  the 
lord,  or  unless  subsequently  ratified  by  him  and  notified  to 
the  homage  (j).    2722. 

By  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  3 — 5,  in-  Admittance 

of  peraona 

fants,  femes  covert,  and  lunatics  may  be  admitted  to  copy-  ^JJ^^ 
hold  estates  by  their  guardian,  committee,  or  attorney.  By 
s.  6,  if  the  fines  are  not  paid,  the  lord  may  enter  and  receive 
the  profits  of  the  copyhold  till  he  is  satisfied.  By  s.  8, 
guardians,  or  husbands,  or  committees  paying  fines,  may  re- 
imburse themselves  out  of  the  rents  of  the  copyhold.  And 
by  s.  9>  no  forfeitui'e  is  to  be  incurred  by  an  infant  for  not 
appearing  or  for  refusing  to  pay  fines.     But  the  stat.  16  & 

( ;•)  Doe  d.  Gutterldgt  v.  Sotoerby,  7  Com.  B.  (N.  S.)  699. 

A  A  2 
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pabtiii.   17  Vict  c.  70,  repeals  this  Act,  as  regards  lunatics,  and 

Title  XIV. 


makes  certain  enactments  on  the  subject  (k).    2723. 

itoitotiin        ^®  words  of  limitation  in  the  surrender  must  be  the 

iu^dcr    same  as  those  which  would  be  required  in  the  conveyance 

SiudSSn     of  freehold  lands,  uidess  the  peculiar  custom  authorises  a 

variation.    And  the  surrender  is  generally  to  be  construed 

in  the  same  manner  as  a  conveyance  at  common  law  (Z). 

2724. 

circum-  Admittance  may  take  place,  first,  upon  a  voluntary  grant 

Udmitton!^  from  the  lord.     Secondly,  upon  a  surrender  or  devise  by 

Jul^el^**     the  former  tenant     And,  thirdly,  upon  a  descent  (m). 

2725. 
noTi^"*^         If  a  person  marries  a  woman  who  has  a  term  of  years  or 
mittcd.       other  greater  estate  in  a  copyhold,  though  he  thereby  be- 
comes seised  or  possessed  of  the  copyhold,  yet  as  it  is  jure 
alieno,  he  is  not  obliged  to  be  admitted,  and  therefore  not 
liable  to  a  fine  (n).     2726. 
RightJi  of         After  surrender,  and  before  admittance  of  the  surrenderee, 

surroiideroo 

hcton        the  surrenderor  remains  tenant  to  the  lord  :  and  if  the  sur- 

aduiittanoo. 

renderee  surrenders  to  another,  the  surrender  is  void,  and 
cannot  be  confirmed.  But  the  surrenderee  is  so  far  re- 
garded as  owner,  that  the  surrenderor  cannot  revoke  the 
surrender,  or  convey  away,  or  incumber;  and  the  surren- 
deree may  make  an  equitable,  though  not  a  legal,  transfer 
by  act  inter  vivos ;  and  if  the  surrenderee,  in  the  case  of  a 
free  copyhold,  dies  before  admittance,  his  widow  is  entitled 
to  dower  (o).  Before  the  stat  1  Vict  c.  26,  s.  3,  a  sur- 
renderee befoitJ  admittance  could  not  devise  (  p).  2727. 
hif^OT  "*'  -^^^  ^®^  ^^^  ^  complete  a  title  without  admittance,  as 
bJfo^       with  it,  against  all  the  world  (q),  except  the  lord.    Indeed, 

admittance. 

(i)  See  Pt.  IV.  T.  1,  c.  6.  ^59  ;    2    BL    Com.    868  ;    Coote 

[1]  Burton,  §  1278 ;  5  CruiBe  T.  Mortg.  3nl  ed.  lU. 
37,  c.  1,  §  76,  84,  85.  {p)  1  Jarm.  WiUn,  2nd  ed.  48. 

(m)  2  BL  Com.  870.  {q)   2  BL  Com.  871,  Christiui's 

(«)  1  Cruise  T.  10,  c.  4,  §  19.  note, 
(o)  See  6  Cruiae  T.  37,  c.  1,  §  53 
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upon  satisfying  the  lord  for  his  fine  due  upon  the  descent,  PARTiir. 


he  may  surrender  into  the  hands  of  the  lord  to  whatever 
use  he  pleases  (r).  And  even  before  the  stat.  1  Vict.  c.  26, 
s.  3,  an  heir  at  law  might  devise  a  copyhold  estate 
descended  to  him,  without  having  been  admitted,  and 
without  previous  payment  of  the  lord's  fine  (s).  But,  until 
admittance,  a  devisee  cannot  surrender  the  tenement,  nor 
before  the  stat.  1  Vict,  c,  26,  s.  3,  could  he  devise  it  (t). 
2728. 

The  eflfect  of  the  stat.  1  Vict.  c.  26,  s.  3,  is  to  enable  the 
devisee  to  devise  without  any  surrender  to  the  use  of  his 
will :  it  does  not  devest  the  estate  out  of  the  customary 
heir,  and  vest  it  in  the  devisee :  until  the  admittance  of  the 
devisee,  the  estate  remains  in  the  customary  heir :  and 
hence  where  the  devisee  refuses  to  be  admitted,  the  lord 
cannot  seise  quo-usque  for  want  of  a  tenant  (u),    2729. 

The  uses  expressed  in  the  surrender  entirely  govern  the  Admittance 
operation  of  the  subsequent  admittance.  If  any  other  Jj^^'^^^ 
person  than  he  to  whose  use  the  surrender  was  made  is  ad- 
mitted by  the  lord,  he  acquires  no  title ;  and  if,  on  the 
admittance  of  the  surrenderee,  other  words  of  limitation 
are  used  than  those  in  the  surrender,  they  are  of  no  avail, 
and  the  estate  expressed  in  the  surrender  takes  effect  (v). 
2730. 

By  the  general  custom,  admittance  of  a  tenant  for  life  Admittance 

•'  *^  of  remain- 

is  that  of  the  remaindermen,  so  as  to  vest  the  estate  in  d«"»«n. 
them  (w).    2731. 
The  admittance  of  one  joint  tenant  is  the  admittance  Admittance 

^  of  one  Joint 

of  all  his  co-tenants  (aj).     2732.  ^<^"»"*- 

(r)  2  Bl.  Com.   371 ;  Burton,  §  (u)  Garland  ▼.   Mead,   L.  R.  6 

1295.  Q.  B.  441. 

(«)  Right  d.  Taylor  v.  BanU,  3  B.  (v)  Burton,  §  1276, 

k  Ad.   664  ;    Burton,  §  1295  ;    1  (w)  SmOh  v.  Olatscocl;  4  Com.  B* 

Jarm.  Willa,  2nd  ed.  47.  357. 

{t)  Burton,  §  129*;  iJarm.  Wills,  (x)  Bencey.  Gilpin,  L.  R.  3  Ex. 

2nd  ed.  47.  76,  81,  84. 
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pakt  III.       The  title  of  the  tenant  upon  admittance  relates  back  to 

-^ the  surrender  (y).    2733. 

reiateaback.  In  admittances  upon  surrender  or  upon  descent,  the  lord 
f£ w1»w  is  to  no  intent  reputed  as  owner,  but  as  a  mere  instnunent. 
SoSsIn  ^*  As  no  manner  of  interest  passes  into  Mm  by  the  surrender 
on  surren-  or  the  death  of  his  tenant,  so  no  mterest  passes  out  of  mm 

der  or  dca-  ^    ^ 

cent.  |jy  i\^^  admittance.  It  is  a  merely  ministerial  act,  and 
therefore  it  is  immaterial  whether  the  lord's  estate  in  the 
manor  is  in  fee  or  for  years,  or  whether  his  possession  is  by 
right  or  by  wrong  (s).  And  a  fortiori  the  regularity  of  the 
steward's  appointment  is  not  material  (a).    2734$. 

Fines,  wh«n  A  sum  of  moucy,  called  a  fine,  is  due  to  the  lord  on  an 
admittance^  whether  upon  descent,  or  upon  a  surrender  or 
a  devise  by  a  former  tenant,  or  upon  a  voluntary  grant  (6). 
On  the  admittance  of  joint-tenants^  the  fine  is  not  a  single 
fine,  but  is  increased  by  the  number  of  the  co-tenants  (c). 
And  if  a  person  entitled  to  copyholds  in  fee  dies  without 
having  been  aduEiitted,  two  fines  are  payable  on  the  admis- 
sion of  his  devisee  (d).  Where  a  man  acquires  a  copyhold 
by  the  custom  of  curtesy,  or  a  woman  acquires  a  copyhold 
by  the  custom  of  free  bench,  a  fine  is  payable  in  some 
manors  on  the  admittance  of  these  tenants,  and  in  others 
not  (e).  As  by  the  general  custom  of  copyholds,  the  ad- 
mittance of  a  tenant  for  life  is  an  admittance  of  the  persons 
in  remainder,  so  the  fine  is  not  assessed  for  the  particular 
estate  alone,  but  for  the  whole  inheritance.  In  some 
manors,  however,  by  particular  custom,  persons  in  re- 
mainder must  be  admitted,  and  pay  a  fine  on  their  admit- 
tance (/).    And  where  this  custom  exists,  the  same  rule 


(y)  Bmee  v.  GUpin,  L.  R.  8  Ex.  (c)  Bencev.  Gttpin,  L.  R.  3Ex.  76. 

76,  88,  84.  (rf)  Lord  Landeshorougk  v.  FotUr, 

(2)  2  Bl.  Com.  870—1 ;  Burton,  3  Best  &  Sm,  805. 

§  1277  ;  Co,  Litt  58  b,  69  b.  (c)  1  Cruise  T.  10,  c  4,  §  4. 

(a)  Burton,  §  1277.  (/)  1  Cruise  T.  10,  c  4, §  10, 13 ; 

(6)  1  Cruise  T.  10,  c  4,  §  1,  2,  3.  1  Scriven  on  Copyh.  4tli  ed.  by 
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ought  to  be  applied  to  an  executory  devisee  who  becomes  ^^k  xiv 

entitled  on  the  defeasance  of  an  estate  in  fee  (g).    A  fine 

being  only  due  as  a  consideration  for  the  admittance  of  a 
new  tenant,  if  a  copyholder  surrenders  for  life,  reserving 
the  reversion  to  himself,  and  the  tenant  for  life  dies,  the 
surrenderor  may  enter  without  paying  a  fine,  because  the 
reversion  was  never  out  of  him.  So  if  a  copyholder  grants 
his  estate  to  a  stranger  upon  condition,  and  afterwards 
enters  for  the  condition  broken,  he  is  not  liable  to  the  pay- 
ment of  a  fine ;  because  he  comes  in  of  his  old  estate  (A). 
And  where  a  testator  directs  certain  persons  to  sell  his 
copyholds,  they  need  not  be  admitted,  and  consequently 
they  are  not  liable  to  the  payment  of  a  fine  (i).  And 
where  a  copyhold  is  devised  to  trustees  for  a  term, 
and  subject  thereto  to  a  person  in  fee,  and  he  is  admitted, 
and  pays  the  full  fine  which  would  be  due  from  a  tenant 
in  possession  in  fee,  the  lord  has  both  a  tenant  on  the  roll 
and  a  full  fine,  and  therefore  cannot  force  the  trustees  to 
come  in  and  be  admitted,  and  pay  a  fine  {j),    2735. 

A  fine  is  due  on  the  change  of  the  lord  by  the  act  of 
God,  but  not  by  his  own  act  (Ic).     2736. 

The  lord  may  not  take  more  than  two  years'  improved  ^^^^^ 
annual  value,  in  the  case  of  a  fine  arbitrary  (i),  except  upon 
a  voluntary  grant  {m).  The  value  is  not  estimated  by  the 
rent  under  a  lease ;  and  a  deduction  is  made  on  account  of 
quit  rents,  but  not  on  account  of  land  tax  (w).  In  some 
manors  the  fine  for  two  lives  taking  successively  is  as  much 
and  half  as  much  as  the  fine  for  one  life ;  and  the  fine  for 
three  lives  as  much  and  half  as  much  as  the  fine  for  two 
lives  (o).    2737. 

Stahnan,  294—6,  842—3.  Q.  B.  (Ex.  Ch.)  888. 

ig)  Randfield  v.  JRandfieid,  8  De  {k)  Co.  Litt  59  b. 

G.  F.  &  J.  766.  [I)  1  CruiBe  T.  10,  c.  4,  §  82, 36. 

(h)  1  Cndae  T.  10,  c  4,  §  15.  (m)  See  1  Cnuae  T.  10,  c.  4,  §  38. 

(»)  1  Cruise  T.  10,  c.  4,  §  21.  (n)  1  Cruise  T.  10,  a  4,  §  36. 

U)  Evmngham  v.  Ivatt,  L.  E.  8         (o)  1  Cruise  T.  10,  c.  4,  §  34, 
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tTtSIiv  ^^  many  manoTs,  npon  the  death  of  a  copyholder,  even 
^^^^  though  he  was  only  tenant  for  life,  the  lord  becomes 
entitled  to  his  best  beast  or  best  chattel,  whether  con- 
sisting of  a  jewel  or  piece  of  plate  or  anything  else,  or  to 
some  pecuniary  composition  in  lien  thereof  (p).  A  heriot 
is  only  due  on  the  death  of  a  legal  tenant,  not  on  tlie 
death  of  the  person  entitled  to  an  equitable  estate  in  a 
copyhold  (q).  No  heriot  is  due  on  the  death  of  a  married 
woman ;  because  she  can  have  no  legal  estate  in  chattels  (r). 
Where  a  copyhold  estate  is  divided  into  two  parts  by  a 
devise  of  it  to  two  persons,  as  tenants  in  common,  each  of 
the  devisees  is  subject  to  the  payment  of  a  separate  fine, 
and  to  a  several  heriot  («).  2738. 
serrices.  g^it  of  court  is  a  scrvicc  to  which  all  copyholders  are 
bound.  But  in  many  manors  copyholders  are  also  liable, 
by  particulars  custom,  to  the  payment  of  rent  service,  rents 
of  assize  and  reliefis,  and  to  the  performance  of  a  variety  of 
services  (t).    2739. 

(p)  1  CniiBe  T.  10,  a  4,  §  45 ;  2  BL  Com.  424. 

BL  Com.  422—424.  («)  1  Crmae  T.  10,  c  4,  §  55. 

iq)  1  Crniae  T.  10,  c  4,  §  49.  (0  1  CnuBe  T.  10,  c.  8,  §  2. 
(r)  1  Crniae  T.  10,  a  4,  §  51 ;  2 
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TITLE  XV. 

OF  ALIENATION   BY  WILL. 


CHAPTER  I. 

OF  WILLS    GENERALLY,   AND   OF  DEVISES  AND  BEQUESTS 

JOINTLY  CONSIDERED. 


Section  I. 
Of  Wills  gefnerally. 


A  WILL  is  a  dispoRition  of  property  which  is  not  to  take  Pr.ni.T.i5, 

C/H«  1)  8*  la 

effect  in  any  manner,  either  inchoately  or  absolutely,  before  — 

the  death  of  the  testator,  that  is,  the  person  whose  property  ^^''^^ 
is  so  disposed  of,  but  is  to  take  effect  on  or  after  that 
event.    So  far  as  a  will  relates  to  personal  estate,  it  is 
sometimes  termed  a  "  t^tament,''  and  sometimes  a  **  last 
will  and  testament "  (a).     2740. 

A  codicil  is  a  supplement  which  is  made  to  a  will,  for  neflnition 

*  of  a  codicil. 

the  purpose  of  altering,  explaining,  adding  to,  or  subtract- 
ing from  the  dispositions  made  by  the  will  (6).     2741.  . 
A  donatio  mortis  causa  bears  a  resemblance  to  a  testa-  nonatio 

mortis 

mentary  disposition,  but   yet  materially  differs  from  it.  *^"**- 
This  kind  of  donation  is  a  gift  of  personal  property,  made 
by  one  who  apprehends  that  he  is  in  peril  of  death,  and 
evidenced  by  a  manual  delivery  by  him  or  by  another 

(a)  Co.  Litt.  Ill  a.  Hayes  &  Jann.  Concise  Forms  of 

(6)  2  BL  .Com.  600  ;  6  Cruise  T.      Wills,  6th  ed,  by  Mr.  T.  S.  Badger- 
88,  c  1,  §  18.    Ab  to  oodidls,  see     Eastwood,  pp.  444 — 8. 


lOlC  OF  WILI5  GENERALLY. 

pt.  iir.T.15,  pei'sou  iii  his  lifetime  by  his  direction,  to  the  donee  or 

V>>II.  I|  H,    I. 

some  one  else  for  the  donee,  of  the  property  itself^  or  of  the 

means  of  obtaining  possession  of  the  same,  or  of  the 
writings  by  which  the  ownership  thereof  was  created,  and 
conditioned  to  take  effect  absolutely  in  the  event  of  his  not 
recovering  from  his  existing  disorder,  and  not  revoking 
the  gift  before  his  death  (c).  Such  a  donation  partakes 
partly  of  the  characteristics  of  a  gift  inter  vivos,  and 
partly  of  those  of  a  legacy.  It  diflFers  from  a  legacy  in 
these  respects :  1.  It  takes  effect  sub  modo  from  tiie 
delivery  in  the  limetime  of  the  donor;  and  therefore  it. 
cannot  be  proved  as  a  testamentary  act  in  the  proper 
Court.  2.  It  requires  no  assent  or  other  act  on  the  part 
of  the  executor  or  administrator  to  perfect  the  title  of  the 
donee.  It  differs  from  a  gift  inter  vivos  in  certain  respects 
in  which  it  resembles  a  legacy  :  1.  It  is  revocable  during 
the  donor's  lifetime.  2.  It  may  be  made  to  the  wife  of 
the  donor-  3.  It  is  liable  to  the  debts  of  the  donor  on  a 
deficiency  of  assets  (d).  2742. 
men?S?Sin  Althoiigh  a  will  made  in  execution  of  a  power  does  not 
^^rties  derive  its  effect  from  the  Statute  of  Wills,  but  fipom  the 
of  a  devise.  ^^^  ^  ^^^  ^^  which  the  powcr  is  created,  and  a  will 

made  under  these  circumstance  is  in  fact  an  appointment 
of  a  use;  yet,  being  made  through  the  medium  of  a 
devise,  it  has  all  the  essential  properties  of  a  will.  Thus 
a  will  made  in  execution  of  a  power  is  revocable ;  the 
appointee  must  survive  the  appointor,  in  order  that  the 
appointment  may  have  any  effect ;  an  appointee  in  fee 
simple,  if  heir  at  law,  was,  by  the  old  law,  in  by  descent, 
not  by  purchase ;  and  a  will  made  in  execution  of  a  power 
is  construed  in  the  same  manner  as  a  proper  will  (e),  2743. 

(c)  See   Story's  Eq.  Jur.   §  606,  (d)  Story's  Eq.  Jur.  §  606  a ;  1 

607  a,  607  c  ;  1  Spence's  Eq.  Jur.  Sjpence's  Eq.  Jur.  196. 

196;    2  Spence's   Eq.    Jur.   912;  («)   4  Cruise  T.  32,  c.  16,  |  24 

Pinoell  V.  HelHcar^  26  Beav.  261.  —6. 
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All  adults  who  have  a  power  of  disposing  of  their  real  ^-  "lt.is, 

or  personal  estate  by  any  conveyance  inter  vivos,  may :r~ 

dispose  of  them  by  will  (/).  Person  born  deaf,  blind,  "»^«*^^' 
and  dumb,  as  having  always  wanted  the  common  inlets 
of  undei-standing,  are  incapable  of  making  a  will.  Such 
as  have  their  senses  besotted  with  drunkenness  are  also 
incapable  of  making  a  will,  by  reason  of  mental  dis- 
ability (jg).  And  persons  under  such  circumstances  of 
duress  that  they  cannot  be  supposed  to  have  been  free 
agents,  are  incapable  of  making  a  will  (A).  Of  the  dis- 
abilities arising  from  unsoundness  of  mind,  infancy,  and 
coverture,  we  shall  have  occasion  to  speak  in  the  Fourth 
Part  of  this  Compendium  (i).  But  it  may  be  here  observed, 
that  where  a  testator  is  under  any  disability  at  the  time 
when  the  will  is  made,  it  does  not  become  valid  by  the 
removal  of  the  disability  before  his  death ;  for  the  party 
must  be  capable  of  making  a  will,  at  the  time  when  the 
will  is  executed  (j).    2744. 

Equity  will  rectify  a  clear  mistake  or  omission  in  a  will,  where 
if  it  is  apparent  on  the  face  of  the  will,  but  not  other-  JjJJj^*^^ 
wise  (k),  except  in  certain  cases  of  mistake  in  the  name  or  cweJy. 
description  of  a  devisee  or  legatee  (I),    2745« 

It  is  essential  to  the  validity  of  a  will,  that  at  the  time 
of  its  execution  the  testator  should  know  and  approve  of 
its  contents  (m).    2746. 


(/)  6  Cruifle  T.  38,  c.  2,  §  1 ;  1 
Wins.  Ezon.  4tli  ed.  11.  As  to 
competency  to  make  a  will,  and 
undue  influence,  see  Hayes  &  Jarm. 
Concise  Forms  of  Wills,  6  th  ed.  by 
Mr.  T.  S.  Badger-Eastwood,  p.  83 
—87. 

iff)  2  Bl.  Com.  497;  1  Jarm. 
WiUa,  2nd  ed.  26. 

{h)  2  Bl.  Com.  497. 

(i)  As  to    criminals,   see  supra. 


par.  1615—1628. 

0)  6  Cruise  T.  38,  c.  2,  §  10;  1 
Jarm.  Wills,  2nd  ed.  81. 

{k)  Story's  Eq.  Jur.  §  179,  180, 
181 ;  1  Jarm.  Wills,  2nd  ed.  887— 
340  ;  Parker  v.  TootaH,  11  H.  L. 
Cas.  143  ;  In  re  DanieCi  Settlement 
TrusU,  L.  R.  1  Ch.  D.  (Ap.)  876. 

(/)  See  infra.  Sect.  VI.  §  I. 

(i»)  ffoitUow  V.  Stobie,  Law  Eep. 
1  Prob.  &  M.  64. 
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Section  II. 
Of  the  Bequbsiie  Forms  in  Devises  and  Bequetsts. 

1.  Of  the  Law  as  to  the  Requisite  Forms  before  tlie  Stat, 

1  Vict.  c.  26. 

Pr. III.T.15,      Testaments  are  divided  into   two  sorts:  written,  and 

Ch.  1,  8.  2.  -I'll 

verbal  or  nuncupative  ;  of  which  the  former  is  committed 

eithor        to  writing  in  the  first  instance,  while  the  latter  depends  in 

written  or  °  ^ 

verbal  \^i^  fjfst  instance  merely  upon  oral  evidence,  and  was  laid, 
by  tiie  Statute  of  Frauds,  29  Car.  2,  c.  3,  under  many  re- 
strictions, except  when  made  by  mariners  at  sea  and 
soldiers  in  actual  service  (n).    2747. 

Requisites       Bv  thc  5th  sectiou  of  that  statute,  it  is  enacted,  "  That 

to  a  deyfae 

under  the    all  dcvises  and   bequests  of  any   lands  or    tenements. 

Statute  of  X  •f 

Frauds.  devisable  either  by  force  of  the  Statute  of  WiUs,  or  by 
this  statute,  or  by  force  of  the  custom  of  Kent,  or  the 
custom  of  any  borough,  or  any  other  particular  custom, 
shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same  or  by  some  other  person  in  his  presence  and  by 
his  express  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void  and  of  none 
effect  (o).    2748. 

In  consequence  of  this  statute,  the  following  circum- 
stances are  absolutely  necessary  to  the  validity  of  a  devise 
of  hereditaments  of  freehold  tenure  made  before  the  year 
1838  :  1.  That  it  be  written.  2.  That  it  be  signed  by  the 
party  himself  or  by  some  other  in  his  presence  or  by  his 
express  directions.  3.  That  it  bo  attested  by  three  or  four 
witnesses  in  the  presence  of  the  testator  (2^).  But  it  was 
held  that  copyholds  were  not  within  the  Statute  of  Frauds, 

(n)  2  BL  Com.  600.  (p)  6  Cruise  T.  88,  a  6,  §  2 ;  2 

(0)  Burton,  S  260.  Bl.  Com.  876. 
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but  that  they  might  be  devised  by  any  instrument  which  vr.  ultu, 

was  adequate  to  the  testamentary  disposition  of  personal 

estate  (q).     2749. 

Except  in  the  case  of  a  bequest  of  stock  in  the  public  b^^jj'oid 
funds,  which  was  required   by   certain   statutes    to   be^*?,**'® 
attested  by  two  witnesses,  a  testament  of  chattels  is  good,  poreonaity. 
by  the  old  law,  if  proved  to  be  written  in  the  testator's 
own  hand,  though  without  his  name   or  seal  to  it,  and 
without  any  witnesses  present  at  its  publication.     And 
though  written  in  another  man's  hand,  and  never  signed  by 
the  testator,  yet  if  proved  to  be  according  to  his  instruc- 
tions, and  approved  by  him,  it  is  a  good  will  of  personal 
estate  (r).     2750. 

Where  a  will  is  written  on  several  sheets  of  paper,  the  Further 
proper  practice  is  to  sign  each  page.     If  the  will  was  ^  »*»»i"8- 
contained  in  one  sheet  of  paper,  it  was  sufficient  by  the  old 
law  if  the  testator's  name  were  written  by  himself  in  any 
part  of  it  (s).     27E1. 

By  the  old  law,  it  was  necessary  that  a  devise  should  be  J^®™"u^f 
published,  that  is,  the  devisor  must  have  done  some  act  *'^"' 
from  which  it  could  be  concluded  that  he  intended  the 
instrument  to  operate  as  a  will  or  devise.  If,  however,  he 
executed  the  will,  and  the  words  "  signed  and  published 
by  him  as  and  for  his  last  will  and  testament"  occurred, 
that  was  a  sufficient  publication  (t).  And  even  an  attesta- 
tion of  the  testator's  having  signed  or  signed  and  sealed  the 
will,  without  the  mention  of  publication,  is  sufficient 
evidence  of  publication  (u).  And  publication  was  not 
necessary  in  the  case  of  personal  estate  (a).     2752. 

{q)  1  Jarm.  Wills,  2nd  ed.   83 ;  Such  a  practice  opens  a  wide  door 

and  see  infra,  c.  2,  a  3.  to  fraud. 

(r)    2  BL  Com.   501 ;    1  Jarm.         (0  6  Cruise  T.  38,  c  6,  §  50, 51. 
WiUb,  2nd  ed.  82,  83.  (n)  Mackinlty  v.    Siwny    8  Sim. 

(t)  6  Cruise  T.  88,  c.  5,  §  7,  9  ;  1  561  ;     Bartholomew  v.   Harrit,  15 

Jann.  Wills,  2nd  ed.  66.    It  is  mar-  Sim.  78  ;   Vincent  v.  BUhopofSodar 

vellous  that  it  should  ever  have  been  and  Man,  4  De  6.  &  S.  294. 
sufficient  merely  to  sign  the  latt  page.         {x    1  Wms.  Exors.  4th  ed.  71. 
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pt.iii.t.15,      Where  the  testator  owns  his  handwriting  before  the 

vH.  1|  8*  2« 

witnesses,  it  is  sufficient,  though  they  do  not  see  him  si<m 

Further  .  o  ^  o 

remariu  as  hifl  name  Iv),    An  attestation,  even  of  a  de\'ise,  by  the 
tion.  witnesses  setting  their  marks  to  the  will,  is  good  within  the 

Statute  of  Frauds  {z).     It  is  not  necessary  to  the  validity 

• 

of  the  execution  of  a  will  even  of  lands  by  a  blind  man, 
that  it  should  be  read  over  to  him  in  the  presence  of  the 
attesting  witnesses  (a).  And  although  the  witnesses  at- 
tested at  different  times  it  was  sufficient  (ft)..    2753. 

An  infamous  person  (such  as  a  person  convicted  of  sheep- 
stealing)  is  not  a  competent  witness  (c).  And  formerly  a 
devisee,  legatee,  or  creditor  was  not  a  competent  witness  to 
a  devise.  This  occasioned  the  stat.  25  Qeo.  %  c.  6.  By 
s.  1,  **  if  any  person  shall  attest  the  execution  of  any  will 
or  codicil  which  shall  be  made  after  the  24th  day  of  June, 
1752,  to  whom  any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment  of  or  affecting  any  real  or  personal 
estate,  other  than  and  except  charges  on  lands,  tenements, 
or  hereditaments  for  payment  of  any  debt  or  debts,  shall  be 
thereby  given  or  made,  such  devise,  legacy,  estate,  interest, 
gift  or  appointment,  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will  or  codicil,  or 
any  person  claiming  under  him,  be  utterly  null  and  void  ; 
and  such  person  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil,  within  the  intent  of  the 
said  Act,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will  or 
codicil."  And  by  s.  2,  "  in  case,  by  any  will  or  codicil 
already  made  or  hereafter  to  be  made,  any  lands,  tenements, 
or  hereditaments,  are  or  shall  be  charged  with  any  debt  or 
debts,  and  any  creditor  whose  debt  is  so  chained  hath 

(y)  6  CrolseT.  38,  c.  5,  §  15.  Jarm.  &  Byth.  by  Sweet,  21 ;   1 

<2)  6  Cruise  T.  38,  c.  6,  §  19  ;  Jarm.  Wills,  2nd  ed.  26, 

Sugd  Conciae  View,  283  ;  1  Jarm.  (6)  6  Cniise  T.  88,  a  6,  §  82. 

Willi!,  2nd  ed.  69.  (0  6  Cruise  T.  88,  c.  .*>,  §  4a 
(a)  6  Oraise  T.  38,  c.  5,  §  20  ;  3 


BY  THE  OLD  LAW.  1021 

attested  or  shall  attest  the  execution  of  such  will  or  codicil,  pt.  iilt.is, 

Ch.  1,  8.  2. 

every  such  creditor,  notwithstanding  such  charge,  shall  be 

admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil,  within  the  intent  of  the  said  Act  (d).    2754. 

This  statute  does  not  extend  to  wills  of  personal  estate 
only,  the  preamble  relating  only  to  real  estate ;  and  a  legacy 
to  a  person  who  is  an  attesting  witness  to  such  a  will  is 
not  void  (6).  And  the  Act  does  not  extend  to  a  devise  of 
real  property,  to  the  wife  of  one  of  the  witnesses.  So 
that,  in  such  a  case,  the  husband  is  not  a  credible 
witness  (/).    2765. 

A  person  cannot  empower  himself  to  give  lands  by  a 
will  not  duly  attested  (g).  All  devises  by  which  terms  for 
years  or  other  interests  arising  out  of  lands  are  created,  or 
by  which  powers  to  sell  or  charge  lands  are  given,  are 
within  the  Statute  of  Frauds.  If,  however,  a  will  duly 
executed  contains  a  general  charge  of  legacies  on  the 
testator's  lands,  such  charge  will  extend  to  legacies  given 
by  a  subsequent  will  or  codicil  not  duly  attested.  But  if 
a  person  by  will  duly  attested  charges  his  real  estate  with 
such  legacies  and  annuities  as  he  shall  afterwards  give  and 
charge  upon  that  estate  by  will,  whether  attested  or  not,  a  . 
charge  by  an  unattested  codicil  will  not  be  good  {h)i  2756. 

Terms  for  years  already  created  were  disposable  by 
testament  before  the  Statute  of  Wills,  and  they  are  not 
comprehended  within  the  Statute  of  Frauds,  and  might 
therefore  be  disposed  of  by  any  kind  of  will  or  testa- 
mentary disposition,  unless  they  became  attendant  on  the 
inheritance,  when  they  were  considered  as  part  of  the  inhe- 
ritance, and  not  as  chattels  real,  and  could  only  be  disposed 
of  by  such  a  will  as  would  pass  the  inheritance  (i).    2757. 

id)  6  CruiBe  T.  38,  c.  5,  §  44,  45.  W  6  Cruiae  T.  88,  c.  6,  §  65,  56, 

(c)  Emanuel  v.  ConOahfe,  3  Rus.  59  ;  1  Hop.  Leg.  by  White,  685  ;  1 

436  ;  Foster  v.  JSanhur^,  8  Sim.  40.  Jarm.  Willn,  2nd  ed.  78,  79. 

(/)  Burton,  §  265.  (0  6  Cruise  T.  88,  c.  5,  §  72,  74; 
(g)  6  Cruise  T.  38,  c.  5,  §  53; 
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Pr.  IILTli, 
Ch.  I,  8.  i. 

WiU  In  tlie 
form  of  an 
instrument 
intar  Tivoc. 


Regint  ration 
of  wiUti  in 
Yorkshire 
and  Middlo- 


HCX. 


Xon-retfis- 
tnitiou  of 
will  in 
Middlesex, 
*c.,  ctired 
in  certain 

(StSCS. 


£urolnicnt 
of  wills  in 
the  City  of 
Loudon. 


Au  instniment  may  operate  as  a  will,  though  it  be  in 
the  form  of  a  deed  or  some  other  than  a  testamentary  form, 
especially  where  it  cannot  operate  in  the  form  intended,  or 
where  it  contains  a  power  of  revocation.  But  if,  in  order 
to  give  full  effect  to  an  instrument,  it  must  be  considered 
as  an  act  inter  vivos,  it  is  generally  not  testamentary,  espe- 
cially if  there  is  no  power  of  revocation  (j).  Yet  an  in- 
strument may  operate  as  a  will,  though  it  be  only  partially 
testamentary  (k),     2758. 

By  the  stat.  2  &  3  Anne,  c.  4,  and  G  Anne,  c.  35,  relating 
to  the  West  Riding  of  Yorkshire,  by  the  latter  statute  re- 
lating to  the  East  Riding,  by  the  stat.  8  Geo.  2,  c.  6,  relat- 
ing to  the  North  Riding,  and  by  the  stat.  7  Anne,  c.  20, 
relating  to  the  county  of  Middlesex^  wills  are  made  void 
against  a  subsequent  purchaser,  unless  a  memorial  be  regis- 
tered as  directed  by  those  statutes  (Z).     2759. 

But  by  the  stat  37  &  38  Vict.  c.  78,  s.  8,  "  where  the 
will  of  a  testator  devising  land  in  Middlesex  or  York- 
shire has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee  or  by  some  one 
deriving  title  under  him,  shall,  if  registered  before,  teke 
precedence  of  and  prevail  over  any  assurance  from  the 
testator's  heir-at-law."     2760. 

Wills  devising  lands  or  tenements  in  the  city  and 
liberties  of  London,  duly  executed  and  attested,  may  be 
enrolled  either  in  the  Hustings  of  Pleas  of  Land  or  Com- 
mon Pleas ;  the  same  being  first  proved  in  open  Court,  on 
the  oaths  of  two  of  the  subscribing  witnesses  thereto,  and 
proclaimed  at  one  of  these  Courts  (m).    2761. 


iJ)  AtL'Gen.  v.  JoneSf  8  Price, 
368  ;  Tompnn  v.  BroicHe,  3  My.  & 
K.  32  ;  Fletcher  v.  Fletcher,  4  Hare, 
79  ;  In  tJie  ffoods  of  Morgan,  K  R, 
1  Prob.  &  M.  219 ;  9  Jann.  &  Byth. 
2nded.  508—524 ;  1  Sugd.  Pow.  261 
n. ;  1  Jann.  Wills,  2nd  ed.  12,  17, 
18, 19. 


(I)  Doe  d.  Crou  v.  Oom,  8  Ad.  & 
E.  (N.  S.)  714. 

(0  6  Croifle  T.  38,  c  1,  §  28—32  ; 
Sugd.  Concise  View,  577 ;  Chad- 
wick  V.  Turner,  34  Bcav.  634. 

(m)  1  Jann.  &  Byth.  hy  Sweet, 
263. 
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A  will  of  personalty,  including  terms  for  years  and  other  ^^^^-J'-g^' 
chattels  real,  must  have  been  proved  in  the  proper  Eccle-  '^~^ — 
siastical  Court :  otherwise  its  existence  could  not  be  recog- 
nised in  any  Court.  But  a  will  of  realty  alone  need  not 
have  been  proved ;  and  so  far  as  a  will  relates  to  realty, 
probate  of  it  in  the  Ecclesiastical  Court  was  of  no  avail. 
But  by  the  stat.  20  &  21  Vict.  c.  77,  ss.  61—64,  wills  are 
now  proved  in  the  Court  of  Probate ;  and  such  proof  is 
conclusive  evidence  of  the  validity  and  contents  of  a  will 
of  realty  (n).  Where,  however,  a  will  is  limited  to  the 
disposition  of  real  property  only,  it  is  not  entitled  to 
probate,  although  it  contains  the  appointment  of  an 
executor,  with  directions  to  convert  the  real  into  personal 
estate  (o).    2762. 

No  relief  wiU  be  afforded  to  the  legatees  or  devisees  ^^^^ 
under  a  wiU  defectively  executed  (p).    Being  volunteers,  e^SSlSm 
they  are  deemed  to  have  as  little  equity  as  the  heir  or  next  **'  *  ^^^' 
of  kin,  or  even  less,  as  it  is  a  maxim  that  fortior  et  eequior 
est  dispositio  legis,  quam  hominis  (q) ;  and  therefore  the 
legal  right  which  has  vested  in  the  latter  will  not  be  taken 
away ;  for  the  maxim  is,  that  where  the  equity  is  equal, 
the  law  must  prevail.    2763. 

(ft)  1  Wms.  Exors.  5th  ed.  84, 21 ;  ( p)  See  Story's  Eq.  Jur.  §  105  a, 

Steph.  Com.  202—5.  106. 

(o)  In  tht  goods  of  Jane  Bardm,  {q)  Co.  Litt  838,  a. 
L.  R  1  Prob.  &  M.  325. 


VOL.  n.  H  R 
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PT.ni.T.15, 11.   Of  the  Alterations  as  to  the  Requisite  Forms  made  by 

KjH,  1|  8>  ^ 

the  stat  1  Vict  c,  26  (?•);  and  of  the  Provisions  of  the 

Stat  16  Vict.  c.  24,  and  the  stat.  24  <£•  25  Vict.  c.  114. 

signatuw.  By  the  stat.  1  Vict.  c.  26,  s.  9,  "  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner  here- 
inafter mentioned ;  (that  is  to  say,)  it  sliall  be  signed  at 
the  foot  or  end  thereof  by  the  testator,  or  by  some  other 

Attestation,  peison  in  his  presence  and  by  his  direction ;  and  such  sig- 
nature shall  be  made  or  acknowledged  by  the  testator,  in 
the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of 

Exceptions  attestation  shall  be  necessary."    But  by  s.  11,  it  is  provided, 

in  the  case 

o'«>i^ni  "that  any  soldier  being  in  actual  military  service,  or  any 
mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  making  of  this 
Act."  And  by  s.  12,  it  is  further  enacted,  that  this  Act 
shall  not  prejudice  or  affect  any  of  the  provisions  con- 
tained  in  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  20,  "respect- 
ing the  wills  of  petty  officers  and  seamen  in  the  Eoyal 
Navy,  and  non-commissioned  officers  of  marines,  and 
marines,  so  far  as  relates  to  their  wages,  pay,  prize  money, 
bounty  money,  and  allowances,  or  other  moneys  payable 
in  respect  of  services  in  her  Majesty's  navy."  2764. 

The  eleventh  section,  as  regards  soldiers,  is  confined  to 
those  who  are  on  an  expedition.  On  the  other  hand,  as 
regards  sailors,  it  extends  to  those  who  are  on  an  expedi- 

(r)  By  1  Vict  c.  26,  b.  84,  it  is  that  this  Act  shall  not  extend  to 

enacted,  "  That  this  Act  shaU  not  any   estate  pur  autre  ne  of  any 

extend  to  any  will  made  before  the  person   who  shall  die   befoie    the 

1st  day  of  January,  1838,  and  that  Ist  day  of  January,  1838."     For 

every  willre-executed  or  re-published  dedsionB  on  this  Act,  see  Hayes  and 

or  revived  by  any  codicil,  shall,  for  Jann.  Concise  Forms  of  Wills,  6th 

the  purposes  of  this  Act,  be  deemed  edition,    by    the   late    Mr.    T.    S- 

to  have  been  made  at  the  time  at  Badger-Eastwood,  the  learned  Header 

which  the  same  shall  be  so  re-exe-  on  the  Law  of  Heal  Property  to  the 

cuted,  re-published,  or  revived  ;  and  Inns  of  Court, 
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tion,  though  not  at  sea  at  the  time.    It  applies  even  to  pt.iii.t.is 

l^Ha     X|    Ss    •• 

sailora  in  the  Merchants'  Service,  though  they  be  superiors 

of  a  ship  (8).     2765. 

By  the  stat.  15  Vict,  c  24,  s.  1,  the  following  enactment  stat.i5vict. 
is  made :  "  Where  by  the  statute  1  Vict.  c.  26,  it  is  enacted,  whonsigna- 
that  no  will  shall  be  valid  unless  it  shall  be  signed  at  the  vSu  shnibo 

1  1  docmcd 

foot  or  end  thereof  by  the  testator,  or  by  some  other  person  vaud. 
in  his  presence,  and  by  his  direction ;   every  will  shall,  so 
far  only  as  regards  the  position  of  the  signature  of  the" 
testator  or  of  the  person  signing  for  him  as  aforesaid,  be 
deemed  to  be  valid  within  the  said  enactment,  as  explained 
by  this  Act,  if  the  signature  shall  be  so  placed  at  or  after, 
or  following,  or  under,  or  beside,  or  opposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  such  his  signa- 
ture to  the  writing  signed  as  his  will,  and  that  no  such  will 
shall  be  affected  by  the  circumstance  that  the  signature 
shall  not  follow  or  be  immediately  after  the  foot  or  end  of 
the  will,  or  by  the  circumstance  that  a  blank  space  shall 
intervene  between  the  concluding  word  of  the  will  and  the 
signature,  or  by  the  circumstance  that  the  signature  shall 
be  placed  among  the  words  of  the  testimonium  clause  or  of 
the  clause  of  attestation,  or  shall  follow  or  be  after  or  under 
the  clause  of  attestation,  either  with  or  without  a  blank 
space  intervening,  or  shall  follow  or  be  after,  or  under  or 
beside  the  names  or  one  of  the  names  of  the  subscribing 
witnesses,  or  by  the  circumstance  that  the  signature  shall 
be  on  a  side  or  page  or  other  portion  of  the  paper  or  papera 
containing  the  will  whereon  no  clause  or  paragraph  or  dis- 
posing part  of  the  will  shall  be  written  above  the  signature 
or  by  the  circumstance  that  there  shall  appear  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or 

(<)  Shelf.  Real  Prop.  Acts,  6th  better  provision  respecting  wills  of 
ed.  490.  See  stat  28  &  29  Vict.  seamen  and  marines  of  the  Koyal 
c.   72,   entitled  "  An  Act  to  make       Navy  and  Marines." 

B  B   2 
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m.T.15,  page  or  other  portion  of  the  same  paper  on  which  the  will 

is  written  to  contain  the  signature;  and  the  enumeration  of 

the  above  circumstances  shall  not  restrict  the  generality  of 
the  above  enactment ;  but  no  signature  under  the  said  Act 
or  this  Act  shall  be  operative  to  give  effect  to  any  disposi- 
tion or  direction  which  is  underneath  or  which  follows 
it,  nor  shall  it  give  efPect  to  any  disposition  or  direction 
inserted  after  the  signature  shall  be  made."  And  by 
s.  2,  it  is  enacted,  "that  the  provisions  of  this  Act 
shall  extend  and  be  applied  to  every  will  already  made, 
where  administration  or  probate  has  not  already  been 
granted  or  ordered  by  a  Court  of  competent  jurisdiction  in 
consequence  of  the  defective  execution  of  such  will,  or 
where  the  property,  not  being  within  the  jurisdiction  of  the 
Ecclesiastical  Courts,  has  not  been  possessed  or  enjoyed  by 
some  person  or  persons  claiming  to  be  entitled  thereto  in 
consequence  of  the  defective  execution  of  such  will,  or  the 
right  thereto  shall  not  have  been  decided  to  be  in  some 
other  person  or  persons  than  the  persons  claiming  under 
the  will,  by  a  Court  of  competent  jurisdiction,  in  conse- 
quence of  the  defective  execution  of  such  will."  By  s.  3, 
"  the  word  '  will '  shall  in  the  construction  of  this  Act  be 
interpreted  in  like  manner  as  the  same  is  directed  to  be 
interpreted  under  the  provisions  in  this  behalf  contained  in 
the  said  Act  of  the  first  year  of  the  reign  of  her  Majesty 
Queen  Victoria."  And  by  s.  4,  "  this  Act  may  be  cited  as 
'  The  Wills  Act  Amendment  Act,  1852.' "  2766. 
signature        A  Signature  by  the  testator,  after  the  witnesses  have 

and  attesta-  ^^  •'  ' 

^^^'  attested,  although  in  their  presence,  is  not  a  compliance 

with  the  statute  1  Vict  c.  26,  s.  9.  An  attesting  witness 
may  sign  for  the  testator  by  his  direction.  A  will  may  be 
attested  by  the  witnesses  making  marks,  and  the  testator 
may  write  the  names  of  the  witnesses  opposite  their 
respective  marks.  But  an  attesting  witness,  able  to  write, 
cannot  subscribe  for  another  witness  who  is  imable  to 
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write ;  yet  he  may  guide  the  hand  of  the  latter,  at  his  pt.  iii.t.is. 

request    A  husband  who  is  witness  to  a  will  cannot  also 

subscribe  for  his  wife.  To  pass  over  a  signature  pre- 
viously made  with  a  dry  pen,  or  to  correct  a  signature 
amounts  to  no  more  than  an  acknowledgment  of  a  signa- 
ture ;  and  if  an  attesting  witness,  on  the  re-execution  of  a 
will,  merely  traces  his  previous  signature  with  a  dry  pen, 
or  corrects  his  signature,  it  is  insufficient  (t).    2767. 

The  only  safe  way  is,  for  the  testator  and  witnesses  not 
only  to  be  in  the  same  room  at  the  time  of  the  will  being 
attested,  but  for  the  witnesses  to  be  so  placed  that  the 
testator  can  see  them  attest  (u).    2768. 

By  the  stat.  1  Vict  c.  26,  s.  13,  "  every  will  executed  in  PubUcaUon 

"  not  to  be 

manner  hereinbefore  required  shaU  be  valid  without  any  »-«quwte. 
other  publication  thereof."    2769. 
By  8. 14,  "if  any  person  who  shall  attest  the  execution  win  not  to 

j»  •I'l     It'll*  ni  »  t  i*  ^  void  on 

of  a  will  shall  at  the  tune  of  the  execution  thereof  or  at  account  of 

inoompe- 

any  time  afterwards  be  incompetent  to  be  admitted  a  J^^' 
witness  to  prove  the  execution  thereof,  such  will  shall  not  '^^«»- 
on  that  account  be  invalid."    2770. 
By  s.  15,  "if  any  person  shall  attest  the  execution  of  Gifts  to  an 

^  '  •'     ^  .  1  J  attesting 

any  will  to  whom  or  to  whose  wife  or  husband  any  bene-  J?^^*° 
ficial  devise,  legacy,  estate,  interest,  gift  or  appointment, 
of  or  affecting  any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any  debt 
or  debts),  shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  the  wife  or  husband  of  such  person,  or  any 
person  claiming  under  such  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall 
be  admitted  as  a  witness  to  prove  the  execution  of  such 

{t)  Shelf.  Beal  Prop.  Acts,  6th  ed.  8  H.  L.  Cm.  160. 

487;  lWnukExon.5thed.82— S;  (tt)  »ielf.  Beal  Prop.  Acts.  6th  ed. 

In  the  goods  of  Wm.  PrUh,  1  Swa.  488. 
&  TriB.  8 ;  Mindmarch  v.  Charlton, 
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^h"^T.1l'  ^^  ^^  ^  prove  the  validity  or  invalidity  thereof,  notwith- 
standing  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  wilL"     2771. 

S^un  to  ■'^y  ®'  ^^'  "  ^  ^^®  ^y  ^^y  ^^^  ^'^y  ^^^^  ^^  personal 
S^^d^^  estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor  notwithstanding  such  charge  shall  be  ad- 
mitted a  witness  to  prove  the  execution  of  such  will,  or 
to  pix)ve  the  validity  or  invalidity  thereof.'*  2772. 
Executor  to      By  s.  17,  "  uo  pcrsou  shall,  on  account  of  his  being  an 

be  admittod 

a  witness,    cxecutor  of  a  wUl,  be  incompetent  to  be  admitted  a  witness 

to  prove  the  execution  of  such  will,  or  a  witness  to  prove 

the  validity  or  invalidity  thereof.'*     2773. 

No  altera-        Bv  s.  21,  "  no  obliteration,  interlineation,  or  other  altera- 
tion in  a       . 

wiu  aiiau     tiQji  made  in  any  will  after  the  execution  thereof  shall  be 

have  any  •' 

exited  M*  valid  or  have  any  effect,  except  so  far  as  the  words  or 
effect  of  the  will  before  such  alteration  shall  not  be 
apparent,  unless  such  alteration  shall  be  executed  in  like 
manner  as  hereinbefore  is  required  for  the  execution  of 
the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or 
opposite  to  a  memorandum  referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will."     2774. 

wiusof  A  will  of  immoveable  property,  including  terms   for 

testators  r      r        J>  o 

abro^*^  years,  is  generally  governed  by  the  law  of  the  country 
where  it  is  situate  (v).  But  a  will  of  chattels  personal 
(not  being  an  appointment  under  a  power)  was  generally 
governed,  as  regards  its  requisites,  its  constructive  inter- 
pretation, and  its  operation,  by  the  law   of  the  country 

{v)  1  Jarm.  Wills,  2nd  ed  1,  3,      L.  R  16  Eq.  461. 
note  (k) ;  Freke   v.  Lord  Ca/rhery, 
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which  was  the  testator's  domicile  at  the  time  of  making  ^Jh!V,'I  2!' 
his  will  and  of  his  death,  where  there  was  no  intermediate 
change  of  domicile  {x).     2776. 
By  the  stat.  24  &  25  Vict.  c.  114,  it  is  enacted  asstat.24&25 

^  '  Vict.  c.  114. 

follows :  "  Every  will  and  other  testamentary  instrument  out^of^he*^ 
made  out  of  the  United  Kingdom  by  a  British  subject  {Jl^jffii^, 
(whatever  may  be  the  domicile  of  s\ich  person  at  the  time  ac?o?dSig  to 

the  law  of 

of  making  the  same  or  at  the  time  of  his  or  her  death)  the  puwo 

"  where  made, 

shall  as  regards  personal  estate  be  held  to  be  well  exe-  J^tor^Jas 
cuted  for  the  purpose  of  being  admitted  in  England  and  thJi'^o, 
Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the  ?ho^domid?e 
same  be  made  according  to  the  forms  requii'ed  either  by  '^  '^  ^^* 
the  law  of  the  place  where  the  same  was  made,  or  by  the 
law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that 
part  of  her  Majesty's  dominions  where  he  had  his  domicile 
of  origin  "  (s.  1)  (y).     2776. 

"  Every  will  and  other  testamentary  instrument  made  wuu  made 

•^  •'in  the  king. 

within  the  United  Kingdom  by  any  British  subject  (what-  ^^J^u 
ever  may  be  the  domicile  of  such  person  at  the  time  of  S^Jd^^to 
making  the  same  or  at  the  time  of  his  or  her  death)  shall  ^"^  "**®* 
as  regards  personal  estate  be  held  to  be  well  executed, 
and  shall  be  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  executed 
according  to  the  forms  required  by  the  laws  for  the  time 
being  in  force  in  that  part  of  the  United  Kingdom  where 
the  same  is  made  "  (s.  2).    2777. 

"  No  wiU  or  other  testamentary  instiniment  shall  be  ciiang©  of 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall  to  invalidate 


{x)  1  Jarm.  Wills,  2nd  eJ.  2—10; 
Bremer  y.  Freeman,  10  Moo.  P.  0. 
C.  806,  358,  359.  Frehe  v.  Lord 
Oarbery,  L.  R.  16  Eq.  461.  As  to 
what  CDnstitutes  domicile,  see  Round 
on  Domicile,  and  Hayes  &  Jarm. 
Concise  Forms  of  Wills,  6tli  ed.  by 
Mr.  T.  S.  Badgor-Eastwood,  22— 


36,  and  1  Jann.  Wills,  2nd  ed.  8, 
9 ;  ffodffson  v.  Du  Beaudveane,  12 
Moo.  P.  0.  285 ;  Enohin  v.  Wylie, 
10  H.  L.  Cas.  1 ;  and  see  24  &  25 
Vict.  c.  121 ;  ffcUdane  v.  Eekfordt 
L.  B.  8  Eq.  631. 

{y)  See  PeeheU  v.  Hilderley,  L.  R 
1  ProK  &  M.  673. 
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pr^iiLT.u.  the  construction  thereof  be  altered,  by  reason  of  any 
^^^^^^  subsequent  change  of  domicile  of  the  person  making  the 

Sjr°**™*"  ^^^^  "  (^-  3)-    2778. 

N^wtagfa       "Nothing  in  this  Act  contained  shall  invalidate  any 

^iJf^hCT.  ^^  ^^  other  testamentary  instrument  as  r^ards  personal 
wiac  made.  Q^^f^  which  would  havc  been  valid  if  this  Act  had  not 
been  passed,  except  as  such  will  or  other  testamentary 
instrument  may  be  revoked  or  altered  by  any  subsequent 
will  or  testamentary  instrument  made  valid  by  this  Act " 
(s.  4).  2779. 
fctenkof  "This  Act  shall  extend  only  to  wills  and  other  testa- 
mentary instruments  made  by  persons  who  die  after  the 
passing  of  this  Act"  (s.  5).    2780. 


Section  III. 
What  may  be  Devised  or  Bequeathed, 

Pt.  in.T.15,      By  the  old  law,  a  mere  hope  or  chance  of  succession  of 
- — - —  an  heir  apparent  or  presumptive  was  not  devisable  (0). 

sucoeaoioii      2781. 

SSelSt!^*  Nor  could  an  interest  which  at  the  time  of  making  of 
the  will  was  contingent,  if  the  testator  was  not  then 
ascertained  as  the  person  in  whom  or  in  whose  heirs  the 
interest  must  vest,  if  it  vest  at  all  (a).  But  a  contingent 
interest  in  fee  imder  a  shifting  executory  limitation  in 
favour  of  a  person  ascertained,  may  be  devised,  both 
under  the  old  law  and  the  new,  even  by  the  heir  of  such 
person,  where  it  would  have  descended  (had  it  not  been 
devised)  not  to  the  heir  of  such  heir,  but  to  the  heir  of 
such  person  himself,  the  first  purchaser  imder  the  executory 
limitation  (6).     2782. 

(2)  Burton,  §  258.  (6)  Ingilhy  v.  Am€oU$,  21  Beav 

{a)  Burton,  §  257,  258  ;  2  Free.      585. 
Shep.  T.  322. 
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Estates  which  were  devested  and  converted  into  rights,  pt- i"t.i5 

^Ha       X)     Da      Oa 

whether  at  the  time  of  making  the  will  or  only  at  the  -—~~ 

®  "^  Rights  of 

testator's  death,  were  not  devisable  (c).    2783.  JSS?' 

By  the  old  law,  in  the  case  of  a  devise  of  a  legal  estate,  "^^^^ 

J  '  o  I  must  have 

the  will  could  not  take  efifect  unless  the  devisor  was  not  J^thedS? 
only  seised  at  the  date  of  the  will,  but  was  also  seised  at  ^nd^t^hS 
the  time  of  his  death.     Hence,  if  a  person  devised  his 
lands,  and  was  afterwards  disseised,  and  died  before  entry, 
the  devise  was  void  (d).     And  where  there  was  a  tenant 
for  life,  with  a  vested  remainder  or  a  reversion  inmie- 
diately  expectant  thereon   in    another  person,  and  such 
tenant  for  life  levied  a  fine,  it  devested  the  remainder  or 
reversion,  and  turned  it  to  a  right,  leaving  in  the  remain- 
derman  or  reversioner  a  mere  right  of  entry,  which  was  not 
devisable  (e).     2784. 
It  has  been  held  that  a  person  in  possession  of  land  Titio  by 

znero  posMs- 

without  other  title,  has  a  devisable  interest,  and  that  the  sion. 
heir  of  his  devisee  can  maintain  ejectment  against  a  person 
who  has  entered  upon  the  land,  and  cannot  show  title  or 
possession  in  any  one  prior  to  the  testator  (/).     2785. 

But  where  a  person  executed  a  conveyance  which  was  interest  of 

■•  grantor 

avoidable  in  Equity,  he  had  not  a  right  of  entry,  but  an  under  a 

*       •' '  o  •'  '  conveyance 

equitable  estate,  which  he  might  devise,  even  before  the  J^^y  ®  ^ 
Wills  Act  (i^).    2786. 
If  a  mortgagee  devised  the  lands  mortgaged  before  the  Estate  of 

moftff8ffoe« 

condition  wa-s   broken,  such  devise  was  void,  because  a 
condition  was  not  devisable.     But  an  estate  in  mortgage 
may  be  devised  after  the  condition  is  broken.    And  an  Equity  of 
equity  of  redemption,  being  an  equitable  estate,  is  devis*     ^^  °^' 
able  (A).    2787. 

ic)  Burton,  §  259 ;  Watk.  Conv.  Q.  B.  1. 

8rd  ed.  by  Prest.  97,  114 ;  1  Jarm.  {g)  Stump  v.  Oahy,  2  D.  M.  &  G. 

Wills,  2nd  ed  88, 122, 124.  629;  Oreslty  v.  Momley,  4  D.  &  J.  78. 

(d)  6  Cruise  T.  88,  a  3,  §  87.  (A)  6  Cruise  T.  38,  c.  3,  §  18,  14 ; 

(e)  6  Cruise  T.  88,  c.  3,  §  30.  2  Pres.  Shep.  T.  242  ;  Watk.  Conv. 
(/)  Asher  V.   WhiOock,    L.  R.  1  3rd  ed.  by  Prest.  88. 
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pt.  iii.t.15,  or  copyhold,  or  of  any  other  tenure,  and  whether  the  same 

i./H.  1|  8.  o« 

shall  be  a  corporeal  or  an  incorporeal  hereditament ;  and 

contiu^cut  *•  ^ 

fSui^        also  to  all  contingent,  executory,  or  other  future  interests 
intereeta;    ^  ^j^y  p^jj  ^p  personal  ostatc,  whether  the  testator  may 

or  may  not  be  ascertained  as  the  person  or  one  of  the 
persons  in  whom  the  same  respectively  may  become  vested, 
and  whether  he  may  be  entitled  thereto  under  the  instru- 
ment by  which  the  same  respectively  were  created  or  under 
rights  of     any  disposition  thereof  by  deed  or  will ;   and  also  to  all 
S^Srod     rights  of  entry  for  conditions  broken,  and  other  rights  of 
oSSution    entry ;  and  also  to  such  of  the  same  estates,  interests,  and 
of  the  will,  pjgj^^g  respectively,  and  other  real  and  personal  estate,  as 

the  testator  may  be  entitled  to  at  the  time  of  his  death, 
notwithstanding  that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  will"    2790. 

This  Act  does  not  enable  a  testator  to  bequeath  a 
chose  in  action,  so  as  to  pass  the  right  of  suing  to  the 
legatee  (o).    2791. 

Attond*»t  If  ^  man  possessed  of  a  term  of  years  contracts  for  the 
purchase  of  the  inheritance,  the  term,  by  construction  of 
Equity,  instantly  attends  the  inheritance.  And*  if  the 
purchaser  had  previously  to  the  purchase  made  his  will  by 
a  general  bequest  in  which  the  term  would  have  passed, 
yet  the  legatee  would  not  be  entitled  to  it,  although  the 
bequest  were  not  expressly  revoked;  because  the  term 
in  the  construction  of  Equity  attended  the  inheritance 
immediately  on  the  purchase  of  the  fee  (p).    2792. 

AdTowsons  An  advowson  appendant  to  a  manor  wOl  pass  by  a  devise 
of  the  manor.    An  advowson  in  gross  is  also  devisable. 

preaonta-  ^nd  the  ucxt  or  any  number  of  presentations  may  be  de- 
vised ;  and  the  devisee  thereof  may  either  present  himself 
or  any  other  person  (q).    2793. 


(o)  Shelf.   Beal  Prop*  Acts,  6th  (p)  SugtL  Concise  View,  125—6. 

ecL  484.  (q)  6  Cruise  T.  88,  c  9,  §  15. 
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Although  crops  on  the  ground  are  personal  estate,  and  ^^"i^JJ*' 
generally  speaking  pass  to  the  executor,  yet,  as  between  ^~ 
the  executor  and  a  devisee,  the  latter  will  take  them  with 
the  land,  unless  the  intention  of  the  testator  appears  to  be 
otherwise  (r).     2794. 


Section  IV. 
Of  tJie  General  Rules  of  Construction  of  Wills, 

I.  The  grand  fundamental  principle  in  the  construction  c'^"i'J\*' 
of  wills,  is,  to  effectuate  the  intention  of  the  testator  at  the  r7"I^ — 

'      '  lutentlon 

moment  when  he  made  his  will,  so  far  as  such  intention  is  Jj^^iated. 
consistent  with  the  rules  of  law  (s).  A  will  should  there- 
fore be  most  favourably  expounded,  to  effectuate,  if  possible, 
the  intention  of  the  testator.  Hence  no  technical  words 
are  necessary ;  so  that  the  law  often  dispenses  with  the 
want  of  words  in  wills  that  are  absolutely  requisite  in  all 
other  instruments,  and  frequently  gives  effect  to  a  mere 
implication,  if  it  is  a  necessary  or  plain  implication  {t). 
But  intention  alone  is  not  sufficient  to  amoimt  to  a  dis- 
position of  property :  words  must  befound  to  carry  the  inten- 
tion into  effect.  And  hence  a  mere  recital  of  an  intention  to 
make  a  complete  disposition  will  not  suffice  (u).    2795. 

II.  The  intention  must  not  be  collected  or  imputed  by  intention 

■t  J  must  bo 

mere  conjecture,  however  probable ;  nor  is  it  to  be  evi-  f^^ 
denced  by  averment;  but  it  must  either  appear  from^^*^ 
express  words  or  by  plain  implication  {x).    Although  in 

(r)  Vaiityy.  Reynolds^  6  Buss.  12.  4  H.  L.  Gas.  181  ;   6  Ornise  T.  88, 

(8)  See  Burton,  |  608 ;  6  Crnise  c.  9,  §  40 ;  1  Jarm.  Wills,  2nd  ed. 

T.  88,  c.  9,  S  5.  387,  844,  858.    And  see  remarks  of 

{t)  2  BL  Com.  881 ;  6  Cruise  T.  Lord  Chelmsford^  C,  and  Lord  St. 

88,  a  9,  §  2  ;  Sweeting  ▼.  Prideaux^  Leonards,  in  AhboU  v.  Middleton,  7 

L.  B.  2  Ch.  B.  418.  H.  L.  Cas.  81, 95 ;  and  Lord  RomiUy, 

(tt)  WyUt  V.  Wyliey  1  D.  F.  &  J.  M.  B.,  in  Sy1ce9  v.  Syka,  L.  B.  4  Eq. 

410  ;  Lord  Somilly,  M.  B.,  in  Syim  204.  Itistrulylamentable  to  observe 

y.  Sykes,  L.  B.  4  £q.  204.  how  often  this  principle  has  been 

(x)  See    observations    of    Lord  violated. 
TYuro  in  Eyerton  v.  £arl  Brovmlov), 
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nLT.15,  the  case  of  trusts  execntoiy,  the  Courts,  in  certain  cases, 

properly  assume  a  greater  freedom  in  effectuating  what 

appears  to  be  the  presumable  general  intention  of  the  author 
of  the  trusts,  yet  even  in  the  case  of  trusts  executory,  the 
intention  must  in  general  be  collected  from  the  language 
of  the  will  itself;  and  an  intention  must  not  be  imputed 
by  mere  uncertain  conjecture  contrary  to  the  express  words; 
and  especially  when  it  is  manifest  that  the  will  was  drawn, 
not  by  a  person"  who  used  expressions  without  knowing  the 
meaning  of  them,  but  by  a  person  skilled  in  the  practice  of 
conveyancing  (y),    2796. 

An  exception  in  regard  to  the  admissibility  of  extrinsic 
evidence  of  intention  occurs  in  the  case  of  an  ambiguitas 
latens,  where  it  appears  that  there  are  two  subjects  or 
objects  answering  to  the  description ;  for  in  such  a  case, 
but  not  in  other  cases,  of  doubtful  intention,  extrinsic 
evidence,  even  of  declarations  of  the  testator,  is  admissible 
The  principle  is,  that  as  it  is  admissible  to  raise  the  doubt, 
it  shall  also  be  admitted  to  remove  it  (z).  And  extrinsic 
evidence  is  admissible  as  to  the  situation  of  a  testator,  as 
regards  his  family  and  property  at  the  time  of  making  his 
will,  and  other  circumstances,  to  enable  the  Court  to  judge 
of  his  intention  (a)  But  when  the  Court  has  possession  of 
all  the  facts  which  it  is  entitled  to  know,  they  will  only 
enable  the  Court  to  put  a  construction  on  the  instrument 
consistent  with  the  words  (6).  And  where  the  property 
exactly  fits  the  description,  the  whole  of  that  property. 


(y)  Egerton  v.  Earl  Brownlow,  4 
n.  L.  Gas.  1,  181. 

(z)  6  Cruise  T.  88,  c.  9,  §  43 ; 
Bennett  v.  AfanhaU,  2  K.  &  J.  740  ; 
Fleming  v.  Fleming,  1  HurL  k  Colt. 
242  ;  1  Jarm.  Wifls,  2nd  ed.  356— 
7;  2  Id.  678 ;  Grant  v.  Orant,  L.  R. 
6  C.  P.  880  ;  (Ex.  Ch.)  727  ;  Char- 
ter V.  Charter,  L.  R  7  H.  L.  364. 

(a)  6  Cruise  T.  38,  c.  9,  §  8  j  2 


Jazm.  Wills,  2nd  ed.  678—9.  And 
see  renuirks  of  Lord  Chelmrford,  C, 
and  of  Lord  St.  Leonards,  in  Abbotf 
Y.  MiddleUm,  7  H.  L.  Caa.  82,  94  ; 
Charter  v.  Charter^  L.  R.  7  H.  L. 
864. 

(6)  Per  Sir  E.  Sugden,  C,  dted  1 
Jarm.  Wills,  2nd  ed.  852 ;  Webber 
V.  5to«/cy,  16  C.  B.  (N.  S.)  69$. 
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and  nothing  more,  passes,  though  it  may  be  most  probable  pt.  iilt.is, 

V.  H.   1|  8.  4« 

that  other  property,  to  which  some  part  of  the  description 

does  not  apply,  was  intended  to  be  included  (c).     2797. 

III.  An  express  disposition,  though  probably  involving  ExprcBs 
an  oversight  or  mistake  by  the  testator,  cannot  be  con-  ?ot  co"- 

^^  •'  '  trolled  by 

trolled  by  inference  which  is  not  necessary  or  indubi-  in^o«>nco. 
table  {d).     2798. 

IV.  Whenever  the  intention  is   doubtful,   it   must  be  intention 

•       "I  •  -111  must  l>o 

collected,  not  from  particular  expressions  or  detached  couoctcd 
passages  alone,  to  the  exclusion  of  considerations  to  be  ^'^^^o  "^^ 
derived  from  other  expressions  or  passages,  but  from  the 
scope  of  the  whole  will,  compared  with  its  several  parts, 
in  such  a  way  that  each  word  may  have  its  own  particular 
operation,  and  not  be  rejected,  if  any  construction  can 
possibly  be  put  upon  it,  consistently  with  the  general 
intention  (e).    2799. 

'*  There  are  many  cases  upon  the  construction  of  docu- 
ments in  which  the  spirit  is  strong  enough  to  overcome 
the  letter ;  cases  in  which  it  is  impossible  for  a  reasonable 
being,  upon  a  careful  perusal  of  an  instrument,  not  to  be 
satisfied,  from  its  contents,  that  a  literal,  a  strict,  or  an 
ordinary  interpretation  given  to  particular  passages,  would 
disappoint  and  defeat  the  intention  with  which  the  in- 
strument, read  as  a  whole,  persuades  and  convinces  him 
that  it  was  framed  "  (ee).     2800. 

V.  A  codicil  duly  executed  supersedes  every  part  of  the  Effect  of  a 
will  to  which  it  is  contradictory.     But  so  far  as  they  are 

not  absolutely  inconsistent,  both  the  instruments  are  to  be 
considered  as  incorporated  into  one  (/).     And  the  onus  is 

(c)  Webiber  v.  Stanley,  16  C.   B.  BrockUhanh  v.  Johmon,  20   Beav. 

(N.  S.)  698,  762.  205  ;  AhhoU  v.  MiddUUm,  7  H.  L. 

id)  2  Rop.  Leg.  by  White,  1461 ;  Cm.  68,  87,  96  ;  2  Jarm.  Wills,  2iid 

2  Jarm.  Wills,  2nd  ed.  679.  ed.  116,  679,  680. 

(e)  6  Cruise  T.  38,  a  9,  §  2  ;  2  (ee)  Lord    Justice  Knight-Bruce, 

Hop.  Leg.  by  White,  1460  ;  Bgerton  in  Key  v.  Key,  4  D.  M.  &  G.  84. 

Y,  Karl  BroicnloWfiU.  Jj.  Cm.  ISl;  (/)  Burton,  §  602;   Ilartiey  v. 
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Pr.  ni.T.16, 
Ch.  1,  8.  4. 


When  words 
are  to  be 
taken  in 
thoir  iiroper 
sense,  and 
when  In 
aome  other. 


The  more 
probable 
construc- 
tion to  bo 
preferred. 


on  those  who  claim  under  a  codicil  to  show  that  the  inten- 
tion to  displace  a  devise  by  the  will  is  equally  clear  with 
the  original  intention  to  devise  (g).    2801. 

A  duly  attested  codicil  referring  to  a  will,  has  the  effect 
of  republishing  and  incorporating  the  will  And  hence, 
a  gift  in  a  will  which  is  bad  because  made  to  an  attesting 
witness,  or  the  wife  of  an  attesting  witness,  to  the  will,  is 
validated  by  a  codicil  attested  by  different  witnesses  (A). 
2802. 

VI.  In  a  will,  words,  whether  technical  or  otherwise, 
are  to  be  understood  as  used  in  the  sense  ordinarily  and 
properly  applied  to  them,  unless,  from  the  whole  context  of 
the  will,  and  the  surrounding  circumstances,  it  appears 
satisfactorily  and  clearly  that  the  words  to  be  construed 
have  been  used,  and  were  intended  to  be  understood,  in 
some  other  sense  (i).  An  exception  to  this,  however, 
sometimes  occurs  in  regard  to  technical  expressions,  in 
the  case  of  trusts  executory  (j).    2803. 

VII.  Where  the  words  of  a  will  admit  of  two  different 
constructions,  the  more  probable  of  the  two  constructions 
is  to  prevail,  unless  the  context  requires  a  different  con- 
struction (A;).  As  where  the  words  used  by  the  testator 
are  only  applicable,  in  their  strict  technical  sense,  to  a 
species  of  property  which  the  testates  has  not :  in  which 


Tribber,  16  Beav.  510  ;  2  Bop.  L^. 
by  White,  1460 ;  BuOer  v.  Ortet^ 
vfood,  22  Beav.  208 ;  Barmodl  v. 
IrmongtTy  1  Dr.  ft  Sm.  242. 

{g)  Madduon  ▼.  Cfhapmathy  4  K 
&  J.  709, 722  ;  Barclay  v.  Matkdyne, 
1  Johns.  124. 

{h)  Andenon  v.  Andenonj  L.  B. 

18  £q.  881. 

(t)  6  Crnifle  T.  88,  c.  9,§6;  Bur- 
ton, §  798  ;  2  Rop.  Leg.  by  White, 
1461  ;  1  Jarm.  WiUs,  2nd  ed.  847, 
849,  850,  865 ;  2  Id.  679,  680  ; 
Wilde,  C.  J.,  in  Trevor  v.  Trevor,  1 


H.  L.  Cas.  264.  See  also  obserra- 
tions  of  Lord  St  Leonardi  in  Egar" 
ton  V.  Earl  Brownlow^  4  H.  L.  Gas;. 
208,  209 ;  In  rt  Cranefwrd^t  TnuU^ 
2  Drew.  288;  Zn^At-jBnicc.  L.  J., 
in  Pridt  v.  Fodki,  8  D.  ft  J.  266  ; 
and  remarks  of  Lord  WuUmrjf^  in 
Qordon  v.  Chrdon^  L.  B.  5  H.  I^ 
279  ;  and  of  Lord  Caimi,  Id.  284. 

{j )  See  sapra,  par.  687,  et.  seq., 
701—2. 

{Jc)  2  Rop.  Leg.  by  White,  1 462  : 
2  Jarm.  Wills,  2nd  ed.  679. 
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case  they  shall  be  applied,  if  possible,  to  some  other  species  pt.iilt.is, 

of  property  which  the  testator  has,  in  order  to  effectuate 

his  intention  (I).    And  words  strictly  importing  a  future  words 
tense,  may,  in  order  to  effectuate  the  intention  apparent  tbo  future 
from  the  context,  be  construed  to  refer  to  the  past  (m).  2804. 

VIII.  It  is  a  rul6  involved  in  or  flowing  from  the  pre-  Relative 

"  *-  construc- 

ceding  rules,  that  if  an  expression  admits  of  two  construe-  ambi^ioua 
tions,  one  of  which  would  defeat,  while  the  other  would  «^p"»»*<^"«- 
effectuate,  the  testator's  intention,  the  latter  shall  be  pre- 
ferred (n).    In  many  cases,  however,  this  rule  has  been 
lamentably  disregarded.     2805. 

IX.  The  same  words  may  have  a  different  construction  samowordu 

*'  having  a 

in  the  same  will,  especially  when  applied  to  different  kinds  ^®J^"c- 
of  property.    But  in  general  where  a  testator  uses  the  same  ****°* 
words  in  different  parts  of  the  will,  it  is  to  be  presumed  he 
attaches  to  them  the  same  meaning,  unless  a  different  in- 
tention can  be  collected  from  the  context  (o).     2806. 

X.  Where  there  are   words  in   a  will  which  have  no  words  re- 

jectod,  sup-' 

meaning,  or  which  are  evidently  contrary  to  the  general  ip^^^ 
intention  of  the  testator,  they  are  rejected.  And,  on  the 
other  hand,  if  the  meaning  distinctly  appears,  words  omitted 
by  mistake,  which  arc  absolutely  necessary  to  effectuate 
the  general  intention  to  be  collected  from  the  whole  will,, 
are  supplied  (jj).  And  where  it  is  apparent  from  the  will 
itself,  not  only  that  the  testator  has  used  a  wrong  word  op 
phrase,  but  also  what  is  the  precise  thing  he  intended  to 
have  expressed,  the  word  or  phrase  which  would  rightly 
express  what  he  so  intended  will  be  substituted,  so  as  to* 


chiuigod. 


(0  6  Cruise  T.  38,  c.  10,  §  87. 

(m)  2  Hop.  Leg.  by  White,  1517. 

(»)  See  Whicker  Y.  Hume,  7  H.  L. 
Cas.  154, 162, 167  ;  and  Martdli  v. 
HolUymy,  L.  R.  6  H.  L.  532. 

(o)  2  Rop.  Leg.  by  White,  1460— 
1462  ;  6  Cruiee  T.  38,  c.  9,  §  8 ;  2 
Jarm.  WiUs,  2nd  ed.  680 ;  Bhodn 

VOL,  XL 


V.  Rhodts,  27  Beav.  413. 

ip)  6  Cruise  T.  88,  c.  9,  §  15 ;  2 
Hop.  Leg.  by  White,  1463  ;  1  Janm 
WiUs,  2nd.  ed.  401,  408  ;  Ahhott  v. 
Mdd/eton,21Beav.l48;  7H.L.Cas; 
68 ;  ToionB  v.  WenttooHh,  11  Moo.  P. 
C.C.  526, 648  ;  Knight-Bruce,  L.  J.,, 
in  Pride  v.  Fookt,  3  D.  &  J.  266. 
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Transposi- 
tion. 


pt.iii.  T.15,  effectuate  his  real  intention  (a).    But  the  Court  is  not  jus- 

Ch.  1,  8.  4.  ^*'  * 

' —  tified  either  in  inserting  or  striking  out  words,  or  in  any 

manner  altering  the  language  of  a  clear,  unambiguous 
devise,  upon  mere  conjecture,  or  upon  the  mere  ground 
that  the  devise  seems  capricious,  and  that  a  gift  in  other 
terms  would  be  in  conformity  with  o^er  dispositions  in 

the  will  (?•).    2807. 

XL  Courts  of  Law  and  Equity  will  transpose  words, 
where  it  is  necessary  to  do  so,  to  make  sense  of  a  will  and 
give  effect  to  it  (a).  So  that  an  estate  will  be  transposed, 
and  placed  either  before  or  after  some  other  estate  given 
by  the  will,  if  such  transposition  is  necessary  to  fulfil  the 
intent  of  the  testator  (t).     2808. 

XII.  Where  there  is  a  manifest  general,  primary,  or 
paramount  intent,  the  construction  should  be  such  as  to 
effectuate  it,  though  by  that  constmction  some  particular, 
secondary,  or  subordinate  intent  may  be  defeated  (w).   2809. 

XIII.  A  testator  is  presumed  to  know  the  law,  whether 
as  declared  by  decision  or  made  by  statute  (x).    2810. 

XrV.  Mistakes  in  a  will  are  never  to  be  presumed,  if  a 
reasonable  construction  can  be  found  out  (y).    2811. 

XV.  If  two  parts  of  a  will  are  totally  Inconsistent,  and 
cannot  possibly  be  reconciled,  the  latter  shall  prevail,  on 
the  principle  that  the  testator  may  have  changed  his 
mind(r).   2812. 


ParticuLir 
intent  tKicri 
ficod  to 
gunorol  lu- 
tcut. 


Ttbtitor 
prebtinied 
to  know 
the  law. 

Mistakes 
not  pre- 
sumed. 

Incou&uitont 
cluusea. 


(5)  See  1  Jarm.Wm8,  420,  ct  aeq. 

(r)  Towns  v.  WentUMrtk,  11  Moo. 
P.  C.  C.  550  ;  and  remarks  of  Lord 
Ci'amDorth,  in  Abbott  v.  Middleton^ 
7  H.  L.  Caa.  89,  cited  by  Lord 
CaimSy  in  Gordon  v.  Gordon,  L.  R. 
5  H.  L.  284. 

(«)  2  Rop.  Leg.  by  White,  1460  ; 
1  Jarm.  WnU,  2nded.  397,  417. 

(0  6  Cruiae  T.  88,  a  9,  §  25 ;  1 
Jarm.  WiUa,  2nd  ed.  397. 

(m)  6  Cruise  T.  38,  c.  9,  §  4  ;  1 


Pres.  Shep.  1^.  87i  See  snpra,  pan 
406,  et  seq. 

(x)  See  judgment  df  Sir  /.  HVy- 
rani,  in  Buckdl  v;  BUnkhorn,  5 
Hare,  144.  Bat  see  remarks  of 
Six  L,  Shadipeif,  in  Warey^Rowtund^ 
15  Sim.  595,  apparently  contra. 

{y)  2  Rop.  L^.  by  White,  145«. 

(2)  6  Cruise  T.  88,  c  9,  §  37  ; 
tinrton,  §  602  ;  2  Rop.  I^eg.  by 
White,  1461—2;  1  Jarm.  WiUst, 
2nd  ed.  394,  396— 7 ;  2  Id.  678  ; 
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XVI.  Where  an   estate  or  benefit  is  conferred  in  one  pt.  in.T.15 
part  of  an  instrument,  in  terms  wliich  are  free  from  all  — -^-^ 

Devesting 

doubt,  such  estate  or  benefit  cannot  be  taken  away,  except  words  must 

•' '  *■     be  a«  clexir 

by  reasonably  clear  words  in  another  part  of  the  instru-  ^^^^^ 
ment  (a).    2813. 

XVII.  Where  it  is  impossible  to  discover  from  the  uncer- 

^  tainty. 

words  of  a  will  what  was  meant  to  be  given,  or  to  whom, 
the  will  is  void  for  uncertainty.  But  a  reasonable  degree 
of  certainty  will  suffice  (b).     2814. 

XVIII.  Of  two  modes  of  construction  of  a  will  of  per-  Pi-oTontion 

,  of  intestacy 

sonalty,  that  is  to  be  preferred  which  will  prevent  in- 
testacy (c).     2815. 

XIX.  Expressions  of  present  time  refer  to  the  date  of  :\<^^^»=^*^.h 

^  *■  timo  a  will 

the  will ;  and,  under  the  old  law,  devises,  as  regards  the  ^i*-*^^- 
subject,  refer  to  the  date  of  the  will.  But  even  under  the 
old  law,  in  the  absence  of  expressions  of  present  time  or 
other  clear  indications  to  the  contrary,  a  will  of  personalty^ 
as  regards  the  subject,  speaks  at  the  testator's  death  (d). 
And  by  the  stat.  1  Vict.  c.  26,  s.  24?,  it  is  enacted,  "  that 
every  will  shall  be  construed,  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will  (e).  Thus,  where  in  a  devise  made 
subsequent  to  the  year  1837,  the  testator  uses  the  ex- 

Broddebanh  ▼.  Johnton^  20  Beav.  8  H.  L.   Cas.    172  ;     Maynard  Vi 

212,  213.  Wright,  26  Beav.  285. 

(a)  TkomhUl  v.  Hall,  2  CI.  &  F.  (r)  2  Rop.  Leg.  by  White,  1461j 

22,  36  ;    Randfidd  v.   Eandfidd,  4  1462  ;  2  Jarm.  Wills,  2iided»  680. 

Drewiy,  147 ;  8  H.  L.  Cas.  285, 238;  (cf)  1  Rop.  Leg.  by  White,  150  \ 

Bla^rove  v.  Bradtihaw,  4  Drew.  230  ;  1  Jarm.  Wills,  2nd  ed*  261,  269  j 

Abbott  V.  Middleton,  7  H.  L.  Caa.  Palin  v.   IliUs,  1   My.   &  K.   484  I 

68,  85,  96,  97, 101, 112  ;  Hodgton  v.  Goidm  v.  DotUrill,  Id.  69* 

Clark,  1  Gif.  189.  (e)  Jtpscni  v.  Key,  2  HurL  k  Colt* 

(h)  6  Cruise  T.  38,  c.  8,  §  38  ;  1  878 ;  In  re  Gibson,  L.  R.  2  Eq;  669  J 

Jarm.  Wills,  2nd  ed.  295—301,  304,  Wagstaffv.  Wagstaff,  L.  R.  8  Eq.229 ; 

3l0,  311  ;  Adams  v*  JoneSj  9  Hare,  Castle  v.  Fox,  L.  R.  11  Eq.  542 j  In  re 

485 ;  DraJce  v.  Drale^  25"  Beav.  642;  Budinrfs Settlement,  L.  R;  14  Eq.  260. 
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pt.  iilt.  15,  pression,  "  all  the  hereditaments  of  which  I  am  dow  seised," 

after-acquired  real  estate  will  pass  (/).    But  where  he 

uses  the  expression, ''  all  the  estate  whereof  I  am  now 
seised,"  or  '*  now  occupied  by  me,"  and  he  uses  the  word 
"  now  "  in  other  parts  of  his  will  in  allusion  to  the  period 
when  he  was  making  his  will ;  the  will  in  such  case  will 
not  speak  from  his  death  (g).  This  section  does  not  apply 
to  the  objects  of  the  testator's  bounty,  but  only  to  the 
subjects.  As  regards  the  objects,  in  the  absence  of  indi- 
cations to  the  contrary,  devises  and  bequests,  whether 
under  tlie  old  law  or  the  new,  speak  from  the  date  of  the 
will,  except  in  the  case  of  children  or  descendants,  who, 
from  a  desire  to  include  as  great  a  number  as  possible,  are 
held  to  include  those  who  answer  the  description  at  the 
death  of  the  testator  (/i).     28 1 6. 

This  section  applies  to  the  wills  of  married  women,  iu 
tlie  same  manner  as  to  those  of  other  persons  (i).     2817. 

XX.  The  construction  of  wills  of  immovable  properly 
is  governed  by  the  lex  loci  rei  sitie,  but  the  construction  of 
wills  of  movable  property  is  generally  governed  by  the 
law  of  the  domicile  (J).     2818. 

XXI.  In  deciding  on  the  validity  and  intei-pretation  of 
purely  personal  legacies.  Courts  of  Equity  generally  follow 
the  rules  of  the  civil  law  as  recognized  and  acted  on  in 
the  Ecclesiastical  Courts  ;  but  as  to  the  validity  and  inter- 
pretation of  legacies  charged  on  land,  they  generally  follow 
the  rules  of  the  Common  Law  (k),     2819. 


L«:x  loci. 


Ovil  law 
f(»ll(»wcd  ilH 
to  purely 

JHjrsonal 

I.IW  }W  to 

others. 


(/)  Doe  A  York  r.  Waller,  12  M. 
it  W.  591  ;  Ladf/  lAUigdale  v.  Briggt, 
3  Sm.  &  Gif.  246 ;  Lord  Lif/ord  v. 
Powi/s  Keck  (No.  2),  80  Beav.  300. 

(f/)  Cole  V.  ScoU,  1  Mac  &  G.  618  ; 
Hutchinton  v.  Barrow,  6  Hurl.  & 
Xorm.  583.  See  also  jadgment  of 
V.-C.  Stuart,  in  Lady  Langdah  v. 
BriggB,  3  Sm.  ft  Gif.  2. 

{h)  Shelf.  Real  Prop.  Acts,  499;  1 


Jam.  WiU8,2nd  ed.  262. 266,267,269 ; 
BuUtyck  y.  Bennett,  7  D.  M.  &  G.  2S5. 

(i)  Thomoi  V.  Jotiet,  2  J.  ft  H. 
475  ;  1  D.  J.  ft  S.  63 ;  No^e  v. 
Pheipsl  L.  R.  2  Prob.  ft  M.276,  285. 

ij)  2  Rop.  Leg.  by  White,  1462  ; 
1  Jarm  Wills,  2nd  ed.  1-4 ;  Enokin  v. 
Wylie,  10  H.  L.  Cas.  1.  See  snpra, 
par.  2775—2780. 

(k)  Story's  Eq.  Jur.  §  602,  603. 
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XXII.  When  there  is  a  substitution  of  legacies  or  an  ^  "^•^- J*' 
addition  to  them,  and  no  times  are  appointed  for  the  pay-  g^^^^^^^^^ 
ment  of  the  substituted  or  additional  bequests,  nor  any  il^^^ 
funds  assigned  out  of  which  they  are  to  be  satisfied,  those  STo^nai 
legacies  are  to  be  paid  out  of  the  same  property,  at  the  *^'  ^' 
same  periods,  under  the  same  restrictions,  and  with  the 
same  incidents  as  the  legacies  in  lieu  of  or  in  addition  to 
which  they  are  given  (I).    And  this  construction  will  be 
adopted,  even  where  the  subsequent  gift  is  not  expressed 
to  be  in  substitution  for  or  in  addition  to  the  first  gift,  but 
is  given  simpliciter,  without  any  indication  of  a  connecting 
or  an  assimilative  intention  (m).     Thus,  where  a  testator 
gives  a  legacy  by  will  out  of  a  particular  fund,  and  by  a 
codicil  revokes  it,  and  gives  a  legacy  of  a  diflTerent  amount, 
without  mentioning  out  of  what  it  is  to  be  paid,  the  legacy 
bv  the  codicil  will  be  deemed  to  be  a  mere  substitution  for 
the  legacy  by  the  will,  in  regard  to  the  fund  out  of  which 
it  is  to  be  paid,  as  well  as  in  regard  to  the  amount ;  so 
that  if  the  particular  fund   fails,  the  legacy  will  not  be 
paid  out  of  the  general  assets  (n).    And  where  a  testator 
by  his  will  gives   an  annuity  to  a  feme  covert  for  her 
separate  use  for  life,  and  by  a  codicil  he  gives  a  certain 
sum  *'  in  addition  "  thereto  for  her  life,  she  will  take  the 
additional  sum  for  her  separate  use,  as  well  as  the  sum 
given  by  will  (o).    But  this  assimilative  construction  will 
not  be  adopted  if  it  would  unnecessarily  render  a  distinct 
additional  gift  dependent   on  the  legatee  surviving  the 
tenant  for  life,  where  by  the  terms  of  such  gift,  apart  from 
the  words  "  in  addition,"  it  would  be  vested  (p),     2820. 

(/)  1  Rop.  Leg.  by  White,  872  ;  1  D.  F.  &  J.  188,  revereixig  decirion 

1  Jarm.  Willi,  2nd  ed.  164  ;  Duncan  of  V.-C.  Wood,  1  Johna.  425. 

Y.  Duncan  (No.  2),  27  Beav.  392.  (n)  Bristow   v.  BritU/w,  6  Beav. 

But  Bee  lUWilder't  TrusUy  27  Beav.  289. 

418  :  Ganemore  v.  GiiJ^  8  D.  M.  &  (o)  Day  v.  Croft,  4  Beav.  561. 

G.  567.  Ip)  King  v.  Tootel,  25  Beav.  23. 

(m)  Jokmtone  v.  Lord  ffarrowhy, 
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•'  Clear." 

Taxes  nnd 
dedtic- 
tions." 


Section  V. 

Of  the  Construction  of  "particular  Words  and  Expressions 

in  Wills  (q), 

^h!V  Z  5^'  A  direction  that  legacies  be  paid  *'  clear,"  means  that 
they  shall  be  paid  clear  of  legacy  duty  (r).     2821. 

In  some  cases  "  taxes  "  or  "deductions  "  have  been  held 
to  include,  and  in  other  cases  not  to  include  income  or 
property  tax  {s).  Where  it  is  intended  that  a  person  to 
whom  an  annuity  or  other  gift  is  made  should  have  it  clear 
of  property  tax,  such  tax  should  be  specifically  mentioned 
in  order  to  exclude  all  doubts.    2822. 

A  covenant  by  a  lessee  to  pay  '*  all  taxes  and  assess- 
ments **  does  not  include  tithe  rent-charge  (t).    2822a. 

Where  real  or  personal  estate  is  given  to  a  class  of 
iVrtions."  persons,  with  a  direction,  that  on  the  death  of  any  of  them, 
their  "  shares,"  "  parts,"  or  "  portions  "  are  to  go  over,  the 
original  shares  only,  and  not  the  accruing  shares,  will  go 
over ;  unless  the  word  "  interest,"  is  added,  or  there  is  an 
apparent  intention  to  keep  the  property  in  one  aggr^ate 
mass,  or  there  is  some  other  indication  of  an  intention  that 
the  accruing  shares  should  also  go  over  (u),    2823. 

The  word  "  part,"  in  the  absence  of  indication  to  the 


TaxoB  and 

tkHHCHS- 

nientM." 


"  Shares," 
"lwrt8,'or 


{q)  This  section  only  notices  a  few 
p<)lnt8,  for  which  no  more  appro- 
priate place  conld  be  found  oIm- 
where.  Where  the  points  of  con- 
Rtniction  could  be  distributed  under 
specific  heads,  the  writer  deemed  it 
most  proper  to  do  so.  See,  for  in- 
stance,  Section  VI.,  and  Chap.  III., 
Section  II. 

(r)  Ford  v.  Ruxton,  1  CoU.  403 ; 
In  re  Coha   Win,  L.  R.  8  Eq.  271. 

(«)  Wall  V.  Wall,  15  Sim.  513; 
Letkbridffe  v.  Tliiirlow,  16  Beav. 
331  J  Sadler  v.  RickardSf  4  K.  &  J. 


30*2 ;  Turner  v.  MuUincux^  1  Johns. 
&  Hem.  334  ;  Lord  Lorat  y.  Diu^eu 
of  Leedi  {So.  1),  2  Dr.  A;  Sm.  62  ; 
FeiUnff  V.  Taylor,  8  Best  &  Smith, 
217;  Abddamy.Abadam,SB  Beav.475. 

(0  Jeffrey  v.  Netdf,  L.  R  6  C,  P. 
240. 

(m)  2  Rop.  Leg.  by  White,  1398 
2  Jarm.  Wills,  Srd  ed.  661--8 
Thufflas  V.  Andreipa,  14  Beav.  847 
JlielrU  V.  Guillemard,  12  Sim.  88 
Goodicin  y.  FtnlayMon,  25  Beav.  65 
£van$  V.  Evan4, 25  Beav.  81  ;  DalUm 
V.  Croxeehj,  83  Beav.  272, 
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contrary,  will  include  not  only  an  immediate  share,  but  ^7  "iT.p. 
also  a  share  in  remainder  (v),    2824.  

Where  a  devise  or  bequest  is  made  to  two  or  more 
persons,  with  words  of  survivorship,  it  is  very  important 
to  express  the  period  to  which  the  survivorship  refers — 
whether,  for  instance,  to  the  death  of  the  testator,  or  the 
death  of  a  tenant  for  life.  In  the  absence  of  indication 
to  the  contraiy,  it  will  be  referred  to  the  period  of 
division  {iv).     2825. 

In  the  case  of  a  limitation  over  to  the  survivors  or  "Survivors* 

or  "survi- 

survivor  of  a  class,  the  word "  survivors"  or  "  survivor''  is  ^"*"" 
construed  as  if  it  had  been  "  others"  or  "  other,"  where  it 
was  apparently  the  intention  of  the  testator  or  settlor  that 
the  others  or  other  should  take,  without  reference  to  the 
contingency  of  his,  her,  or  their  surviving  the  person  from 
whom  the  property  is  to  go  over ;  as  when  the  alternate 
gift  over  is  only  to  take  efiFect  on  the  death  of  all  the 
class  without  issue.  And  this  construction  may  be  adopted 
even  where  the  same  word  may  require  to  be  taken  in  its 
natural  sense  in  other  clauses  of  the  same  settlement  re- 
ferring to  the  same  fund.  But  when  unexplained  by  the 
context,  the  word  will  be  construed  according  to  its  literal 
meaning  (ai).  And  the  word  "  survivors"  cannot  be  con- 
strued "  others"  where  the  gift  over  is  not  entirely  to  the 
same  class  (y).    2826. 


(»)  WaU&n  V.  Prycf,  34  Beav.  71. 

(ir)  See  Cripps  v.  Wdlcotf  4  Mad. 
15  ;  ife  GrerjtorCs  Estate,  2  D.  J.  &  S. 
428  ;  Bowers  v.  Bowers,  L.  R.  6  Ch. 
Ap.  244  ;  and  other  caaea  cited 
2  Wins.  Ex.  6th  ed.  1355—6. 

{x)  1  Hop.  Lej.  by  White,  638  ; 
2  Jann.  WiUs,  2nd  ed.  578,  580, 
688;  Greenwood  v.  Percy,  26  Beav. 
572  ;  ITolland  v.  Allsop,  29  Beav. 
498  ;  In  re  Keep's  Win,  82  Beav. 
122  ;  BlundeH  v.  Citapman,  38  Beav. 


648;  Hodye  v.  Foot,  34  Beav.  849  ; 
Hurry  v.  Morgan,  L.  R.  3  Eq^  152  ; 
Badger  v.  Gregory,  L.  K.  8  Eq.  78  ; 
In  re  Amotd*s  Trusts,  L.  R.  10  Eq. 
252;  Watte  v.  lAttleicood,  L.  R.  8 
Ch.  Ap.  10  \  In  re  Palmer's  Settle- 
ment Trusts,  L.  R  19  Eq.  320 
Cross  V.  Afaitby,  L.  U.  20  Eq.  378  ; 
Wake  V.  Varah,  L.  R.  4  Ch.  D.  (Ap.) 
348. 

(y)  De  Garognol  v.   Liardet^  32 
Beav.  608, 


1040  OF  THE  CONSTRUCTION  OF  PABTICULAR 

PT.ni.T.i5.      It  has  been  held  that  a  person  attains  his  twenty-fifth 
-   —  year  on  the   dav  when  he   becomes   twenty- four  rears 

•Attaining  "^  •  "'    .  * 

hiHtwonly-    old  (Z).       2827. 
filth  year.  ^    ^ 

» unmar-         The  word  "  unmarried,"  or  the  words  "  wifliout  being 

riwl,"  or 


without    married,"  whether  in  a  deed  or  will,  may  mean  either 

being  mar-  '  ^ 

ried. "  without  having  ever  been  married,  so  as  to  exclude  issue, 
or  "  discovert,  or  without  a  husband  or  wife  at  the  time," 
80  as  to  exclude  a  husband  or  wife,  but  not  issue.  And  in 
some  cases  it  receives  the  former  construction,  and  in 
others  the  latter,  even  in  the  same  instrument,  according 
to  the  apparent  intent  of  the  settlor  or  the  testator.  When 
applied  to  a  person  who  is  not  married  at  the  time,  and 
whose  marriage  is  not  expressly  or  plainly  contemplated 
by  the  instrument,  it  generally  receives  the  former  con- 
struction ;  while  if  applied  to  a  person  who  is  married 
at  the  time,  or  whose  marriage  is  contemplated  by  ihe 
instrument,  it  generally  receives  the  latter  construc- 
tion (a).     2828. 

j^ohavc  Under  a  residuary  devise  and  bequest  to  be  equally 
divided  between  the  testator's  wife  "  and  her  children  who 
have  issues,"  the  word  "have**  will  not  be  construed 
"  shall  have,"  but  those  who  have  no  issue  at  his  death 
take  nothing;  for,  as  a  devise  to  her  and  her  children 
jvould  include  only  the  children  living  at  that  time,  the 
superadded  description  of  having  issue  is  applicable  to 
those  children  who  then  have  issue  (6).     2829. 

Doftth  Where  there  is  an  intention  that  a  child  shall  take  a 

••  without 

leaniig       vcstcd  interest  at  a  particular  period,  and  words  are  intro- 

(s)  Grant  v.  Granty  4  Y.  &  C.  Ex.  S.  C.  nom.  Clarke  ▼.  Colk,  9  H.  L. 

256.  Cas.  601 ;  Day  v.  Barnard,  1  Dr.  ft 

(a)  See  1  Bop.  Leg.  616,  617  ;  1  Sm.  351  ;  Pratt  v.  Matthew,  8  D.  M. 

Jarm.  Wills,  2nd  ed.  435—7  ;  In  re  &  G.  522  ;  Heywood  v.  Heywood,  29 

'   Saunderi  Tnut,  3  K.  &  J.  152  ;  In  Beav.  9 ;  InreSaunden'TruaU,  L.R. 

re  Norman,  8  D.  M.   &  G.  965 ;  1  Eq.  675. 

Pratt  V.  Matthew,  22  Bear.  328,  831  (h)   Doe  d.  Burttm  v.    WhUt^  1 

^4 ;  Mitchen  v.  ColU,  1  Johns.  674;  Exch.  626. 
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1  duced  which  would  devest  the  interest  in  the  event  of  the  ^•J"!^^ 


parent  dying  without  leaving  a  child,  there,  if  the  interest  ^.j^jj^j^j^., 
has  once  vested,  and  the  testator  has  not  too  clearly  ex-  (*■>• 
pressed  his  object  to  admit  of  a  doubt,  the  Court  will 
struggle  to  maintain  the  vested  gift  by  construing  the 
words    "without    leaving"    to    mean    "without    having 
had"  (cc).     2830. 

There  is  this  distinction  between  testamentary  disposi-  "8ubj<MJt  to 

^  *■  the  perform- 

tions  of  estates  in  mortgage  "  subject  to  the  incumbrances  JJ^^*^®. 
thereon,"  and  of  leasehold  estates  "subject  to  the  per- 
formance of  the  covenants,"  that  the  words  "  subject,"  &c., 
when  used  in  reference  to  mortgages  are  not  mere  useless 
surplusage,  even  when  they  are  not  construed  to  import 
that  the  party  is  to  take  cum  onere ;  for  they  may  be 
intended  to  prevent  disappointment,  and  perhaps  disputes 
or  doubts,  by  showing  at  once  that  the  estate  is  in  mort- 
gage, which  might  not  otherwise  be  known  to  be  so.  But 
the  words  "subject,"  &c., 'when  used  with  reference  to 
property  which  has  already  been  described  as  a  leasehold, 
are  mere  useless  surplusage,  unless  they  are  used  to  signify 
that  the  bequest  is  to  be  subject  to  the  performance  of 
the  covenants  to  repair,  in  respect  of  dilapidations  existing 
at  the  time  of  the  testator's  death ;  and  the  Court  ought 
not,  without  some  special  reason,  to  construe  words  as 
mere  surplusage  which  may  fairly  be  employed  for  some 
useful  purpose.  It  is  only  natural,  and  in  accordance 
with  the  presumble  intentions  of  a  testator  who  makes 
a  specific  bequest  of  leaseholds,  that  the  legatee  should 
take  them  subject  to  the  burden  of  putting  them  in 
repair,  where  they  are  in  a  state  of  dilapidation  at  the 
time  of  the  testator's  decease;  although  the  general 
personal  estate  is  the  natural  fund  for  the  payment  of 

(c)  Ab  to  gifts  over  on  "dying  (^c)  White  y.  Ilin,  L.  R.  4  Eq. 

nnmorried  or  without  children  or      265. 
issue/*  see  sapra,  par.  277. 
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^'V'^'l^'  ^^^^'  ^^^  other  kinds  of  property  are  coDUBoiily  ex* 

^— ^  onerated  by  that  (d).    283L 

"DeyoiTc-  Where  a  testator  provides  that  an  estate  shall  go  over 
from  a  person  taking  the  same  nnder  the  will,  in  case  a 
certain  other  estate  shall ''  devolve"  npon  him,  he  i^ill  be 
held  to  mean  that  the  shifting  clause  shall  take  effect  in 
case  such  person  shall  have  the  fall  beneficial  enjoyment 
of  the  latter  estate  :  so  that  snch  estate  will  not  be  deemed 
to  have  '^  devolved"  upon  him,  if  he  takes  it  subject  to  a 
charge  (e).  And  the  expression  "devolve  upon  her  chil- 
dren, if  she  has  any,"  denotes  transmission  to  children 
living  at  the  time  when  the  devolution  is  to  take  place ; 
so  that  the  representive  of  a  child  then  dead  wiU  take 
nothing  (/).  2832. 
in!jiSfn'*"      The  word  ''legacies"  will  often  include  annuities  (g), 

''annuities."  90QQ 

"London."  In  a  will,  the  word  "London"  will  include  the  cities  of 
London  and  Westminster,  and*the  borough  of  Southwark, 
and  the  adjacent  streets  and  buildings,  where  such  would 
seem  to  have  been  the  intention  (h),    2834 

"Strict set-      Under  an  executory  trust  for  the  settlement  of  real 

tlcmeut."  •' 

estate  "  in  strict  settlement,"  the  tenant  for  life  should  not 
be  made  dispunishable  for  waste  (i).    2885. 
'*  All  the         The  expression  "  all  the  rest,"  though  following  a  gift  of 
a  house  and  garden  which  were  leasehold,  may  pass  the  real 
estate  (it).    2836. 

(d)  Eickling  v.  Boyer,  3  Mac.  k  Ward  v.  Grey,  2G  Beav.  485  ;  Mvt- 

G.  643.  tins  v.  Smith,  1  Dp.  &  Sm.  204  ; 

{e)  FazakerUy  v.  Ford^  1  Ad.  &  E.^  Gaskin  v.  Rogtn,  L.  R  2  Eq.  281. 
897  ;  4  Sim.  890.  (h)   Wallace  y.  AtL-Gen,,  83  Beav. 

(/)  Parr  v.  Parr,  1  My.  &  K.  384. 
467,  (i)  Stanley  v.  CouUhurst,  L,  I». 


iff)  2  Jarm.  Wills,  2nd  ed.  516 
Cornfield  v.  Wyndkam,  2  ColL  184 
Jleatk  V.  Weston,  3  D.  M.  k  G.  601 


10  Eq.  259. 

(u)  Attrce  v.  Attrctj  L.  R  11  Eq. 
280. 
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Where  a  testator  leaves  to  a  person  for  life  "  the  free  i^-  ni.T.io, 

occupancy"  of  any  house  in  his  possession,  such  person  is  --— 

entitled  either  to  reside  in  it  or  to  let  it  (j).    2837.  p^^>-" 

The  words  "  estate  tail  in  possession,"  properly,  but  not  ••  Estate  taii 
necessarily,  refer  to  actual  possession  :  they  may  refer  to  an  ^^^" 
estate  tail  vested  in  interest  as  a  remainder,  as  distinguished 
from  a  contingent  interest  in  tail  (jj),    2838. 

TThere  there  are  both  original  devises  or  bequests  to  cer-  "  so  spocifi- 

callydeyiflod 

tain  persons,  and  also  contingent  devises  or  bequests  over  <>' ^  „ 
to  each  of  them,  and  these  are  followed  by  limitations  over 
of  the  property  *'  so  specifically  devised  "  or  "  bequeathed," 
these  words  "  so  specifically,"  &c.,  may  refer  either  to  the 
property  comprised  in  the  original  gifts  only,  or  to  the 
property  expressed  in  the  gifts  over ;  and  therefore  care 
should  be  taken,  in  framing  such  a  limitation  over, 
to  prevent  all  doubt;  though,  in  the  absence  of  an 
apparent  intention  to  the  contrary,  these  words  will  be  held 
to  apply  to  the  property  comprised  in  both,  as  equally  ap- 
plicable to  the  property  comprised  in  each  (fc).    2839. 


Section  VI. 

« 

Of  Devisees  and  Legatees. 

Where  a  devise  or  bequest  is  made  to  a  person  or  Pr.  iii.t.is, 
persons  by  any  description  denoting  a  person  sustaining  a  — '  *  '  ' 
particular  character  (such  as  heir,  next  of  kin,  nearest  of  boquest^to 
blood,  youngest  or  only  surviving  son),  and  the  person  or  wwuinhi^  a 
persons  who  sustain  it  at  one  time  may  be  different  from  <^^*'*<^«^»'- 
the  person  or  persons  who  sustain  it  at  another  time,  it  is 
very  expedient  to  express  the  time  at  which  that  character 
is  to  be  sustained  (kk),    2840, 

{J)  Mannox  v.  Greener,  L.  R.  14  (Z)  Giles  v.  Melsom,  L.  H.  6  H.  L. 

Eq.  456.  24. 

(i/)  Afartein  v.  nolloicay,  L.  R.  (H)  See  auppA,  par.  880—1;  and 

6  H.  L.  632.    -  2  Jarm.  Willa,  2nd  ed.  167— 1?0. 


IT  lie 


^  M.         mm^^ 


T— "      ^        ^  ■  '  ■    *    *■*-    £ 


j^^  Tr  .iL 


T 


m 


6*f,  2  Ft£l  t7&;  BfTMi^*.  (•>;  1  Rop.  Leg:  lij  Wldte,  IS?. 

AilrimMm^  17  Jut  128;   Jfe  («.  a«#f^  r.  £«rrf  ^lyrai,  13 

uM,  19  Bear.  S77;  Hodytcm      3i.  ft  W.  2«>X 
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than  of  the  description  Q>).    But  where  the  description  of  pt.  iii.t.is, 

C/II>  1)  B.  0. 

a  legatee  is  erroneous,  and  there  is  no  doubt  as  to  the 

°  ,  .  of  a  legatee. 

person  intended  to  be  described,  the  mistake  will  be 
rectified,  unless  the  description  imputes  to  the  legatee  a 
character  which  is  the  essence  of  the  bequest,  and  it  may 
reasonably  be  presumed  that  the  testator  would  not  have 
made  such  a  bequest,  if  he  had  not  been  so  mistaken  (q). 
2845. 

II.  Devises  and  Bequests  to  Parents  and  Children. 

In  the  case  of  devises  and  bequests  in  favour  of  a  person  ^EinK  Sn 
and  his  or  her  children,  at  least  in  wills  drawn  by  unpro-  ^^t^' 
fessional  persons,  questions  frequently  arise  as  to  the  mode" 
in  which  they  are  to  take — whether  the  parent  is  to  take 
for  life,  with  remainder  to  the  children ;  or  whether  the 
parent  is  to  take  an  estate  tail  or  the  absolute  interest ;  or 
whether  parent  and  children  are  to  take  simultaneously, 
and,  if  so,  whether  as  tenants  in  common  or  as  joint- 
tenants.  All  such  questions  should  be  excluded  (r), 
2840. 

When  a  man  gives  to  his  wife  for  the  benefit  of  her- 
self and  her  children,  she  and  her  children  take  as 
joint  tenants,  unless  there  is  some  indication  that  she 
is  to  take  for  life  with  remainder  to  her  children,  or  in 
some  other  manner  (s).  A  direction  that  the  property  should 


(p )  Di-akc  T.  DraJce^  8  H.  L.  Cas. 
172,  179  ;  Charter  v.  Ctuirterj  L.  R. 
7  H.  L.  364. 

{q)  1  Hop.  Leg.  byWTiite,  160, 
172  ;  Story'8  Eq.  Jur.  §  182,  183  ; 
1  Jarm.  Wills,  2nd  eii  312  ;  Re 
RickeCa  Trust,  11  Hare,  299  ;  Strin- 
ger V.  Gardiner,  4  D.  &  J.  468  ;  see 
In  re  Petta,  27  Beav.  576  ;  Garner 
V.  Garner,  29  Beav.  114;  Farrer  ▼. 
SLCatherine's  Coll,  L.  R  16Eq.l9. 

(r)  For  instances,  see  Lenden  v. 
Blackmore^  10  Sim.  626 ;  Vauyhan 


V.  Headford,  Id.  639 ;  Mason  v. 
Clarice,  17  Beav.  126  ;  Congreve  v. 
Palmer,  16  Beav.  435  ;  Ive  v.  King, 
Id.  46 ;  HaH  v.  Tribe,  18  Beav.  215  ; 
Well)  V.  Byng,  2  K.  &  J.  669  ;  8  D. 
M.  &  G.  633  ;  S.  C.  nom.  Byng  v. 
Byng,  10  H.  L.  Cas.  171 ;  In  re 
Graham's  Will,  83  Beav.  479  ;  Greeve 
V.  Greeve,  L.  R.  4  Eq.  180 ;  Davis 
v.  Bennett,  4  D.  P.  &  J.  327. 

(»)  NewiU  V.  Newill,  L.  R  12  Eq. 
432  ;  reversed  L.  R.  7  Ch.  Ap.  253. 
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rr.ni.T.i5,  be  "secured"  has  been  considered  to  be  such  an  indica* 

Ca.  1,  •.  d. 

tion  (0.    2847. 

"  Enuued.-  WhenevcT  the  word  "  entitled "  is  used,  it  is  highly 
expedient  to  specify  whether  it  is  meant  "  entitled  in  in- 
terest "  or  **  entitled  in  possession  "  (tt).    2848. 

Where  iawio     Where  a  testator  bequeaths  personal  estate  to  one  for 

are  only  *  ^ 

to  uie^rat  ^^>  ^^^  ^^^  ^^  death  to  others  equally^  and  in  case  any 
mSSSS?**  of  them  should  happen  to  die  before  they  become  "  enti- 
testotor.  tied  "  to  their  shares,  to  the  children  of  him,  her,  or  them 
so  dying,  the  word  "  entitled  "  does  not  mean  "  entitled  in 
possession  ;*'  but  the  gift  to  the  children  is  merely  a  sub- 
stitution in  the  event  of  the  parent  dying  in  the  testator's 
lifetime :  so  that  if  one  of  the  parents  survives  the  testator, 
and  dies  before  the  tenant  for  life,  the  property  vests  in 
his  representative,  and  does  not  go  over  to  his  children  (r). 
And,  under  a  bequest  to  A.  or  Ids  children,  he  is  absolutely 
entitled  if  he  survives  the  testator  :  the  children  can  only 
take  by  substitution  in  case  of  the  death  of  their  parent  in 
the  testator's  lifetime  (w).    2849. 


Infant  in 

ventre 

matrb. 


Who  take 
whore  no 
period  for 


III.  Devises  arid  Bequests  to  Children, 

In  construing  a  will,  an  infant  in  ventre  matris  is  con- 
sidered as  a  child  "  living,"  and  even  as  a  child  "  bom," 
that  word  being  read  as  synonymous  with  procreated  {x). 
2850. 

In  the  absence  of  indications  to  the  contrary^  where  a 
legacy  is  given  to  a  class  of  individuals,  as  to  children,  in 


(f)  Cmh€  T.  Hughe^.lj.  R.  14tlq. 

416. 

(«)  See  Chorley  v.  Zoreftanc?,  88 
Beav.  189;  Turner  v.  Gottet^  84 
Beav.  598;  Umbers  v.  Jaggardj 
L.  R  9  Eq.  20d  ;  Ilobgen  v.  A'w/r, 
L.  R  11  Eq.  48. 

(i;)  Henderson  v.  Kennicot^  2  De 


O.  &  S.  492. 

(w)  Penley  v.  Penlty,  12  BeaV. 
647. 

{x)  6  CniiBe  T.  88,  c  2,  §  16  ; 
Watk.  Conv.  8rd  ed.  by  Prest,  243  ; 
2  Jartn.  WUls,  2nd  ed.  153—4  ;  and 
Ptari^  Y.  Carrington,  L.  R  8  Ch. 
Ap.  969. 
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general  terms,  and  no  period  is  appointed  for  the  distribu-  ^;,|V  JJ,^' 
tion  of  it,  the  death  of  the  testator  is  the  period  of  distri-  ^^^^^^ 
bution,  and  none  of  the  class  but  those  who  are  born  or  in  ^£^*P" 
ventre  matris  at  that  period  are  entitled  to  participate  in 
the  bequest ;   and  those  members  of  the  class  who  at  his 
death  are  capable  of  taking  the  whole  {xx).    And  so,  as  a  who  take 
general  rule,  where  a  period  is  appointed  for  distribution,  Sgjj^^yn 
as  the  attainment  of  majority  or  the  death  of  a  parent,  the ^^J,^ 
fund  is  distributable  among  as  many  as  come  into  existence 
before  that  time,  and  no  chQd  born  afterwards  can  be 
admitted  to  a  share  (^).     2851. 

If  there  is  a  bequest  to  children  ''begotten"  or  "to  be  ^^^^ 
begotten,"  or  *'  who  may  be  born,'*  these  words  refer  only  or^to^*''" 
to  children  who  may  be  born  after  the  date  of  the  will  and  ^^^o 
before  the  death  of  the  testator,  and  not  to  children  born  bom." 
after   liis  decease,  where  a  different  construction  would 
impute  to  the  testator  the  inconvenient  and  improbable 
intention  that  his  residuary  personal  estate  should  not  oe 
distributed  until  after  the  deaths  of  the  parents  of  the 
legatees  {z).     2852. 

The  word  "  children  "  will  include  children  by  a  second  "^x^^ot 
or  other  subsequent  marriage,  unless  it  clearly  appears  a,J?^ar- 
that  the   testator  only  meant  children  of  the  first  mar-  iiXdoS. 
riage  (a),    2853. 

Tlie  word  '*  children "  does  not  ordinarily  comprehend  ^^SSSid- 
grandchildren  or  issue  generally ;  but  it  will  be  construed  J^e^iuJ^* 
in  this  more  extensive  sense  where  the  will  would  other-  ^dei 
wise  be  inoperative,   or  where  the  testator  has   clearly 

{jtx)  In  re  doleman  and  Jatram,  29  Beav.  447 ;    In  re    Qardiner*$ 

L.  R.  4  Ch.  D.  165.  EiUOej  L.  R.  20  Eq.  647. 

(y)  1  Hop.  Ii€g.  by  White,  39, 46,  (z)  2  Jann.  Wills,  2nd  ed.  148— 

63  ;  2  Spenoe'B  Bq.  Jar.  418|  Smith's  9  \  Stones  ▼.  Benbow,  2  My.  &  K.  46  ; 

Executory    Interests   annexed    to  8  D.  M;  ft  G.  390  ;  BuUtr  v.  Lotbe^ 

Feanie,S227— 234  ;  2  Jarm.  WUla,  10  Sini.  817  ;    Townsend  v.  Earfy, 

2nd  ed.  126—130  ;  Mannr.  Thomp-  28  Beav.  429. 

«>n,  1  Kay,  638  ;  Ilayf/er  v.  -Payne,  (a)  1  Rop.  Leg.  by  White,  48  ;  6 

23  Bear;  474, 479-, BaUman  v.  Gnty,  Jarm.  WQU,  2nd  ecL  123—4; 
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Where  It  is 
Kiifficient 
t4)aiMwer 
the  descrip- 
tion in  8ui>- 
stonoe, 
though  not 
literally. 


Where  a 

yuiiugcr 
haa  hocn 
cuiuddercd 
a8  an  eldest 
chUd. 


Where  an 

cIdcKt 

child 

has  >)ccn 

considered 

;u4  a 

younger. 


•♦Beffottcn' 
and  "  to  he 
hegotten." 


sho^vIl  by  other  words  that  he  used  the  word  in  the  more 
extensive  sense  (6).    2854. 

In  general^  even  in  the  case  of  a  will,  the  persons  who 
claim  most  answer  the  description  and  character  given  of 
them  in  the  will  (c).  But  sometimes  they  may  not  answer 
the  description  and  character  literally,  and  yet  they  may 
answer  what  was  really  intended  by  such  description  and 
character.  Thus  in  the  case  of  provisions  made  for 
younger  children,  by  will  or  marriage  settlement,  or  byway 
of  executory  trust,  by  the  parent  or  a  person  who  stood  in 
loco  parentis,as  beingunder  a  moral  obligation  to  provide  for 
the  children  or  as  intending  to  take  upon  himself  or  herself 
those  duties  and  obligations  which  ordinarily  and  properly 
attach  to  a  father  or  mother,  a  younger  child  becoming 
entitled  to  the  family  estate  has  been  considered  an  eldest 
child,  so  as  to  exclude  him  from  the  benefit  of  the  pro- 
vision  for  the  younger  children,  where  such  appeared  to  be 
the  intention.  And,  on  the  other  hand,  an  eldest  daughter 
destitute  of  a  provision  has  been  considered  a  younger 
cliild ;  and  an  eldest  son  is  entitled  to  claim  a  portion  as 
a  younger  child,  when  the  family  estate  is  given  from  him, 
or  lie  is  otherwise  unprovided  for  (J).  But  the  only  son 
cannot  succeed  to  an  estate  limited  to  A.  and  his  heirs 
in  tail  male,  "  except  an  eldest  son  "  (e).     2855. 

"  Begotten  "  will  extend  to  the  issue  begotten  afterwards, 
and  the  words  "to  be  begotten"  to  the  issue  begotten 
before  (/).    2856. 


(b)  1  Rop.  L^.  by  White,  68  ;  2 
Jarm.  Wills,  2nd  ed.  124—5  ;  Pride 
Y,  Fools,  3  D.  &  J.  252,  266 ;  He 
CrawhaIVs  Trust,  8  D.  M.  &  G.  480. 

(e)  1  Rop.  L^.  by  WWte,  66. 

(d)  1  Rop.  Leg.  by  White,  69, 62, 
65  ;  2  Spence'8  Eq.  Jur.  412—8 ;  2 
Jarm.  Willi,  2nd  ed.  167—169; 
Lyddon  v.  Ettison,  19  Beav.  665  ; 
Macovbrty  v.  /onet,  21  Beav.  684 ; 
Sandeman  ▼.  Madceivne^  1  Johns.  & 


Hem.  CIS  ;  Ellerde  v.  Thomas,  1  D. 
J.  k  S.  18;  Dariesy,  Iluffueninjl 
Hem.  &  Mill  730  ;  Hood  v.  IToorf, 
I^  R.  4  Eq.  48,  55 ;  CoDtitffwood  v. 
Collingteood,  L.  R.  4  H.  L.  43  ;  In 
re  Bayley^s  Settiement,  L.  R.  9  Eq. 
491;  6Ch.  Ap.  590. 

(«)  Tuite  V.  Berminffham,  L.  R.  7 
H.  L.  634. 

(/)  2  Bo]\  Leg.  by  White,  1513; 
2  Jam.  Wiilii,  2nd  ed.  150, 1 52, 153. 
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Wliere  several  sons,  daughters,  or  children  are  spoken  15.  in.x.w 

'         ^  '  ^.  Ch.  1,  s.  6. 

of,  and  the  words  "  next  surviving  "  are  used,  it  should  be 

specified  whether  next  younger  or  next  elder  is  meant  (jf ).  "urriving 

2857.  3eid?» 

Where  a  testator  directed  that  his  daughters*  shares  Direction 

^  that 

should  be  "  settled  upon  themselves  strictly,"  it  was  held  ^J^S**"* 
that  the  income  of  the  share  of  each  should,  during  the  SSSd^ 
joint  lives  of  herself  and  her  husband,  be  paid  to  her  for  "SS^^' 
life,  without  power  of  anticipation ;  that  if  she  should  die 
in  the  lifetime  of  her  husband,  then  her  share  should  go 
as  she  should  by  will  appoint ;  and,  in  default  of  appoint- 
ment, to  her  next  of  kin,  exclusively  of  her  husband ;  and 
that  if  she  should  survive  her  husband,  then  the  share 
should  belong  to  her  absolutely  (gr).    2868. 


rv.  Devises  or  Bequests  to  Issue  or  Offspring. 

The  word  issue  is  used  sometimes  to  denote  all  descend- 
ants, and  at  other  times  immediate  descendants  or  some 
particular  class  of  descendants  living  at  a  given  time. 
And,  in  a  will,  issue  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  answer  the  intention  of  the  devisor, 
though,  in  the  case  of  a  deed,  it  is  universally  a  word  of 
purchase  (h),    2859. 

When  used  as  a  word  of  purchase,  and  unconfined  by 
any  indication  of  intention,  it  will  comprise  all  persons 
who  can  claim  as  descendants  from  or  through  the  person 
to  whose  issue  a  devise  or  bequest  is  made  (i).    2860. 

2  Jann.  Wills,  2nd  ed.  150,  152,  C.  J.^m  Doe  d.  Cooper  v.  CoUUf  4 

153.  D.  &  E.  294. 

(/)  See  EoHfoood  v.  Zockwood,  (t)  1  Bop.  Leg.  by  Wbite,  94; 

L.  B.  3  Eq.  487.  L^h  y.  Norhury,  13  Ves.    344  ; 

iff)  Loch  Y.  Baffley,  L.  B.  4  Eq.  Maddock  v.  Jjegg,  25  Beav.  531 ; 

122.  remarks  of  M.  B.  in    Rhodes   t. 

(/i)  2  Jarm.  Willfl,  2nd  ed.  80^  Modes,  27  Beav.  416  ;  McGregor  v. 

L.  C.  J.  Wilmot,  in  Roe  v.  Grew,  McGregor,  1  D.  F.  &  J.  63. 

Wik.  322 ;  and  Lord  Kenyon, 

VOL.  II.  D  D 
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But  if  in  the  first  part  of  a  will  it  is  used  equivocally,  and 
there  is  nothing  in  the  immediate  context  to  aid  in  con- 
struing its  meaning,  but  in  another  part  of  the  game  will 
the  ambiguity  is  corrected  and  the  word  is  used  in  a 
particular  sense,  the  presumption  is  that  the  testator  has 
always  used  it  in  that  sense  in  which  he  himself  has  cor- 
rected the  ambiguity  (j).    2861. 

"  Issue  male  "  means  issue  claiming  through  males,  even 
in  a  bequest  of  personalty  to  issue  male  (k).    2862. 

The  Avord  "  offspring  "  is  a  word  of  similar  effect  to  the 
word  "  issue  "  (/).    2863. 

V.  Devises  to  Heirs  or  Descendants. 

m 

"  Hcira"         It  is  uot  uuusual  for  testators,  whose  wills  are  not  made 

moaniug 

Sr  d^rad-  ^y  lawyers,  to  use  the  word  "  heirs  "  as  synonymous  with 
?teh'ito7  "children,"  or  next  of  kin,  who  are  descendants  or  sta- 
ncxt  of  kin.  |.^tQj.y  j^gj.^.  Qf  jjjjj .  j^jj^  where  this  appears  to  be  the  case, 

that  meaning  will  be  given  to  the  word  (m).     2864. 
Right  heirs       A  dcvisc  in  remainder  to  the  right  heirs  of  the  testator 

of  the  tea-  ^ 

^cpThSVon  ^^^  ®^^^>  ^^^  ^^^  excepted,  is  void  (n),    2865. 

Riffht  heirs       A  dcvisc  to  the  right  heirs  of  husband  and  wife  is  a 

of  hiishand  ,  ... 

and  wife,  dcvise  to  thc  pcrsou  answering  the  description  of  heir  to 
both,  namely,  a  child  of  both,  inasmuch  as  husband  and 
wife  are  considered  in  law  as  but  one  person  (o).     2866. 

The  next         Where  a  testator  devises  real  estate  to  a  person  and  his 

heir.  ^  ^ 

wife  for  their  lives,  and  after  their  decease  to  their  son,  his 
heirs  and  assigns,  for  ever,  but  in  case  he  should  not  sur- 
vive his  parents,  and  should  die  without  an  heir  lawfully 

iJ)  Edwards  v.  EdwardSf  12  Beav.  (m)  RoberU  v.  EdwanU,  33  Beav 

100;   Re  Corriei    Will,   32   Beav.  259;  Jure  JcaffresafCs  TrusU,!^  ^ 

426.  2  Eq.  276;  In  re  Philpz'  Will,  L.  R. 

(I)  Lyxcood  V.  Kimher,  29  Bear.  7  Eq.   161  ;    .Fiidason  v.    Tatlock^ 

38.  L.  R  9  Eq.  258. 

(0   Young  v.  Davics,  2  Dr.  &  Sm.  (n)  6  CniiBe  T.  38,  c.  10,  §  40. 

167.  (o)  6  Cruise  T.  38,  c.  10,  §  39.. 


OF  DEVISEES  AND  LEGATEES.  1057 

begotten,  then  to  "the  next   heir"  of  the   first   takers, p^- ni.T.i5. 

V^IIi    1|  B»  Us 

"  their  heirs  and  assigns  for  ever ; "  "  the  next  heir  '*  means 

the  person  who  should  be  the  heir  of  the  first  takers  in 
the  technical  sense  of  the  word  heir :  so  that,  under  the 
limitation  over  to  the  next  heir,  the  estate  will  not  vest  in 
a  second  son  of  the  first  takers  dying  in  the  lifetime  of  one 
of  such  first  takers,  but  will  vest  in  his  son,  as  he  became 
the  next  heir  in  the  technical  sense  of  the  word  (p).  2867. 
A  devise  to  "  the  heirs  male  "  of  the  devisor  only  extends  Hoim  maio 

*'  of  the  do- 

to  the  heirs  male  of  his  body,  and  not  to  a  collateral  heir :  ^*«>'^- 

so  that  if  the  devisor  has  not  an  heir  male  of  his  body,  the 

devise  is  void  (g).     2868. 

The  expression,  "  the  first  male  heir  of  the  branch  of  rirat  maio 

]ieir  of  the 

A.'s  family,"  is  not  a  definite  and  safe  designation,  but  is  fen"»ch  of 
one  which  may  lead  to  perplexing  questions,  if  not  to  the 
total  failure  of  the  estate  intended  to  be  limited,  on  the 
ground  of  uncertainty.  For,  under  some  circumstances,  it 
may  be  a  matter  of  the  most  perplexing  doubt  whether  the 
person  intended  must  be  an  heii-  in  the  strict  technical 
sense,  by  being  the  child  of  a  deceased  parent  and  heir 
general,  or  whether  it  is  sufficient  if  he  is  the  child  of  a 
deceased  person  though  not  heir  general,  or  whether  "  male 
heir "  does  not  mean  '*  male  heir  apparent "  or  "  male 
descendant,"  and  whether  the  word  "  first "  refers  to  the 
seniority  of  the  heir,  or  whether  it  refers  to  seniority  and 
priority  of  the  stock  from  which  he  springs,  or  whether 
the  devise  is  not  void  for  uncertainty.  Thus,  where  A. 
has  no  son,  but  several  daughters,  who  have  issue,  it  may 
be  doubted  whether  the  son  or  grandson  of  the  eldest 
daughter  is  to  take,  because  the  eldest  daughter  has  for 
some  piurposcs  priority  over  the  others;  or  whether  the 
son  of  a  younger  or  even  of  the  youngest  daughter  should 

(p)  Doe  d.  Knifjht  v.  Cfhaffcf/y  16  (7)  6  Cruise  T.  38,  c.  10,  §  37. 

M.  &  W.  656. 

D  D  2 
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Eldest  malo 
lineal  de- 
Boendant. 


Kale  de- 
scendants. 


Ncare8t 
of  kin  ki 
the  malo 
line. 


Limitation 
of  gavelkind 
or  borough- 
English 
land  or  per- 
sonAlty  to 
the  heir. 


take^  on  the  ground  that  he  was  bom  before  the  children 
of  the  other  daughters ;  or  whether  a  son  of  a  younger  or 
even  of  the  youngest  daughter  is  to  take,  because  his 
mother  is  dead  at  the  time  of  the  determination  of  the 
particular  estate,  while  the  other  daughters  aie  living,  so 
that  he  is  technically  heir  to  her,  while  the  children  of  the 
other  daughters  are  not  technically  heirs  to  them;  or 
whether  the  devise  is  not  void  for  uncertainty  (r).  Such 
cases  are  only  mentioned  to  illustrate  the  care  that  is  neces- 
sary in  the  use  of  the  word  "  heir."    2869. 

In  limitations  in  tail,  "  the  eldest  male  lineal  descendant 
of  A."  means  eldest  in  line,  not  eldest  in  years,  so  as  to 
designate  a  grandson  of  A.'s  eldest  son  as  the  eldest  in  line, 
rather  than  a  son  of  A.'s  youngest  son,  as  the  eldest  in 
years  (»).     2870. 

In  giving  property  to  "male  descendants,"  or  to  "issue 
male,"  it  is  expedient  to  express  whether  or  not  the  testator 
means  persons  claiming  through  males  only  (Q.     2871. 

A  sister  of  the  testator  may  be  entitled  under  the 
description  of  his  ^  nearest  of  kin  in  the  male  line/'  in 
preference  to  a  son  of  the  testator's  paternal  uncle  (tt). 
2872. 

Under  a  limitation  of  lands  of  gavelkind  or  borough- 
English  tenure  to  the  heir  or  heirs  as  a  purchaser  or  pur- 
chasers, the  common  law  heir  takes,  and  not  the  heir  by 
the  custom.  And  the  same  rule  applies  in  the  case  of 
chattels  real  or  other  personal  estate,  where  the  word  heir 
is  used  in  its  technical  sense  (t;).    2873. 


(r)  Winter  v.  Perratt,  9  CL  fc  F. 
606. 

(t)  TheUunon  v.  Rendktham^  7  H. 
L.  Cas.  429. 

(i)  See  Bemal  t.  Bemal^  8  My. 
&  Cr.  559;  Lambert  y.  Peyton,  8  H. 
L.  Cas.  1. 

(«)  Boys  V.  BracUey,   10    Hare, 


889  ;  4  D.  M.  &  G.  48 ;  S.  C.  nonu 
Sayer  y.  Bradley,  5  H.  L.  Caa.  874. 
(v)  Go.  Litt  10  a,  n.  (4)  ;  Thar^ 
V.  Owen,  2  S.  &  6.  90 ;  Sladm  r. 
Sladen,  2  Johns.  &  Hem.  869; 
PoOty  V.  PoOey  (No.  2),  81  Beav. 
863. 
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If  it  appear  from  the  context  that  the  words  "  in  the  p*.  iilt.is, 

^^  Cn.  1,  8.  6. 

character  of  the  then  heir  male  of  the  body  "  of  the  tenant 

"In  the 

for  life,  have  been  used  to  denote  a  person  taking  bycbar^terof 
purchase  as  first  tenant  in  tail  after  the  determination  of  J-^-|vf 
the  estate  for  life,  the  words  will  receive  that  construction. 
But  that  is  not  the  technical  or  proper  meaning  of  those 
words  (x).    2874. 


VL  Beqv^ests  to  a  Person  and  his  Heirs,  or  to  the  Heirs 

of  a  Person. 

A  legacy  to  a  person  and  his  heirs,  or  to  a  person  "  or 
his  heirs  or  assigns,"  is  a  bequest  of  the  entire  interest  to 
him  absolutely.  But  when  money  is  bequeathed  to  the 
heirs  of  a  person  to  whom  no  interest  in  it  is  given,  or 
when  money  ia  bequeathed  to  a  person  with  a  limitation 
to  his  heirs  by  way  of  substitution  or  remainder,  in  some 
cases  it  is  held  that  by  the  word  "heirs,"  the  testator 
means  the  persons  who  imder  the  Statute  of  Distributions 
would  be  entitled,  in  case  the  individual  whose  heirs  are 
spoken  of  had  died  intestate;  in  which  case  it  would 
include  even  his  widow,  and  not  merely  his  nearest  of 
blood.  In  other  cases  it  is  held  to  mean  "  his  children ; " 
and  in  others  the  strict  literal  meaning  is  given  to  it  (y), 
2875. 

{x)  Mid^ihwaU  v.  MicktOhwatty  Beauwir,  8  H.  L.  Cas.  524,  557  ; 

4  Com.  B.  790.  Be  RooU^  1  Dr.  &  Sm.  228 ;   HadC' 

i^f)  See  1  Bop.  Leg.  by  White,  vnod  t.  Greeny  28  Beav.  1 ;  Hamilton 

88,  89,  90,  98  ;  2  Jftrm.  WiUs,  2nd  v.  MiOs,  29  Beav.  193  ;  In  re  New- 

ed.  65—9 ;  In  re  Walton's  EttaUy  ton's  Trusts,  L.  E.    4   Eq.    171  ; 

8  D.    M.    &    G.    178 ;   Doody  v.  Parsons  v.   Parsons,  L.  B.  8  Eq. 

Higgins,  9  Hare,  App.  p.  zxxv. ;  2  260  ;  In  re  Stevens'  Trusts,  L.  B.  15 

K.  &  J.  729;  De  Beauwir  v.  De  Eq.  110. 


I  ♦:•  .:f  ^lETTsas  Aszy  lmdxttms. 


I. 


o*  R'  r  .-Li.  or  z  F'  '•/ 1  •-'•  Jfett  *:fKiii.  or  Persons 
•''.-:'.  \''t  ^L^'i'tr  rrttf  •S&:r'-5f  of  DMiribations,  or 
Tr%g:ii**4,  Er^-rtr-.  -^^   ..•  P'i'^ionizl  or  Le^jal  Sipre^ 

•^-^^^  Wlisrs  X  cezifta:  s  ziiie  :o  ••  ocusins  "  snnplidter,  fiist 

•uiriTins  •mix  will  ':e  enrlileii.  ii:iie=s  there  b  anything  in 
tie  xiZ  :.:  zLiirare  a  •iifereiit  irLt^irion  (r\     2876- 

Un.«ier  i  le;::^?:  :o  the  testitoi's  first  and  second 
•zorL^is.^  first  ct:::jIiiS  twisze  Kmoved  haTe  in  aome  cases 
'^•?en  heM  to  be  eniitlcd,  as  being  within  the  degree  of 
r^uuon«hip  GienrlinevI  in  the  wilL  Bat  in  other  cases 
the  chiliren  or  descendants  of  first  cousins  haTe  been  held 
not  to  be  included  'a\    ±877. 

yi^'cA^  Xephews  and  nieces  of  the  wife  of  a  testator  or  of  the 
hus*:?and  of  a  testatrix  will  take  under  a  bequest  to  his 
or  her  nephews  and  nieces,  where  he  or  she  has  none  of 
his  or  her  own  (6),  and  eridence  that  they  were  not  intended 
is  inadmissible.  And  they  may  take  by  name,  and  under 
the  designation  of  nephews  and  nieces^  where  it  appears 
from  the  drenmstances  it  was  intended  they  should  take, 
even  though  there  be  nephews  and  nieces  of  the  testator 
himself  or  testatrix  herself  of  the  same  name  (e).    2878. 

Great  Great  nephews  and  nieces  may  take  under  the  designa- 

nephew*  M.  ^  -o 

and  niece.,  tiou  of  uephcws  and  nieces,  if  the  intention  is  apparent  (rf). 
•  2879. 


(2)  Stoddard  v.  Namm,BT>.U.k  (i)  ffogg  r.  Cook,  Zt  Bear.  641 ; 

G.  6S  ;  Sievamm  t.  Abinffdon,  31  SktmU  t.  Moun^ord,  Ll  R.  15  £q. 

Beay.305.  805  ;  8  Ch.  Ap.  9SS ;  WeOow,  WtOt, 

(a)  1  Bop.  Leg.  by  White,  145  ;  2  L.  R.  18  £q.  504. 

JamL    Wills,    2iid    ed.    125  ;    2  (c)  Grant  y.  Grant,  L  B.  2  Ptob. 

Williaizui    on   Executors,    Oth  ed.  &  M.  8  ;  5  0.  P.  380  ;  Id.  (Ex.  Ch.) 

1029;  Sanderion  t.  BayUy,^  Mj.  727. 

&  Cr.  56.  («0  In  rt  BUnoer't  TnuU,  L.  R. 
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Where  a  devise  or  bequest  is  made  to  ''  relations  '*  or  pt.  iii.t.i.% 

Ch    1    8    0 

"near  relations/'  and  there  is  nothing  to  show  that  more ~-  - 

Relations  of 

remote  relations  or  that  some  only  of  the  relations  werea'amiiy. 
intended,  all  of  those  and  none  but  those  are  entitled,  per 
capita,  who,  in  case  of  intestacy,  could  claim  as  next  of 
kin  by  the  Statute  of  Distributions.    This  construction  is 
adopted  as  the  best  mode  of  setting  bounds  to  the  generality 
of  the  word  "relations."      But  where  a  testator  gives 
property  to  be  distributed  "to  his  relatives   as  the  law 
directs,"  it  will  be  divided  under  the  Statute  of  Distribu- 
tions per  stirpes,  and  in  such  a  case,  if  the  words  "  share 
and  share  alike  "  are  used,  they  will  be  disregarded.    If 
the    bequest    is    confined    to    the  testator's  "poor"   or 
"necessitous"  or  "poorest"  or  "most  necessitous " rela- 
tions, those  only  will  take  who  could  claim  by  the  Statute 
of  Distributions,  and  are  also  in  want  of  assistance.      But 
when  it  appears  from  the  will  that  a  testator  intended  to 
appropriate  a  sum  of  money,  not  only  for  his  then  existing 
poor  relations,  but  for  those  to  succeed  without  limitation 
as  to  time,  a  Court  of  Equity  will  support  the  bequest  as  a 
charity,  and  admit  all  his  poor  relations  without  regard  to 
the  Statute  of  Distributions  (e).     When  a  testator  has 
delegated    a  power  to  distribute  the  fund   among  his 
relations  according  to  the  discretion  of  the  donee  of  the 
power,  he  may  distribute  the  property  among  the  testator's 
kindred,   although  they  be  not  within  the    Statute  of 
Distributions.      And  if  such  a  power  is  not  executed,  the 
property  will  go  to  the  next  of  kin  at  the  death  of  the 
donee  of  the  power  (/).    And  where  a  person  is  em- 
powered to  fix  the  amount  of  the  shares  to  be  taken  by 

6  Ch.  Ap.  351.  Sugd.  Fow.  237  i  Fielden  v.  Ath- 

(c)  1  Rop.  Leg.  by  White,  101,  worth,  L.  E.  20  Bq.  410. 

104,  105,  107,  112,  113  ;  2  Jarm.  (/)  1  Kop.  Leg.  by  White,  107, 

WiUs,  2nd  ed.   97,  98,  100,  101  $  108, 110. 
THffin  V.  Longman,  15  Beav.  275  ;  2 


! 
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Pr.  III.T.1S,  relatioiis,  but  not  to  select  the  objects,  those  will  be  entitled 

Cm.  1,  h  0.  * 

who  are  the  next  of  kin  according  to  the  Statate  of 

Distributions,  at  the  death  of  the  donee  of  the  power  (9). 
And  bequests  to  a  person's  ''family  "  are  to  be  construed 
by  the  same  rules  as  bequests  to  "  relations  "  (A).    2880. 

In  the  absence  of  indications  to  the  contrary,  ''re- 
lations "  will  only  apply  to  legitimate  blood  relations,  and 
not  to  relatiyes  by  affinity  or  iU^timate  relatives,  though 
the  latter  be  described  in  a  previous  part  of  the  will  as 
"  nephews  "  or  "  nieces  "    (i).    2881. 

The  words  "children  or  their  families''  may  mean 
"  children  or  their  children,"  or ''  children  or  their  descend- 
ants "  (ti).  But  the  primary  meaning  of  the  "  family  "  of 
A.  is  "  the  children  "  of  A.  (if  he  has  any),  as  distinguished 
finom  other  descendants  {j),    2882. 

Nntofkin      Where  a  testator  uses  in  an  ultimate  limitation  the 

andperaons 

JSl^^  words  *  next  of  kin  of  my  own  family,"  they  mean  the 
^^^^  nearest  or  next  of  kin  of  those  persons  who  according  to 
ordinary  language  are  his  Cemiily ;  as,  for  instance,  the  next 
of  kin  of  his  daughter,  where  he  had  an  only  daughter  {jj). 
The  expression  next  of  kin,  uncontrolled  by  any  other 
expression,  does  not  mean  "  those  persons  who  in  case  of 
intestacy  would  be  entitled  under  the  Statute  of  Distribu- 
tions," but  it  means  those  persons  (without  any  distinction 
between  the  whole  and  the  half  blood)  who  are  nearest 
in  degree  of  personal  propinquity.  And  therefore,  on  the 
one  hand,  it  excludes  the  children  of  the  deceased  brother 
or  sister,  where  there  is  a  brother  or  sister  living ;  and  on 

(g)  Pinck   T.    Hoaingtworik^   21  Eq.  872. 

Beav.  112  ;  and  Pope  v.  WkUcombtf  (m)  BuH  v.  Hdlyar,  L.  R  14  £q. 

M  there  oorreoted,  and  not  as  re-  160. 

ported  3  Meriv.  689 ;  Salwibuflry  T.  {})  Pigg  y.  Clarke^  L.  B.  3  Ch. 

Denton,  8  K.  &  J.  529,  536.  D.  672. 

(A)  1  Bop.  Leg.  by  White,  141  ;  {jj)  Clapton  y.  Bidmer,  10  Sim. 

see  rapns  n.  {g).  426  ;  5  My.  &  Cr.  108. 

(0  Hibbert  v.  IlibbeH,  L.  R  15 
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the  other  hand,  it  includes  the  parents  as  well  as  the  i^- in.T.15, 

children  of  the  person  named,  as  being  all  related  to  him  in  " 

the  first  degree,  or  the  brothers  as  well  as  the  grand- 
cliildren  of  such  person,  as  being  all  related  in  the  second 
degree  (k).    2883. 

A  widow,  as  such,  cannot  take  under  a  limitation  to  the 
next  of  kin  of  her  husband  according  to  the  Statute  of 
Distributions  (kk).  And  the  husband  is  not  a  person  en- 
titled under  that  statute  to  the  personal  estate  of  his 
deceased  wife  ;  for  his  right  is  independent  of  any  statute : 
and  therefore  under  a  bequest  "  in  trust  for  the  person  or 
persons  who  would  at  the  time  of  the  decease  of  a  daughter 
or  daughters,  or  of  the  decease  or  failure  of  her  or  their 
children  respectively  (whichever  event  should  last  happen), 
be  entitled,  as  next  of  kin  or  otherwise,  to  the  personal 
estate  of  such  daughter  or  daughters  respectively  under 
the  statutes  made  for  the  distribution  of  intestates'  effects/' 
the  husbands  of  the  daughters  are  not  entitled  (Z).      2884. 

Where  a  bequest  is  made  to  such  of  the  testator's  next 
of  kin  as  would  by  virtue  of  the  Statute  of  Distributions 
have  been  entitled  in  case  of  his  intestacy,  or  to  such 
persons  as  should  be  his  next  of  kin  ''  under  or  according 
to  the  statute/'  the  reference  to  the  statute  points  out  not 
only  the  class  but  also  the  manner  in  which  they  are  to 
take ;  so  that  the  class  take  as  tenants  in  common  and  not 
as  joiut  tenants  (II):    2885. 

When  bequests  are  made  to  individuals  in  the  character  Trustees. 


(I)  WUhy  T.  Mangles,  4  Beay.  (0  2  Jann.  Wills,  2nd  ed.  86, 

858  ;   10  CL  &  F.  215  ;   2  Jann.  100  ;  MUne  v.  OObaH,  2  D.  M.  &  Q. 

Wills,  2nd  ed.  84—6, 100 ;  Cooper  715 ;  6  D.  M.  &(^.  510.    See  supra, 

V.  Deniaon,  18  Sim.  290 ;  Elnuleif  v.  par.  1406—1420. 

Tovnff,  2  My.  &  K.  82,  780  ;  Avieon  (20  Downea  v.  Bullock,  25  Beav. 

v.  Simpeon,  1  Johns.  48.  54  ;  BuUock  v.  Downtt,  9  H.  L.  C* 

{hk)  2  Jarm.  \^^lls,  2nd  ed.  86;  1 ;  In  re  Rankin's  SeUlement  Trusts, 

CkolmandeUy  v.  Zord  AshburUm,  6  L.  B.  6  Eq.  ^601. 
Beav.  86. 
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Execitors 


ch"/T  tf*'  ^^  tif^istees,  and  not  as  marks  of  personal  regard  only,  the 
legacies  are  held  to  he  given  upon  an  implied  condition 
that  such  persons  clothe  themselves  with  that  charac- 
ter (m).  A  l^acy  given  hy  a  person  to  the  executor  of 
his  will,  though  given  to  him  by  name,  is  (in  the  absence 
of  any  indication  of  bounty  towards  him,  irrespective  of 
that  office)  prima  facie  given  to  him  as  executor,  and  as  a 
remuneraUon  or  acknowledgment  for  his  trouble ;  and  if 
he  does  not  prove  the  will  nor  act  at  all,  he  will  not  be 
entitled  to  his  l^acy  (p),  even  though  he  may  have  been 
physically  incapable  of  so  doing  (p).     2886. 

A  gift  to  '*  the  executors  of  A"  (some  other  person  than 
the  testator),  is  a  gift  to  A.  s  legal  personal  representative, 
as  a  part  of  A.'s  personal  estate  (q).    2887. 

The  ordinary  l^al  meaning  of  each  of  the  terms 
"representatives,"  "legal  representatives,"  and  "personal 
representatives,"  as  well  as  the  term  '*l^al  personal 
representatives,"  when  used  with  respect  to  personalty,  is 
not  children  or  next  of  kin,  but  executors  and  administra- 
tois.  And  that  is  the  sense  in  which  the  testator  must  be 
considered  to  have  used  these  terms,  unless  the  will  affords 
evidence  sufficient  to  satisfy  the  Court  that  he  intended 
to  use  them  in  a  different  sense  (sq),  as  where  they  are 


Represen 
tatives. 


(in)  1  Bop.  Leg.  by  White,  777. 

(n)  See  infiA,  par.  3083,  3084. 

(o)  1  Rop.  Leg.  by  White,  780  ; 
Cfalv«rt  V,  Sebb(m,  i  Beav.  222  ;  Re 
Denby,  8  D.  F.  &  J.  350 ;  Bubb  v. 
Yelrerton,  L.  R  13  Eq.  131. 

(p)  1  Bop.  Leg.  by  White,  777, 
780  ;  ffanburjf  t.  Spooner,  5  Beav. 
630  ;  Be  Hawkin'e  TnuU,  83  Beav. 
570 ;  SloMey  v.  Wainey,  L.  B.  2  Eq. 
418 ;  Lewie  t.  Matkewe,  L.  B.  8  £q. 
277  ;  Jewie  v.  lawrenee,  L.  B.  8  Eq. 
845. 

{q)  TreUuwy  v.  HdyWy  L.  B.  4 
Ch.  D.  53. 


{qq)  2  Jann.  WOli,  2Qd  ed  91 ; 

KUmer  y.  ZaocA,  10  Beav.  362;  Smiik 
Y.  Barmby,  2  CoU.  728  ;  Miider  v. 
Wraitk,  18Sini.52;  lBop.Leg.by 
White,  124,  128  ;  /»  rt  CrawfanTe 
TrutU,  2  Drew.  237,  239 ;  Sabertom 
T.  51«e{f,  TkmL  383  ;  1  B. ft  M.  587; 
Atherion  v.  Orowtiier,  19  Beav.  44S  ; 
Be  ffendenon,  28  Beav.  657  ;  Chap, 
man  v.  Chapman^  38  Beav.  557  ;  Me 
Tumer,  2  Dr.  k  Sm.  501 ;  /■  re 
Tryn<ttam*«3Vui«i,L.B.lEq.290  ; 
Alger  v.  Parroit,  L.  R  8  Eq.  82S. 
In  Disum  t.  Dtsnm,  24  Beav.  129, 
the  same  construction  waa  adopted 
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connected  with  the  Statute  of  Distributions  (r),  or  where  pt.  ni.T.is, 

^  '  Oh.  1,  B.  a. 

the  words  "  per  stirpes  and  not  per  capita,"  are  added  («), 

or  where  the  word  "  next "  is  prefixed  to  the  words  "  legal 
representatives  "  (<)  or  *'  personal  representatives  "  (u) ;  or 
where  the  woipds  "share  and  share  alike"  are  added  to 
those  words  (ar) ;  or  where  the  testator  frequently  uses  the 
very  words  *'  executors  and  administrators"  in  other  pas- 
sages, where  he  intended  to  designate  them  (y) ;  or  where 
the  legacy  or  gift  is  immediate,  as  to  A.  or  his  representa- 
tives {£)  ;  and  not  after  a  previous  life  estate  (a).  Under 
an  ultimate  limitation  to  the  "  next  legal  representatives  " 
of  a  person,  the  property  does  not  pass  to  his  executors  or 
administrators,  either  beneficijdly  or  otherwise,  but  to  the 
person  or  persons  who,  in  case  of  intestacy,  would,  under 
the  Statute  of  Distributions,  in  right  of  consanguinity, 
take  his  personal  estate  beneficially,  whether  such  person 
or  persons  be  next  by  personal  proximity  of  relationship  or 
next  by  representation  (6).  The  words  "  to  or  amongst 
such  person  or  persons  as  would  be  the  personal  represen- 
tives  "  (c),  or  the  words,  **  in  a  due  course  of  administra- 
tion "  {c&j,  are  inapplicable  to  executors  or  administrators, 
and  denote  next  of  kin.    The  full  expression  commonly 


in  the  case  of  a  residue  of  real  and 
personal  estate. 

(r)  H<M(yway  y.  Raddiffe,  28  Beav. 
168. 

(«)  AtherUm  v.  Crotother,  19  Beav. 
448. 

(0  Booth  ▼.  Vicart,  1  Coll.  6. 

(tt)  Stockdak  v.  NickoUon^  L«  R. 
4  Eq.  359. 

(x)  Smith  T.  PalmeTy  7  Hare,  225  ; 
King  r.  Cieavdand,  26  Beav.  26  ;  4 
D.  &  J.  477.  But  see  Chapman  v. 
Chapman^  88  Beav.  556. 

(y)  Walker  y.  Marquis  of  Cafndethf 
16  Sim.  829 ;  King  v.  OUavdand, 
20  Beav.  26;  4  D.  &  J.  477,  488. 


But  lee  HinehUfft  v.  Wcstwood,  2 
Be  G.  &  S.  216. 

{z)  Bridge  v.  AhboU,  2  Bro.  C.  0. 
224  ;  Cotton  r.  Cotton,  2  Beav.  67. 

(a)  Judgment  of  V,-C.  Kindere- 
leyp  In  re  CravifcfrSe  Tnuto,  2 
Drew.  240—8. 

(6)  Bwik  V.  r»car<,  1  Coa  6. 
See  also  SvMJlh  v.  Palmer,  7  Hare, 
225. 

(c)  Baines  v.  Ottey,  1  My.  &  K. 
465 ;  In  re  OryUi  Trusts,  L.  R  6 
Eq.  589.  BxytweelnreBegesSMe- 
ment  Trusts,  L.  B.  18  Eq.  686. 

{ee)  BHggs  v.  Upton,  L.  R.  7  Ch. 
Ap.  376. 


1066  OF  DEYISXES  AND  LBGATEES. 

'Sl?'!"  <k*  ®°*ploy®4  ^^^  ^®  most  nneqniTocal  expression  to  desig- 
nate  executors  or  administTators,  is  "l^al  personal  repre- 
sentatives." Bat  the  words  "  I^al "  and  "  personal "  are 
not  essential  to  the  designation  when  applied  to  personal 
property.  The  word  ''  l^al,"  when  added  to  representa- 
tiveSy  only  means  the  representatives  recognised  by  law ; 
and  the  word  "  peisonal^"  when  added  to  representatives, 
only  denotes  the  representatives  in  respect  of  personal  pro* 
perty  (d).    2888. 

Vm.  Testamentary  Gifts  to  other  Objects. 

MUdt^^      The  circnmstance  of  a  solicitor  preparing  for  a  client  a 
thetMtatar.  ^\[  containing  dispositions  in  favour  of  the  solicitor,  does 
not  of  itself  take  away  the  right  of  the  solicitor  to  be  a  de- 
visee or  legatee  for  his  own  benefit  (e).    2889. 
9^Jj^^J5***      -A.  bequest  to  a  parish  church  is  a  gift  to  the  church- 
H^^       wardens  of  the  parish  named^  to  be  applied  in  adorning  and 
repairing  the  church,  and  not  to  the  parson.    A  bequest  to 
"  the  parish/'  without  saying  to  what  use,  has  been  con- 
strued a  bequest  to  the  poor  of  the  parish  (/).    2890.  * 
Si^!^^.        An  undischarged  bankrupt  may  be  a  legatee,  but  the 
beneficial  interest  will  belong  to  his  trustees  in  trust  for 
his  creditors  (ff).    2891. 
2^^^         A  bequest  of  a  year's  wages  to  each  of  the  testator's 
servants,  over  and  above  what  may  be  due  to  them  at  the 
time  of  his  decease,  applies  to  such  family  servants  only  as 
are  usually  hired  by  the  year,  and  not  to  an  under-gar- 
dener,  who,  though  he  had  worked  for  the  testator  for  some 
years,  had  received  weekly  wages,  and  had  not  resided  in 
the  house  Qi).    And  where  a  testator  gives  to  each  person, 

(<Q  In  re  Crav^onCs  Trusts,  2  (/)  2  Bop.  Leg.  by  Wliite,  1495. 

Drew.  235.  Ab  to  charitable  bequests,  see  supra, 

(e)  ffindmn  t.   Weatheria,  5  D.  par.  739,  et  seq. 

M.  &  G.  301 ;  Walker  v.  Smith,  29  [g)  1  Rop.  Leg.  by  White,  29. 

Beav.  394.  (A)  11  Jarm.  &  Byth.  by  Sweet, 
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as  a  servant  in  his  domestic  establishment  at  the  time  of  pt.  ih.t.is, 

Ch.  1,  t.  6. 

his  decease,  a  year's  wages,  beyond  what  may  be  due  for 

wages,  a  head-gardener  who  lives  in  one  of  the  testator's 
cottages,  and  was  not  boarded  by  the  testator,  is  not  en- 
titled to  a  year's  wages.  The  expression  *'  servant  in  my 
domestic  establishment,"  in  such  a  case,  denotes  an  indoor 
servant  (i).    2892. 


Section  VII. 
Of  Implied  Devises  and  Bequests. 
In  many  cases  a  devise  or  bequest  may  be  made  by  pt.  ni.T.is 

Cb  1  •  7 

plain  implication  as  well  as  by  express  words  (j).  And  by  — '  *  '. 
plain  implication  is  meant,  not  merely  a  probable  inten- 
tion, but  so  strong  a  probability  of  intention  that  an  inten- 
tion contrary  to  that  which  is  imputed  to  the  testator 
cannot  be  reasonably  supposed  (i).  For  example,  in  cases 
where  a  fund  has  been  given  upon  trust  for  a  person  until 
the  age  of  twenty-one  or  marriage,  without  any  further  be- 
quest, or  where  a  fund  or  a  provision  or  partial  interest  out 
of  a  fund  has  been  given  to  a  person  until  he  attain  twenty- 
one  or  marry,  with  a  limitation  over  if  that  event  should 
not  happen,  but  with  no  further  bequest  in  case  the  event 
should  happen,  a  bequest  on  that  event  has  been  implied. 
And  so,  where  a  fund  is  directed  to  be  paid  to  an  indi- 
vidual, for  the  purpose  of  making  a  partial  application  for 
the  benefit  of  a  third  person,  and  there  is  no  express  gift 
of  the  surplus,  the  legatee  takes  the  fund  absolutely,  subject 
to  the  trust  for  the  partial  purpose  specified  (Q.      2892a. 

505  ;  Booth  v.  Dearie  1  My.  &  K.  Eq.  799. 

560  ;  BlackuxU  v.  Pennant,  9  Hare,  (k)  6  Cruifle  T.  88,  a  10,  §  18  ;  1 

551.  Rop.  Leg.  by  White,  1489  ;  Swtet- 

(t)  Ogle  V.  Morgan,  1  D.  M.  &  G.  ing  v.  Prideaux,  L.  R  2  Ch.  D.  418 

359.  (0  See  2  Rop.  Leg.  by  White, 

ij)  In  re  Blokes  Trust,  L.  B.  3  1439—1450. 
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Fr.  mT.M,     The  application  of  the  doctrine  of  implied  gifts  is  often 

very  difficult ;  for  there  are  cases  in  which  the  Courts  have 

refused  to  hold  that  a  gift  was  implied,  where  there  appeared 
to  be  strong  grounds  for  such  a  construction.  Thus  it  has 
been  held  that  where  a  bequest,  even  though  it  be  a  resi- 
duary bequest^  is  made  to  a  person,  but  if  he  should  die  in 
the  lifetime  of  the  testator  without  leaving  children,  then 
to  another  person,  such  children  take  nothing  by  implica- 
tion (m).  And  where  an  estate  is  devised  to  a  person  (who 
is  not  the  heir  at  law  of  the  devisor)  after  the  death  of  the 
devisor's  wife,  the  wife  does  not  take  an  estate  for  life  by 
implication,  because  the  testator  may  have  intended  that 
the  estate  should  descend  to  his  heir  at  law  until  the  death 
of  his  wife  (n).  But  where  a  man  devised  his  goods  to  his 
wife,  and  that  after  her  decease  his  son  and  heir  should 
have  a  certain  house,  it  was  determined  that  this  was  a 
good  devise  of  the  house  to  the  wife  for  life  by  implication ; 
for  by  the  express  words  of  the  will  the  heir  was  not  to 
take  it  till  after  the  death  of  the  wife ;  so  that  if  she  did 
not  take  it,  no  one  else  could  (o),     2893. 


Section  VIII. 
Of  the  Revoaition  of  Devises  and  Bequests, 

Ft.  ni.T.i5,      Although  a  person  should  declare  his  will  to  be  iirevo- 

^°  ^'  *•  ^'  cable  in  the  strongest  terms,  yet  he  may  revoke  it,  because 

S^Sc""**  his  own  acts  or  words  cannot  alter  the  disposition  of  the 

irrevocabia  ^^^^  ^^  ^  ^^  make  that  irrevocable  which  in  its  own  nature 

is  revocable  (p\    2894. 

(m)  Addison  v.  Busl;   14   Beav.  33. 
459  ;  2  D.  M.  &  G.  810.     See  also  (n)  6  Crniae  T.  38,  c  10,  §  20. 

Sparks  v.  HestaU,  24  Beav.  218  ;  see  (o)  6  Oruiae  T.  88,  c  10,  §  19. 

also  Ncighhour  v.  ThuiioWy  28  Beav.  {p)  6  Cruise  T.  38,  c.  6,  §  1. 
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Pt.  III.T.15, 
Ch.  1,  8.  8. 

I.  Revocation  under  the  Old  Law. 

By  s.  6  of  tlie  Statute  of  Frauds,  29  Car.  2,  c.  3,  it  is  Riactmcnts 

•^  '  '  '  of  tho 

enacted,  "  that  no  devise  in  writing  of  lands,  tenements,  or  j^^JJ^^^to 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable  ^*'^*^^***"- 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same  by  the  testator  himself,  or 
in  his  presence  and  by  his  directions  and  consent ;  but  all 
devises  and  bequests  of  lands  and  tenements  shall  remain 
and  continue  in  force  until  the  same  be  burnt,  cancelled, 
torn,  or  obliterated  by  the  testator  or  his  directions,  in 
the  manner  aforesaid,  or  unless  the  same  be  altered  by 
some  other  will  or  codicil  in  writing  or  other  writing  of  the 
devisor  signed  in  the  presence  of  three  or  four  witnesses, 
declaring  the  same ;  any  former  law  or  usage  to  the  con- 
trary notwithstanding  "  (q),     2895. 

By  s.  22  of  the  same  statute,  it  is  provided  "  that  no  will 
in  writing  concerning  any  goods  or  chattels  or  personal 
estate,  shall  be  repealed,  nor  shall  any  clause,  devise,  or 
bequest  therein  be  altered  or  changed  by  any  words,  or 
will  by  word  of  mouth  only,  except  the  same  be  in  the 
life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  witnesses  at  the 
least  "(r).    2896. 

I.  Under  this  statute  there  are  four  express  modes  of  re-  l  Expre«» 

ro  vocations 

vokiiif?  a  will  of  real  estate.     1.  The  first  mode  is  bv  a  ^1°' *^° 

o  •'         statute  of 

subsequent  will  duly  attested  according  to  the  statute  (s).  ^™"^«- 
A  subsequent  will  operates  as  a  revocation  of  a  former  one  Revocation 
in  all  cases  where  it  contains  an  express  clause  revoking  all  quent  wiu. 
former  wills,  or  where  it  makes  a  dififerent  and  incompatible 

iq)  Burton,  §  261.  140. 

(r)  1  Jam.   Wills,  2nd  ed.  35,  (»)  6  Cruise  T.  38,  c.  6,  §  3. 
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pt.  Ill  T.15,  disposition.    The  intention  of  a  testator  to  revoke  his  will 

is  the  circumstance  which  constitutes  the  revocation ;  and 

when  that  has  appeared  in  a  subsequent  will,  it  is  sufficient, 
though  such  subsequent  will  should  not  take  effect  from 
any  disability  of  the  devisee,  or  from  being  lost.  Where  a 
second  will  has  not  a  clause  of  revocation  of  8dl  former  wills; 
and  does  not  make  any  disposition  inconsistent  with  a 
former  will,  it  does  not  operate  as  a  revocation  of  such 
former  wHl,  but  both  remain  in  force  (t).  If  a  subsequent 
testamentary  paper  is  only  partly  inconsistent  with  one  of 
an  earlier  date,  the  earlier  instrument  is  only  revoked  as  to 
those  parts  where  it  is  inconsistent,  and  both  of  the  papers 
are  entitled  to  probate  (u).  Where  a  testator  has  made  a 
second  will  different  from  the  first,  but  it  is  not  known  in 
what  that  difference  consisted,  such  second  will  does  not 
revoke  the  former  one  (v).  Where  there  is  a  duplicate  of 
a  wiU,  and  the  testator  cancels  or  makes  an  obliteration  in 
the  manuscript  which  is  in  his  own  possession,  this  gene- 
rally operates  as  a  revocation  of  or  obliteration  in  the 
other ;  for  it  may  not  be  in  the  testator's  power  to  get  pos- 
session of  the  other  manuscript  (x).  2897. 
b^aroSS  ^'  '^^  second  mode  of  revocation  is  by  a  codicil  duly 
executed  according  to  the  Statute  of  Frauds,  and  contain- 
ing express  words  of  revocation,  or  making  a  different 
disposition  from  that  contained  in  the  will  (y).  The  dis- 
positions contained  in  a  will  or  preceding  codicil  are  not 
affected  farther  than  is  absolutely  necessary  in  order  to 
give  effect  to  those  which  are  contained  in  the  subsequent 
codicil.    If  a  disposition  in  a  will  or  preceding  codicil  is 


(0  6  Cniim  T.  88,  c.  6,  §  4,  0,  9  ;  (v)  6  Grnise  T.  88,  c.  6,  §  13 ;  1 

1  Jarm.  Wllla,  2nd  ed.  148, 145  ;  Jann.  Wills,  2nd  ed.  148. 

Johnson  y.  Lyford,  L.  B.  1  Frob.  (x)  6  Crniae  T.  8S»  c  6,  §  89 ;  1 

&  M.  546.  Jftrm.  Wills,  2nd  ed.  115, 116. 

(u)  Lemage  t.  Cfoodban,  L.  B.  1  (y)  6  Cruise  T.  88,  c.  6,  §  18  ; 

Frob.  &  M.  57.  Tapper  t.  Tupper,  1  K.  &  J.  665. 
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clear,  it  is  incumbent  on  those  who  contend  it  is  not  to  ^;  JVJ- g^* 

take  effect  by  reason  of  a  revocation  in  a  subsequent 

codicil,  to  show  that  the  intention  to  revoke  is  equally 
clear  and  free  from  doubt  as  the  original  intention  to  make 
such  a  disposition  {z).  Therefore  a  codicil  revoking  a 
will  does  not  necessarily  revoke  a  prior  codicil  (a).  And  a- 
devise  by  will  to  the  children  of  A.  was  held  not  to  be 
revoked  by  parenthetical  expressions  in  a  codicil,  that  they 
were  not  intended  to  take  any  beneficial  interest  under  the 
will  or  codicil,  as  it  might  refer  only  to  the  testator's  view 
of  the  effect  of  his  will,  or  to  an  intention  of  future  re- 
vocation (6).  And  where  A.  devised  the  remainder  in  fee 
in  her  lands  to  her  granddaughter,  and  by  a  codicil,  which 
she  directed  to  be  annexed  to  and  taken  as  part  of  her 
wiU,  reciting  her  subsequent  acquisition  of  other  lands, 
and  that  she  intended  to  dispose  of  all  her  estates  for  the 
benefit  of  her  granddaughter  "for  her  life,  with  such 
limitation  and  in  such  manner "  as  thereafter  expressed, 
"  instead  of  the  devise  contained  in  her  will,"  she  thereby 
devised  her  estates  in  trust  for  her  granddaughter  for 
life,  and  then  for  her  children  who  should  survive 
her  in  fee,  or  if  no  children,  for  her  brothers  and 
sisters  who  should  survive  her  in  fee,  but  without 
limiting  the  estates  over  in  case  of  the  limitations  to 
the  children  and  the  brothers  and  sisters  (which  event 
happened)  never  taking  effect;  there,  as  it  was  the 
manifest  intention,  both  in  the  will  and  codicil  to 
make  the  granddaughter  the  principal  object  of  the 
testatrix's  bounty,  it  was  held  that  the  words, '' instead 
of,"  &c.,  did  not  amount  to  a  revocation,  but  meant  "  in- 

(z)  1  Jarm.  Wills,  2nd  ed.  146,  &  Colt  762.    Supra,  par.  2801. 
151 ;  CUobury  v.  BeckeU,  14  Beav.  {a)  Fairer  v.  St.  Catherines  CoiL, 

586,  587 ;  BuUer  v.  Greentoood,  22  L.  R  16  Eq.  19. 
Beav.  803 ;  Agnew  v.  Pope,  1  D.  &  (6)  Cleobury  v.  BeckeU,  14  Beav. 

J.  49  ;  Boberticm  v.  Povfdl,  2  HurL  583,  588. 

VOL.  II.  E  E 


1072  BEVOGATIOK  UNDER  THE  OLD  LAW. 

pt.  m.T.i:>,  stead  of  so  much  only  of  the  devise  "  in  the  will  as  was 

VfHa     1}    0«    0« 

incompatible  with  the  disposition  contained  in  the  codicil ; 

so  that  the  gift  of  the  remainder  in  fee  was  unaltered  by 
the  codicil  (c).    2898. 
b^r^tiSg     ^'  '^^  third  mode  of  revoking  a  will  which  is  men- 
t^]^^ce  tioned  by  the  Statute  of  Frauds  is,  by  a  writing  declaring 
witnesses,    an  intention  of  revoking  such  will,  signed  in  the  presence 
of  three  witnesses.    And  it  is  observable,  that  the  Statate 
of  Frauds  requires  that  in  devises  of  lands,  thou^  not  in 
mere  revocations,  the  three  witnesses  should  subscribe  the 
will  in  the  presence  of  the  testator.    While,  on  the  other 
hand,  the  clause  relating  to  revocations  requires  that  the 
testator  should  sign  in  the  presence  of  three  witnesses, 
which  was  not  required  in  devises  (d).    And  it  has  been 
held,  that,  although  a  will  may  be  revoked  by  a  written 
declaration   without  being    attested  by  three    witnesses 
subscribing  the   will  in  the  testator's  presence,  yet  that 
a  second  will,  though  containing  a  clause   revoking  all 
former  wills,  shall  not  operate  as  a  revocation  of  the  first 
will,  unless  it  is  executed  in  such  a  manner  as  to  operate 
as  a  devise  (e).    2899. 
by  uS^,      ^  "^^  fourth  mode  of  revoking  a  will  which  is  men* 
^SSi^r   tioned  by  the  Statute  of  Frauds  is,  by  burning,  cancelling, 
tSg.^"      tearing,  or  obliterating  the  will,  with  the  intent  to  revoke 
it  (/).    An  obliteration  or  alteration  of  a  part  of  a  Will 
does  not  operate  as  a  revocation  of  the  whole  Willi  btit 
only  of  the   part   obliterated,  and  the  rest  ^^^  remain 
good  (y).    2900. 
iL  impUed      XL  Besides  the  different  modes  of  revoking   a  will 
allowed  by  the  Statute    of    Frauds,  there  are  certam 

« 

(c)  Doe  d.  Murek  v.  Marchant^  6  (/)  6  Cruiae  T.  88,  c  6,  §  8,  i5 
M.  k  Gr.  818.  —27 ;  1  Jama.  WiUa,  109,  et  acq. 

(d)  6  Cruise  T.  88,  c.  6,  §  19  ;  1  (^)  6  Cniise  T.  88,  c  S,  $  34 ;  1 
Jann.  Wills,  2nd  ed.  140^1.  Jum.  Wills,  2iid  ed.  112  ;  SwinUm 

{e)  6  Cruise  T,  88,  c.  6,  §  19.  v.  Baiiey,  1  Ex.  D.  (Ap.)  110. 
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alterations  iu  the  situation  of  the  testator  or  in  the  estate ^- inT.15, 

devised  which  have  been  held  to  operate  as  implied  revo 

cations  of  a  devise  (h).    2901. 
Where  a  man  made  his  will,  and  afterwards  married  and  Revocation 

by  nuuriago 

had  a  child,  these  events  generally  operated  as  a  revocation  Jf^i^J** 
of  his  will ;  because  they  produced  a  complete  change  in 
the  situation  and  in  the  duties  of  the  testator.  But  neither 
of  those  circumstances  singly  (as  a  subsequent  marriage,  or 
the  subsequent  birth  of  a  child)  had  that  effect  (i).  But 
the  will  of  a  female  was  always  revoked  by  her  marriage, 
on  the  ground  that  it  would  otherwise  by  her  own  act 
become  irrevocable,  which  is  contrary  to  the  nature  of 
the  instrument,  though  it  may  become  so  by  the  act 
of  God,  as  by  insanity  supervening  and  continuiug  till 
death  (j).  2902. 
An  actual  alienation  or  disposition  of  an  estate,  whether  Revocation 

■*^  by  an 

legal  or  equitable,  after  a  devise,  generally  operated  as  a  J^^  d^JJ^j. 
revocation ;  for  in  such  cases  the  alienation  was  deemed  mo?^r  of 
undoubted  evidence  of  an  alteration  of  intention,  and  in 
some  of  these  cases  the  devisor  did  not  die  seised  (A:).  2903. 
Even  an  agreement  or  covenant  to  convey  lands  which 
had  been  previously  devised  by  will,  whether  in  execution 
of  a  power  or  not,  operates  in  Equity,  though  not  at  Law, 
as  a  revocation  or  ademption  of  such  devise,  as  well  in 
cases  before  the  stat.  1  Vict.  c.  26,  as  in  cases  within  it  (!) ; 
and  the  devisee  is  not  entitled  to  the  purchase  money  (m), 


the  oatate. 


{h)  6  Cruise  Tj  88,  a  6,  §  40 ; 
Burton,  §  267. 

{%)  6  CruiM  T.  88,  e*  6,  J  41,  44— 
60 1  Burton,  §  269 ;  1  Jann.  WiUa, 
2nd  ed.  102—108  ;  Manton  v.  Roe 
d.  Fox,  8  Ad.  ft  E.  14 ;  2  N.  &  P. 
504;  Itraell  v.  Jtodon,  2  Moore's 
P.  C.  0.  bl;  Inthe  goods  of  Tho8, 
Cadywdd,  1  Swa.  k  T.  84. 

(j)  Burton,  §  270  ;  6  Cruise  T. 
88,  c.  6,  §  53  ;  2  BL  Com.  498 ;  1 


Jarm.  Wills,  2nd  ed.  102. 

(i)  6  Cruise  T.  88,  c.  6,  §  55 ;  1 
Jarm.  Wills,  2nd  ed.  122, 124 ;  Grant 
vt  Brid^,  L.  B.  3  £q.  347. 

(;)  6  Cruise  T.  38,  c.  6,  §  58 ;  2 
Sugd.  Pow.  10  ;  Sugd.  ConciseView, 
131,  132  ;  1  Jarm.  Wills,  2nd  ed. 
135;  Andrew  v.  Andreie,  3  Sm.  & 
0. 130. 

(m)  11  Jarm.  k  Byth.  by  Sweet, 
794. 

K  E  '4 
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Pr.  III.T.15.  even  though  the  contract  were   entered  into  nnder  the 

CU.  1)  8>  o. 

compulsory  powers  of  a  railway  company  (n) ;  or  though 

the  conversion  be  at  the  option  of  the  person  with  whom 
the  agreement  was  entered  into,  and  it  be  not  exercised  till 
after  the  death  of  the  testator  (o).  In  cases  where  the  will 
is  revoked  in  Equity,  but  not  at  Law,  the  legal  estate  passes 
by  the  will  to  the  devisee,  but  a  Court  of  Equity  will 
compel  him  to  convey  it  to  the  person  entitled  under  the 
equitable  agreement.    2904. 

Even  an  intended  alienation  of  an  estate  previously 
devised,  which  failed  of  taMng  effect  for  want  of  some 
formality,  has  been  held  to  operate  as  a  revocation  of  the 
devise.  Thus  a  feofiment  without  livery  and  a  bargain  and 
sale  not  enrolled  have  been  held  to  be  revocations  of  prior 
devises ;  because  such  intended  alienations  were  considered 
as  proofs  of  an  alteration  of  intention  (p),    2905. 

An  alienation  to  a  trustee,  or  conveyance  to  a  cestui  que 
use,  without  any  intention  of  parting  with  the  estate,  and 
though  the  alienor  took  back  the  whole  use,  has  been  held 
to  operate  as  a  revocation  of  a  prior  devise  (g).    2906. 

Where  a  person  who  had  devised  his  lands,  afterwards 
levied  a  fine  or  sufiered  a  recovery  of  them,  these  acts 
operated  as  a  revocation  of  the  devise  (r).    2907. 

Parol  evidence  is  not  admissible  to  prove  that  the 
testator  meant  that  his  will  should  remain  in  force  and 
^unrevoked  by  the  subsequent  conveyance  («).  2908. 

A  conveyance  of  property  contracted  to  be  purchased,  if 
made  to  the  usual  uses  to  bar  dower,  was  held  to  revoke 
^  devise  of  it  by  the  purchaser,  if  there  was  no  special 
•contract  that  the  property  should  be  conveyed  to  the 

(n)  Re  ManckuUr  and  Southport  1  Jarm.  WiHb,  Snd  ed.  187— 1S9. 
Hallway  Comp,,  19  Beav.  365  ;  Gait  (9)  6  GnuseT.  38,  c  6,  §65  ;  Bor- 

V.  Gale,  21  Beav.  349.  ton, §  267;  1  Jann. WiU8,2nded.l24. 

(0)   Weeding  v.  Weeding,  1  Johns.  (r)  6  Cruiae  T.   88,  a  6,  §  72  ; 

&  Hem.  424.  1  Jarm.  Wills,  2nd  ed.  125. 

( p)  6  Cnuse  T.  38,  c.  6,  §  62,  63;  («)  6  Cruiae  T.  88,  c.  6,  §88. 
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usual  uses    to  bar  dower,  and    if  the   devise  referred  pt-  111.T.15, 

Ch.  1,  s.  8. 

exclusively  to  the  estate  which  the  testator  then  had,  and 

did  not  also  refer  to  an  estate  or  interest  which  he  might 
have  at  a  future  time ;  because,  at  the  date  of  his  will, 
he  was  equitable  owner  in  fee  under  the  contract,  and  by 
the  conveyance  he  acquired  a  legal  estate  of  a  different 
character  to  his  former  equitable  estate,  which  was  the 
subject  of  the  devise  (t).  And  in  such  case  the  testator's 
heir,  if  entitled  to  benefits  under  his  will,  is  not  bound 
to  elect  between  those  benefits  and  the  property  so  con- 
veyed (u).    2909. 

Where  a  man  has  an  equitable  interest  in  fee  in  an 
estate,  and  afterwards  takes  a  conveyance  of  the  legal 
estate  to  the  same  uses,  this  is  no  revocation  (x).  And 
so,  where  a  person  devises  a  copyhold  estate,  and  is  after- 
wards admitted  to  it,  this  does  not  operate  as  a  revocation 
of  the  devise  (y).  And  the  mere  change  of  a  trustee  does 
not  operate  as  a  revocation  of  a  preceding  devise  (z).  Nor 
does  a  partition  of  an  estate  between  tenants  in  common 
operate  as  a  revocation  of  a  prior  devise  made  by  one  of 
the  tenants  of  his  share,  even  though  such  a  partition  be 
corroborated  by  a  fine  (a).    2910. 

Where  a  person  has  an  estate  pur  autre  vie  at  the  time 
of  making  his  will,  and  afterwards  purchases  the  in- 
heritance, it  is  a  revocation  of  any  devise  of  the  estate  pur 
autre  vie  (&).    2911. 

Although  a  mere  mortgage  in  fee  made  after  the  lands 
mortgaged  were  devised  is  a  revocation  of  such  devise  at 

(t)  1  Jann.  Willa,  2ncl  ed.  180  ;  Fletcher,  2  My.  t  Cr.  482. 

Plovjden  v.  Hyde,   2   Sim.  (N.S.),  (y)  6  Cruise  T.  88,  c.  6,  §  92. 

171 ;  2  D.  M.  &  G.  684  ;  BuUin  v.  (z)  6  Craiae  T.  88,  c.  6,  §  94  ;  1 

Fletcher,  2  My.  &  Cr.  482.  Jann.  Wilk,  2Dd  ed.  129. 

(tt)  PUywden  v.  ffyde,2  Sim.  (N.S.),  {<*)  6  Cruise  T.  88,  a  6,  §  97  ;  6 

171.  Jann.  &  Byth.  by  Sweet,  696 ;  1 

(x)  6  Cruise  T.   38,  c.  6,  §  90  ;  1  Jarm.  Wills,  2nd  ed.  125. 

Jamu  Wills,  2nded.  129  ;  Bidlin  v.  (&)  G  Cruise  T.  38,  c.  6,  §  113. 
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pr.  iiLT.i>,  Law,  yet  in  Equity  it  only  has  the  efiSect  of  making  the 
devisee  take  subject  to  the  mortgage  as  against  the  mort- 
gagee, and  in  cases  within  the  stat  17  Vict.  c.  119,  as  against 
the  testator's  representatives  (c).  But  if  hmds  aie  devised 
to  a  person  in  fee,  and  the  testator  afterwards  mortgages 
them  to  the  devisee,  it  will  be  a  revocation  in  toto,  being 
inconsistent  with  the  devu>e  (d).     2912. 

Where  the  owner  of  an  estate  limited  to  the  usual  nses 
to  bar  dower  mortgaged  it  in  fee,  and  then  devised  the 
estate,  and  subsequently  took  a  reconveyance  from  the 
mortgagee  to  the  same  uses  to  which  it  stood  limited 
before  the  mortgage,  and  died  before  the  Wills  Act  came 
into  operation,  the  will  was  not  revoked  by  the  lecon* 
veyance,  though,  by  the  proviso  for  redemption,  the  estate 
was  to  be  reconveyed  to  the  mortgagor,  his  heirs,  ap- 
pointees, or  assigns,  or  to  such  other  person  or  persons,  to 
such  usee,  and  in  such  manner  as  he  or  they  should 
direct;  the  Lords  Justices,  Sir  J.  L.  Knight  Bruce  and 
Lord  Cranw(xth  (contrary  to  the  decision  of  the  Court 
below)  (e),  considering  that,  not¥dthstanding  the  form  of 
the  proviso  for   redemption,  the   mortgage   deed,  being 
executed  simply  for  the  purpose  of  creating  a  charge,  did 
not  affect  the  estate  of  the  mortgagor  any  further  than  by 
rendering  that  an  equitable  estate  which  was  before  a 
legal  estate ;  and  it  being  dear  that  tbe  mere  bringing 
back  the  legal  estate  to  the  equitable  estate  by  the  recon- 
veyance could  not  operate  as  a  revocation,  if  the  equitable 
estate  existing  after  the  mortgage  was  of  a  similar  kind  to 
the  legal  estate  which  existed  before  the  mortgage  and  was 
brought  back  by  the  reconveyance  (/).     2913. 

A  conveyance,  to  have  the  effect  of  a  total  revocation  of 
a  prior  devise,  must  be  coextensive  with  the  disposition 

(r)  See  supra,  par.  1391.  (e)  2  Sim.  (N.  S.)  171. 

((0  6  Cruise  T.  38.  c.  6,  §  106  ;  1  (/)  Plowden  r.  Hyde,  2  D.  M.  ft 

Jam,  WiUfi,  2nd  ed.  125—7.  G.  684. 
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made  by  the  wilL     For  if  it  is  only  of  a  part  of  the  pro-  ^"/-^^g*' 

perty,  it  affects  the  will  no  farther  than  concerns  that 

part.  And  if  it  is  of  a  particular  estate  or  interest  only, 
it  only  operates  as  a  revocation  pro  tanto.  Hence  a  lease 
made  of  lands  already  devised  only  operates  as  a  partial 
revocation  or  a  revocation  pro  tanto  in  such  a  way  that 
the  devisee  takes  the  inheritance  subject  to  the  term,  ynth 
the  rent,  if  any,  reserved  by  the  lease  (g),    2914. 

A  conveyance  in  fee  to  trustees  merely  for  raising 
money  to  pay  debts^  will  only  operate  as  a  revocation  pro 
tanto  of  a  prior  devise,  so  far  as  relates  to  the  payment  of 
the  debts,  but  no  further  (k).  But  where  a  person,  after 
having  made  his  will,  executed  a  conveyance  in  trust  for 
payment  of  debts  in  a  schedule,  and  instead  of  declaring 
the  uses  to  himself  in  fee  after  payment  of  the  debts,  he 
declared  that  the  trustees  should  convey  to  such  uses  and 
purposes  as  he  by  deed  or  will  should  appoint,  and  for 
default  of  appointment  to  himself  in  fee,  this  was  held  to 
be  a  revocation  (i).    2915. 

A  surrender  of  a  lease  for  lives  and  the  taking  a  new 
lease  was  held  to  operate  as  a  revocation  of  a  prior  devise 
ofitO).    2916. 

And  where  a  testator  bequeathed  a  term  for  years,  and 
afterwards  surrendered  it  and  took  a  new  term,  it  was 
held  that  this  operated  as  a  revocation  or  ademption  of  the 
bequest.  If  however  the  words  of  the  will  show  the  testa- 
tor's intention  to  dispose  of  all  terms  for  years  whereof 
he  might  die  possessed,  a  renewed  term  would  pass ;  for  a 
term  of  years  being  only  a  chattel,  there  was  no  necessity 
for  a  possession  at  the  date  of  the  will,  or  of  a  continuance 
of  such  possession  till  the  testator's  death  (k).    2917. 

{g)  6  Cruise  T.  38,  c.  6,  §  184  ;  1  (i)  6  Oniise  T.  88,  c.  $,  §  109. 

Jarm.  Willo,  2nd  ed.  122.  {j)  6  Cruise  T.  88,  c.  6,  §  111. 

(A)  6  Crake  T.  88»  c  6,  §  107 ;  1  (it)  6  Crui»  T.  88,  c.  6,  { 114, 116 
Jarm.  Wills,  2nd  ed.  126. 
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pr.  Ill  T.15,     A  devise  is  revoked  by  a  bankruptcy,  so  far  only  as  may 

V>H«    X|    Ba     Oa 

be  necessary  for  the  purpose  of  paying  the  creditors  (I), 

by^k°"    2918. 
ruptcy. 

Revocation       The  republication  of  a  former  will  revoked  one  of  later 

by  republi- 
cation of  a    (Jate,  and  established  the  first  again  (m).     2919. 

former  wUL  '  o         \     y 

II.  The  Lavj  as  to  Bevocation  by  the  Stat  1  Vi^cL  c.  26. 

wm  to  bo        By  s.  18,  "  every  will  made  by  a  man  or  woman  shall  be 
maniage.     rcvokcd  by  his  or  her  marriage  (except  a  will  made  in 
exercise  of  a  power  of  appointment,  when  the  real  or  per- 
sonal estate  thereby  appointed  would  not,  in  default  of 
such  appointment,  pass  to  his  or  her  heir,  customary  heir, 
executor,  administrator,  or  the  person  entitled  as  his  or 
her  next  of  kin,  under  the  Statute  of  Distributions) "  (w). 
2920. 
No  wm  to        By  8. 19,  "  no  will  shall  bo  revoked  by  any  presumption 
b^proaump-  of  au  intention  on  the  ground  of  an  alteration  in  circum- 
stances."   2921. 

b^rwokwi  ^y  ^'  ^®'  "  ^^  ^^  ^^  codicil,  or  any  part  thereof  shall 
bottler  win  ^  revoked  otherwise  than  as  aforesaid,  or  by  another  will 
oJ  i^^'    or  codicil  executed  in  manner  hereinbefore  required,  or  by 

writing  ..iji,  • 

cxocuted     some  wTitmg  declanng  an  mtention  to  revoke  the  same, 

like  a  will,  ^  ^ 

dleSuction.  *^^  executed  in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  inten- 
tion of  revoking  the  same."    2922. 

A  codicil,  even  though  it  refer  to  and  incorporate  by 
reference  some  of  the  provisions  of  a  will,  may  be  admitted 
to  probate,  though  the  will  be  destroyed  with  the  intention 
of  revoking  it  (o).    2922a. 

(0  See  6  CrulM  T.  38,  c  6,  §  no  ;  1  P»>b.  &  M.  819. 

1  Jann.  WiUfl,  2iided.  127.  (o)  Inthe  goodi  of  fZVriMr.L.  R. 

(m)  2  BL  Com.  502.  2  Prob.  t  M.  403. 
(n)  In  ikegootUofFmwkkf  L.  K 
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Where  a  will  is  torn  up  under  a  false  impression  that  it  ^^^^J-^g^ 
ia  not  valid,  it  is  not  revoked  thereby  (p).    2923.  

By  s.  23,  "  no  conveyance  or  other  act  made  or  done  a  deviw 
subsequently  to  the  execution  of  a  will  of  or  relating  to  {3^°*^*^^^ 
any  real  or  personal  estate  therein  comprised,  except  an  Jjy^uent 
act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall  S'lSf^^ 
prevent  the  operation  of  the  will  with  respect  to  such  ®*^^' 
estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death."     2924. 

This  section  does  not  apply  to  conveyances  or  contracts 
whereby  the  testator  has  entirely  and  effectually  parted 
with  the  property,  at  Law  or  in  Equity  (j).    2925. 


Section  IX. 

Of  the  La/p8e  of  Devises  and  Bequeete. 

With  the  exceptions  noticed  below,  a  devise  or  bequest  pt.  iilt.w 
lapses,  that  is,  fails,  by  the  death  of  the  devisee  or  legatee  — '-- — '- 
in  the  lifetime  of  the  testator  (r).    And  though  the  devise  ™io- 
be  to  a  person  and  his  heirs,  yet  if  he  die  before  the  tes- 
tator, his  heirs  will  not  take   the   land;    because   the 
mention  of  the  heirs  only  denotes  what  estate  he  himself 
should  take,  viz.,  a  fee  simple,  if  he  were  living  at  the  time 
when  the  will  must  take  effect  («).    And  so,  although  a 
legacy  be  given  to  a  person,  his  executors  or  administra- 
tors or  personal  representatives,  it  will  lapse  by  his  death 
before  the  testator ;   because  the  additional  words  may 

{p)  aU€9V.  Warren,  L.  R  2Prob.  Burton,  §  275;  1  Jarm.  Willa,  2iid 

k  M.  401.  ed.  277. 

(q)  See  supra,  pnr.  2908  ;  Ford  v.  («)  Burton,  §  275  ;  1  Jarm.  Wills, 

De  PonUs,  80  Beav.  572.  2nd  ed.  277. 

(r)  1  Bop.  Leg.  by  White,  i63 ; 


oommon. 
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Pr.  nLT.15,  have  been  intended  merely  to  denote  the  gift  g[  the 

Ch.  1,  a  9.  •'  ^ 

absolute  interest,  or  to  express  to  the  legatee,  that  if  he 

should  survive  the  testator  and  afterwards  die  before  the 
legacy  would  be  payable,  his  personal  representatives 
should  receive  it  (t).    2926. 
Lapse  of         Where  the  testator  releases  and  foigives  a  certain  sum 
giren.        owiug  ou  a  boud,  and  directs  the  bond  to  be  delivered  up 
to  be  cancelled,  the  will  does  not  import  a  general  release, 
but  the  benefit  of  the  release  lapses  by  the  death  of  the 
legatee  before  the  testator  (u).-    2927. 
DistinctioiiB     If  a  devise  or  bequest  is  made  to  two  or  more  persons 
of  joint      as  joint  tenants,  the  share  or  shares  of  any  one  or  more  of 

tenants  and 

tenautoin  them  who  may  happen  to  die  before  the  testator,  ox  whose 
interest  may  happen  to  be  revoked  by  the  testator,  or  may 
be  avoided  by  becoming  an  attesting  witness  or  witnesses, 
will  not  lapse,  but  will  go  to  the  other  joint  tenant  or 
tenants ;  because  each  joint  tenant  takes  per  mie  et  per 
tout  (t;).  But  in  the  case  of  the  death  of  a  tenant  in 
common  before  tiie  testator,  or  of  his  interest  being  revoked, 
his  share  will  not  pass  to  the  survivor  or  survivors  (w), 
unless  the  devise  or  bequest  is  made  to  the  tenants  in 
common  as  a  class  of  indefinite  number,  and  not  nominatim 
or  in  words  denoting  the  precise  number  of  the  individuals 
intended  to  take.  Thus,  ii  a  devise  or  bequest  is  made  to 
''  the  children  of  A., "  Le.,  to  B.  C.  D.,  and  E.,  as  tenants  in 
common,  or  *'  to  the  four  children  of  A.,"  as  tenants  in 
common,  and  one  of  them  dies  in  the  lifetime  of  Uie 
testator,  his  share  will  not  go  to  the  survivors.    But  if  a 

(0  1  Hop.  Leg.  by  White,  467—8 ;  216  ;  Young  v.  Davits,  2  Dr.  &  Sm. 

1    Jarm.  Wills,  2nd  ed.  277—8  ;  167 ;   Drakrfard  v.  Drakrford,  S3 

Broume  v.  Hope,  L.  R  14  £q.  843.  Beav.  43 ;  Fdl  v, Biddotpk^L,  R  10 

(ti)  11  Jarm.  k  Byth.  by  aweet,  C.  P.  701. 

464.  {w)  I  Pres.  Shep.  T.  71 ;  Biirtoa, 

<r)  iPreg-Shep.  T.  71;  1  Bop.  §277;  1  Hop.  Leg.  fay  White.  4S5  ; 

Leg.  by  White,  482 ;  Burton,  §  876 ;  1  Jarm.  Will%  2nd  ed.  279;  2  Id. 

1  Jarm.  Wills,  2nd  ed.  274 ;  2  Id.  216. 
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devise  or  bequest  is  made  "  to  the  children  of  A.,"  as  vr.  iii.t.is, 

^  Ch.  1,  8.  p. 

tenants  in  common,  and  one  of  them  dies,  or  the  interest 

of  one  of  them  is  revoked,  his  share  belongs  to  the  other 
or  others ;  because  the  devise  or  bequest  is  made  to  them 
as  a  class  and  not  as  individuals  (x).    2928. 

Where  a  legacy  is  given  to  a  trustee  for  another  person,  ^«" 
and  the  trustee  dies  before  the  testator,  the  trustee's  death  J^^a^ 
does  not  prejudice  the  cestui  que  trust.    And  so  if  real  or  JSl^'  **^ 


or 
of  asum 


personal  estate  is  devised  or  bequeathed  to  a  person,  dii«  to 
charged  with  a  legacy  to  another,  the  death  of  the  devisee 
or  legatee  before  the  testator  will  not  be  allowed  in  Equity 
to  prejudice  the  charge.  And  where  a  testator  bequeaths 
a  sum  to  creditors  in  discharge  of  debts  actually  due, 
although  the  legal  remedy  for  their  recovery  may  be  gone, 
if  one  of  the  creditors  dies  in  the  testator's  lifetime,  yet  his 
personal  representatives  will  be  entitled  (y).    2929. 

By  the  old  law,  where  a  devise  of  lands  in  fee  simple  ^o^^ 
became  lapsed  by  the  death  of  the  devisee  in  the  lifetime  ^^ 
of  the  testator,  the   estate  devised  would  not  go  to  the"^^- 
residuary  devisee  of  the  real  estate,  but  descended  to 
the  heir  at  law  of  the  testator  (0).      But  this  is  now 
altered  (a).    2930. 

If  an  estate  is  devised,  charged  with  legacies  which 
fail,  the  devisee  shall  have  the  benefit  of  them.  And 
where  an  estate  is  devised  to  a  mere  trustee,  in  trust  to 
sell  and  pay  particular  sums  of  money  which  lapse,  and 


{x)  See  1  Bop.  Leg.  by  White, 
485—489  ;  11  Jarin.  ft  Byth.  by 
Sweet,  527  (a) ;  Buiton,  §  278  ;  1 
Jarm.  WiUs,  2nd  ed.  279 ;  2  Id. 
216  ;  Leigh  v.  Leigh,  17  Beav.  605  ; 
Cnue  V.  Nowdl,  4  Drew.  215  ;  Fitz 
Roy  y.  Duke  cf  Richmond  (No.  1), 
27  Beav.  186  ;  Re  Stanhopes  TrueU, 
27  Beav.  201.  Bnt  see  Sandert  v. 
Aahford,  28  Beav.  918  ;  Browne  v. 
Hope,  L.  R.  14  Eq.  843  ;  JHmondy, 


Bottock,  L.  B.  10  Ch.  Ap.  358  ; 
judgment  in  Pdl  v.  Biddolph,  L.  R 
10  C.  P.  708,710;  In  re  CoUman 
v.  Jarrom,  L.  R.  4  Ch.  1>.  166. 

(y)  1  Bop.  Leg.  by  White,  474— 
5 ;  1  Jarm.  Wills,  2nd  ed.  282. 

(2)  6  Crnifle  T.  88,  c.  8,  §  35,  37  ; 
Burton,  §  279  ;  1  Jarm.  Wills,  2nd 
ed.  548. 

{a)  See  infra,  par.  2945. 
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Pf-  III-716.  no  disposition  is  made  of  the  extra  produce,  those  lapsed 

^W*     A|    Da     Itb 

legacies  will  sink  into  the  land  for  the  benefit   of  the 

heir  (J).    2931. 

When  a  bequest  which  is  not  residuary  lapses,  it  falls 

into  the  general  residue,  and  consequently  belongs  to  the 

residuary  legatee  (c).    But  if  a  residuary  bequest  or  a  share 

of  a  residuary  bequest  lapses,  it  belongs  to  the  testator's 

next  of  kin  (d).    2932. 

Devises  of       By  the  Stat.  1  Vict,  c  26,  s.  32,  "  where  any  person  to 

shfl^not     whom  any  real  estate  shall  be  devised  for  an  estate  tail  or 

an  estate  in  quasi  entail  shall  die  in  the  lifetime  of  the 

testator,  leaving  issue  who  would  be  inheritable  under 

such  entail,  and  any  such  issue  shall  be  living  at  the  time 

of  the  death  of  the  testator,  such  devise  shall  not  lapse, 

but  shall  take  effect  as  if  the  death  of  such  person  had 

happened  immediately  after  the  death  of  the  testator, 

unless  a  contrary  intention  shall  appear  by  the  wiU." 

wjtoto       And  by  s.  33,  "  where  any  person,  being  a  child  or  other 

teue*^o    ^^®  ^^  ^^®  testator,  to  whom  any  real  or  personal  estate 

If^^the  shall  be  devised  or  bequeathed  for  any  estate  or  interest 

« ■■— I  ,|«  III  'ii 

death  shau  uot  determinable  at  or  before  the  death  of  such  person, 

not  Iflpec.  .  ^ 

shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and 
any  such  issue  of  such  person  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
wilL"  This  section  does  not  substitute,  for  the  predeceased 
devisee  or  legatee,  the  issue  whose  existence  is  the  event 
or  condition  which  excludes  the  lapse,  but  renders  the 
subject  of  the  gift  the  absolute  property  of  the  predeceased 
devisee  or  legatee,  and  therefore  disposable  by  his  will,  or 

(6)  1  Bop.  Leg.  by  WUte,  499.  (cQ  1  Bop.  L^.  by  White,  498  ; 

(r)  1  Bop.  Leg.  by  White,  496  ;      Uoifd  T.  Lhyd,  4  Beav.  2S1. 
Thfmpton  Y.  WhiUiockf  4D.  &  J.  490. 
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transmissible   to  his  personal  representatives  in   case  of i^j^iyj|5 

intestacy,  notwithstanding  his  death  before  the  death  of 

the  testator  (c).  It  applies  to  a  testamentary  appointment 
made  in  exercise  of  a  general  power,  as  well  as  to  an 
ordinary  bequest  (/).  But  as  this  section  is  expressly 
addressed  to  cases  where,  but  for  its  provisions,  lapse 
would  ensue,  it  does  not  apply  to  devises  or  bequests  to 
the  testator's  children  as  a  class  (gr).    2933. 


Section  X. 
Of  Via  Republication  of  Wills. 

By  the  old  law,  a  republication  of  a  will  has  a  twofold  cSl^^JJo' 
effect :  firat,  in  general,  to  give  it  the  effect  of  a  will  made  ^^^f 
at  the  time  of  its  republication ;  and,  secondly,  to  set  up  ]K^"^ 
and  re-establish  a  will  that  has  been  revoked  (h),    2934. 

The  first  mode  of  republishing  a  will  is  by  re-execu-  RepiAUca- 

tion  (i).      2935.  oxecuUon. 

Another  mode  is  by  a  codicil  duly  executed.    This  RopubUca- 

'^  •'  tlon  bv 

operates  as  a  republication  of  the  will,  so  as  to  make  it  «^*^ 
take  effect  from  the  time  of  the  execution  of  the  codicil. 
And  hence,  where  a'  wiU,  if  read  as  speaking  at  the  date 
of  the  execution  of  a  codicil,  contains  language  which 
would  operate  as  an  incorporation  of  an  unattested  docu- 
ment to  which  it  refers,  such  document,  although  not  in 
existence  until  after  the  execution  of  the  will,  is  entitled 
to  probate,  by  force  of  the  codicil  ( j).    And  hence,  also 

(«)  Johmon  V.  Johnum,  8  Hare,  210  ;  Olney  v.  Bata,  8  Drewiy,  819. 

157 ;  Ecdes  v.  Cfheyne,  2  K.  &  J.  {h)  Burton,  §  271  ;  6  Cruise  T. 

676  ;  In  the  goodt  of  Jane  Parker,  88,  c  7,  §  1. 

1  Swft.  k  Trist.  528.  (t)  6  Cruise  T.  38,  c  7,  §  2  ;  1 

(/)  Ecdea  v.  Ckeyne,  2  K.  &  J.  Jarm.  Wills,  2nd  ed.  159. 

676.  (i)  In  die  goods  of  Lady  Truro, 

{g)  Browne  v,  Hammond,  1  Johns.  L.  R.  1  Prob.  &  M.  208. 


lOM 
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ni.T.1%  eyen  by  the  old  law,  in  the  ahwaice  of  imtifaitinn  to  the 

t,  *»   ML  " 

oontnzy,  realty  acquired  after  the  execution  of  the  will, 

and  before  the  execution  of  a  codicil,  passed  by  the  will, 
if  it  was  qiecified,  or  if  the  desci^tion  in  the  will  was 
sufficiently  gmeral  to  include  it  (I-).    And  a  codicil  ^has 
this  effect,  eren  tiiough  it  relates  to  the  testakn's  per- 
scmal  estate  miy  {I) ;  or  only  appoints  a  new  executor  (m). 
And  where  a  testator,  after  having  made  a  will  before  the 
staL  1  YicL  &  26,  has,  since  that  Act  came  into  operation, 
executed  a  codicil,  ratifying  and  coofiiming  the  will,thou^ 
it  was  apparently  made  only  for  the  purpose  of  appointing 
an  additional  trustee ;  this  amounts  to  a  republication  of 
the  will,  so  as  to  haye  the  effect,  by  Tirtue  of  Uie  stat.  1 
Vict,  a  26,  ss.  24,  34  (n),  of  passing  real  estate  purchased 
by  the  testator  after  the  date  of  the  will,  and  even  after 
the  date  of  the  codicil  (o).  But  where  a  codicil  is  expressly 
confined  to  the  lands  devised  by  the  will,  it  does    not 
operate  as  a  republication  of  such  will,  so  as  to  make  it 
pass  aftier-purchased  lands  {p).    And  although  a  codicil 
confirming  a  will  makes  the  will  for  many  purposes  to  bear 
the  date  of  the  codicil,  yet  this  is  not  the  case  where  such 
a  construction  would  defeat  the  intention  of  the  testator. 
So  that  where  a  will  contains  a  power  of  leasing  at  the 
ancient  accustomed  rent,  and  a  codicil  is  made  for  some 
special  purpose  wholly  unconnected  with  the  power,  a 
lease  made  after  the  date  of  the  will,  but  prior  to  the 


{k)  6  Crane  T.  38,  c  7,  §  3  ; 
Bngd.  Candae  View,  127 ;  Burton, 
§  271  ;  1  Jann-  WiDs,  2iid  ed.  159, 
161,  16i— 6  ;  Hugktt  v.  Hmidng^ 
11  Moo.  P.  C.  C.  1. 

(0  Burton,  §  274  ;  Sogd.  Gondae 
Yiew,  127;  1  Jam.  WiUa,  2nd  ed. 
159  ;  DiddnMn  ▼.  Siedolpk,  11  Com. 
R  (N.  S.)  341. 

(m)  In  re  EarVi  Tnut,  4  K.  4  J. 


673. 

(n)  Supra,  pago  1024,  n.  (r),  par. 
2816,  2817. 

(o)  Doe  d.  York  t.  IFUbr,  12 
M.  4  W.  591 ;  Lad^  Lttmgdale  ▼. 
Briggt,  3  Sm.  ft  O.  246. 

(p)  6  Cruise  T.  88,  c.  7,  §  12 ; 
Moneypenny  v.  Britiow^  2  Rnas.  & 
M.  117 ;  1  Jann.  Wil]B,2nded.  161, 
165. 
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codicil,  will  not  be  taken  into  account  in  deciding  the pt. i"t.i5, 
question  what  is  the  ancient  accustomed  rent  ({)•     2936.    

A  codicil  which  refers  to  a  wiU  of  a  particular  date,  and 
does  not  refer  to  another  codicil  subsequent  to  that  date, 
does  not  operate  as  a  republication  of  that  subsequent 
codicil  (r).    2937. 

Where  a  person  made  his  will,  and  afterwards  revoked  2Snd^* 
it  by  making  another  will,  but  did  not  actually  cancel  the 
first  will,  the  cancelling  of  the  second  will  operated  as  a 
republication  of  the  first  (s),    2938. 

By  the  stat.  1  Vict.  c.  26,  s.  22,  "  no  will  or  codicil,  or  i  vict.  c.  2a, 

•^  '  8.  22,  iW 

any  part  thereof,  which  shall  be  in  any  manner  revoked  Jj  ^^ 
shall  be  revived  otherwise  than  by  the  re-execution  thereof 
or  by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same ;  and  when 
any  will  or  codicil  which  shall  be  partly  revoked,  and 
afterwards  whoUy  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  unless 
an  intention  to  the  contrary  shall  be  shown  "    2939. 

It  was  held  that  under  this  section,  where  a  subsequent  Dosta-uc- 
will  contains  a  clause  of  revocation  of  a  prior  wiU,  such  ^^^ 
prior  will  is  not  revived  merely  by  the  destruction  of  the  JJIot  Sie. 
subsequent  will.    And  parol  evidence  is  admissible  as  to 
the  contents  of  the  second  will  (t).    2940. 

A  wiU  cannot  now  be  revived  by  mere  implication  (u). 
2941. 

ii)  Doe  d  Biddvlph  i.  Sole,  15  («)  6  Crlilse  T.  88,  c;  7,  §  15. 

Q.B.  848 ;  1  Jdnn.  WOIb,  Snd  ed.  {t)  In  the  goods  of  Wm,  Broibni 

161, 106.  1  SwAi  k  Tr.  82. 

(r)  Burton  v.  Newberff,  L;  £.  1  (u)  In  the  goods  qf  Steele,  L.IL1 

Ch.  D.  284.  Prob.  &  M.  575. 
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CHAPTER  IL 

OF  DEVISES  SEPARATELY  CONSIDERED. 


Section  L 
Of  Devises  generally, 
pr.iiLT.i5,  The  proper  and  technical  words  of  devise  are  "give  and 

\yll«     Aj     Om     la 

-— -— devise/'  but  any  other  words  which  sufficiently  show  the 

do*^.**'      intention  of  the  testator  to  dispose  of  all  or  any  part  of  his 

real  estate  will  be  sufficient  for  that  purpose  (a).    2942. 
wopdn  With  respect  to  the  words  that  are  necessary  to  denote 

ezproaaive  *  " 

nitSro  of     *^®  nature  of  the  estate  or  interest  intended  to  be  given 

the  interest,  i^y  ^j^^  tcstator  to  the  dcvLsce,  the  Courts  will  carry  the 

intention  of  the  testator  into  eflFect,  if  sufficiently  declared, 

however  defective  the  language  may  be  (6).    2943. 

A  rwidiuiry      Whcrc  a  tcstator,  after  limiting  the  fee  in  contingencv, 

devise  ^  o         * 

Tnusingthe  makcs  a  residuary  devise  of  "all  the  residue  and  remain- 

fee,  where  •' 

ESitedfn    ^^^  ^f  ^^  estate  and  effects  whatsoever  and  wheresoever, 

contingency  ^^^  thereinbefore  disposed  of,"  the  fee  passes  under  the 

residuary  devise,  and  vests  in  the  residuary  devisee,  until 

the  happening  of  the  event   on   which  the  contingent 

limitation  in  fee  is  to  take  effect  (c).    2944 

A  radduary      Bv  the  stat  1  Vict.  c.  26,  s.  25^  it  is  enacted,  '^  that 

devise  to      •  •' 

Mtob^  unless  a  contrary  intention  shall  appear  by  the  will,  such  real 
S?R?S^  estate  or  interest  therein  as  shall  be  comprised  or  intended 
de5fa».^     to  be  comprised  in  any  devise  in  such  will  contained,  which 

(a)  6  Croiae  T.  88,  c.  10,  §  2.  (c)  Egerton  ▼.  Maa^,  3  Com.  R 

(6)  6  Cruise  T.  88,  c  11,  §  1.  838. 
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shall  fail  or  be  void  by  reason  of  the  death  of  the  de\Tisee  p^-  "i  t.is, 

•^  Cn.  2,  8.  1. 

in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 

being  contrary  to  law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  will  "  (d),     2945. 

An  immediate  devisee  in  esse  takes  all  the  income  income, 
accruing  from  the  subject  of  gift  subsequently  to  tlio 
testator's  decease  (e),    2946. 

The  freehold  or  interest  in  law  is  in  a  devisee  before  nuciaimcr. 
entry  (/).  But  he  may  disagree  to  and  disclaim  the  devise 
by  deed ;  in  which  case  the  devise  becomes  void,  and  the 
lands  descend  to  the  heir  at  law  (g).     2947. 

A  devise  which  tends  to  a  perpetuity  is  void  (h).    2948.  Pon»tuity 


Section  II. 
Of  the  Description  of  the  Parcels  or  Subject. 
A  devise  of  the  rents  or  income  passes  the  fee  simple  of  pt.  iii.t.i5, 

Ch.  2  8.  2. 

the  land  itself,  both  at  Law  and  in  Equity  (i).     2949. — 

X^CvioC  OX 

Where  there  is  a  correct  and  specific  description  of  the  "the rente." 

Effect  of 

property  devised,  a  mistake  in  any  additional  words  will  supwadded 
have  no  efiFect ;  but  where  the  first  description  is  merely 
general,  there  additional  words'  will  be  considered  either 
as  explanatory  or  restrictive,  according  to  the  intent  of  the 
testator  (j).    2950. 


((2)  See  Sprinffett  y.  Jenings,  L.  B. 
10  Eq.  488  ;  6  Ch.  Ap.  838. 

(e)  11  Jaim.  &  Byth.  by  Sweet, 
774. 

{/)  Co.  Litt  111  a. 

iff)  6  Crtiise  T.  88,  c.  8,  §  41. 

(A)  See  supra,  par.  882  ;  Attomey- 
Genrral  v.  GrtevhUf,  38  Beav.  193. 

{I)  1  Jarm.  WUIs,  2nd  ed.  681 ;  6 

VOL.   II. 


Croise T.  88,  c.  10,  § 66 ;  MannoxY, 
OreeneVf  L.  R.  14  Eq.  466. 

U)  6  Cruise  T.  88,  c  10,  §  80. 
See  also  1  Jarm.  WiUs,  2nd  ed.  671 
— 6  ;  Harrison  v.  Hyde,  4  HnrL  & 
Norm.  805  ;  Stanley  v.  Stanley^  2 
Johns.  &  Hem.  491  ;  liardrcirk  v. 
ffardwicky  L.  R.  16  Eq.  168  ;  Wktt- 
field  V.  Lanf/dale,  L.  R.  1  Ch.  D.  61. 
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Pt.  III. T.  13, 
Ca.  2,  8.  2. 

Where  the 
Word 

••estate" 
I»;wos  :dl 
tlio  interest 
<if  the 
test-itor. 


hero  the 

'o.Ht.itc'* 
applies  to 
rc.iliy. 


"  It  is  established  by  a  long  course  of  decisions  "  (observed 
a  learned  judge),  "  that  the  word  *  estate '  or  '  estates/  used 
in  the  operative  part  of  the  will,  passes  not  only  the  corpus 
of  the  property,  but  all  the  interest  of  the  testator  in  it, 
unless  controlled  by  the  context ;  and  that  superadded 
words  of  local  description  more  applicable  to  the  corpus 
of  the  property,  indicating  its  situation  or  the  nature  of 
its  occupation,  do  not  prevent  it  from  passing  the  whole 
interest.  Nor  do  words  apparently  explanatory  of  the 
meaning  of  the  term,  inserted  in  the  devise  itself;  as  where 
the  testator  leaves  his  real  estate,  that  ie,  his  land  and 
buildings  situate  at  A.  (k),  or  his  freehold  estate,  coTiaistin^ 
of  thirty  acres  of  land  (i)  .  .  .  But  where  the  word 
*  estate '  is  not  used  in  the  operative  clause  of  the  devise 
itself,  but  is  introduced  into  another  part  of  the  will 
referring  to  it,  we  find  no  decision  or  dictum  authorizing 
us  to  construe  it  as  having  the  effect  of  extending  the 
meaning  of  the  operative  clause,  whether  prior  or  subse- 
quent, and  to  read  the  will  as  if  the  testator  had  said,  by 
the  devise  of  lands  in  another  clause  I  mean  to  give  my 
estate  in  these  lands  "  (in).     2951. 

Sometimes  the  word  "estate"  or  "property,"  though 
apparently  applicable  to  personalty  alone,  has  been  held 
also  to  apply  to  real  property :  as  where  the  word  devise 
is  not  used,  and  there  are  no  words  of  limitation  to  the 
heirs  (71).     Indeed,  the  word  "  estate,"  by  its  own  proper 


{k)  Denn  d.  RicharcUon  v.  Hood, 
7  Taunt,  35. 

(/)  Gardner  v.  Harding,  8  J.  B. 
Moore,  565  ;  1  B.  &  B.  72. 

(7/1)  Pollock,  L.  C.  B.,  in  Doe  d. 
Bmton  V.  WhiU,  1  Exch.  534.  The 
decision  in  thifl  case  was  affirmed  by 
the  Exchequer  Chamber,  2  Exch. 
797.  See  also  6  Cruise  T.  38,  c.  10, 
§  62,  and  supra,  par.  377. 

(n)  1  Jarm,  WUls,  2nd  ed.  613— 


633  ;  D*Almainey,  Motdey,  1  Drev. 
629 ;  PaUenon  v.  Huddarf^  17  Beav. 
210 ;  Re  Greenmch  Hospital  Im- 
provement Act,  20  Beav.  45S.  See 
also  Sanderson  v.  Dobson,  1  Exch. 
141 ;  S.  C.  7  Com.  B.  81  ;  Strtat- 
field  V.  Cooper,  27  Beav.  388  ;  Morris 
V.  Lloyd,  3  Hurl.  &  Colt.  141  ;  Ha- 
milton V.  Buckmaster,  L.  B.  3  Eq. 
323  ;  Dobion  v.  Boumeu,  L.  R.  5  £q. 
404. 


!aVB99H9i^i^9«'B3SS!^K9C-7^9e=7S5?C==7:?^3=:?r 


THE  PARCELS  OR  SUBJECT.  1089 

force,  without  any  proof  aliunde  of  an  intent  to  aid  the  pt.  iii.t.is 

Ch.  2  s.  2. 

construction,  carries  the  realty  as  well  as  personalty,  and  — '  '  "" 
is  not  to  be  restrained  to  personalty  only,  unless  there  is  a 
clear  intent  so  to  restrain  it,  to  be  gathered  either  from 
the  whole  will,  or  from  the  way  in  which  the  word  is  used 
in  that  particular  part  of  the  will  where  the  contested  use 
of  it  arises  (o).  2952. 
Leaseholds  will  not  pass  under  a  general  devise  of  "  real  wiiore«rcai 

^  ^  estate " 

estate  "  before  the  stat.  1  Vict.  c.  26,  s.  26,  unless  aided  by  {^^^^Jjg 
other  words  (p).     2953. 

In  the  case  of  a  will  made  before  the  year  1838,  when  where 
a  testator  uses  general  words  equally  applicable  to  free-  word«  apply 
hold  and  leasehold  property  (such  as  '*  lands  and  tene-  ^°^^' 
ments"),  they  are  construed  to  apply  to   the  freeholds 
only,  if  the  testator  had,  at  the  date  of  his  will,  both  free- 
hold and  leasehold  property,  unless  a  contrary  intention 
appears ;  but  if  the  testator  had  leasehold  but  no  freehold 
property  to  satisfy  them,  they  are  held  to  apply  to  the 
leasehold  (q).    2954. 

But  by  the  stat.   1    Vict.    c.    28,  s.   26,  '*  a  devise  a  general 

*'  devise  of  tho 

of   the  land  of   the  testator,   or  of   the  land    of   the  }f «^*«»"'« 

'  lands  now 

testator  in  any  place  or  in  the  occupation  of  any  person  JSpyhdid 
mentioned    in    his  will,    or    otherwise    described   in    ahoid,^cu 
general    manner,  and  any   other  general   devise   which  lands, 
would  describe  a  customary,  copyhold,  or  leasehold  estate, 
if   the    testator    had    no  freehold  estate    which    could 
be  described  by  it,  shall  be  construed  to  include  the 
customary,     copyhold,    and    leasehold    estates    of    the 
testator,    or    his    customary,   copyhold,    and    leasehold 
estates,    or   any  of   them,    to   which    such    description 
shall  extend,  as  the  case  may  be,  as  well  as  freehold 

(o)  Ma}^  of  Hamilton  ▼.  Hods-  (5)  6  Cruise  T.  38,  c.  10,  §  90 ;  2 

don,  6  Moo.  P.  0.  C.  76,  82.  Hop.  Leg.  by  White,  1489 ;  1  Jarm. 

ip)  Swift  V.  Swift,  1  D.  F.  ft  J.  Wills,  2nd  ed.  573,  579  ;  Ifobson  v. 

160.  Blackburn,  1  My.  k  K.  679. 

P  F  2 
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OF  THE  DESCRIPTION  OF 


wbsn 
mortgage  or 
trust  ertate 
passes  by 
UiewiUof 
the  mort- 
gagee or 
trustee. 


Pj- ly  T.15,  estates,  unless  a  contrary  intention  shall  appear  by  the 

will."    2955. 

If  in  a  will  there  is  a  general  devise  in  fee  sufficiently 
comprehensive  to  pass  the  legal  interest  to  the  devisee, 
who  is  a  person  sui  juris,  and  competent  to  convey,  and 
the  will  does  not  charge  the  devised  estate  with  debts, 
legacies,  or  annuities,  or  the  charge  may  be  referred  to 
other  property,  in  which  the  testator  had  the  absolute 
beneficial  interest,  and  there  is  not  in  the  whole  will  any 
other  object,  purpose,  or  intention  inconsistent  with  a 
devise  of  trust  or  mortgaged  estates,  then,  although  there 
is  not  in  the  will  any  declared  intention  of  the  testator  to 
devise  the  trust  or  mortgaged  estates,  they  will  pass  to  the 
devisee,  and  in  such  a  case  the  concurrence  of  the  heir  at 
law  may  be  dispensed  with.  And  the  words  ''for  the 
absolute  use  and  benefit "  of  the  devisee,  will  not  prevent 
the  devise  from  including  the  legal  estate  in  property 
mortgaged  to  the  testator  (r).    2956^ 

The  legal  estate  in  property  of  which  the  testator 
is  mortgagee  in  fee  will  pass  under  a  gift  of  ''mort- 
gages" or  "securities  for  money"  («).  And  it  has 
been  held,  that  where  a  testator  willed  his  wife  "to 
receive  all  moneys  upon  mortgage,"  these  words  passed 
the  legal  estate  upon  which  the  money  was  secured  (<). 
2957. 


(r)  Coote  Mortg.  drd  ed.  549 ; 
Burton,  §  611 ;  1  JarOL  Wills,  2nd 
ed.  591,  596 ;  Eaekham  v.  Siddall, 
16  Sim.  297 ;  Doe  d.  Raylanee  ▼. 
lAghtford,  8  M.  &  W.  553  ;  SUvetier 
T.  Jarmaut  10  Price,  78 ;  ffcpe  t. 
Lidddl,  21  Beav.  183  ;  lU  JPinney'a 
£ttate,  3  Gif.  465  ;  lU  FieUCs  MoH- 
ffoge,  9  Hare,  414  ;  LewU  ▼.  Mathetot, 
L.  R  2  Eq.  177 ;  InreSteven^  Will^ 
L.  B.  6  £q.  596  ;  Martin  v.  Zaiwr- 
OR,  L.  B.  9  £q.  563 ;  In  re  Pack- 


man and  Mou,  L.  B.  1  Ch.  D.  214  ; 
In  re  Brown  and  SM^a  Oontrad,  L. 
B.3Ch.D.156;  In  re  Smith's  BgiaH, 
L.  &  4  Gh.  D.  70. 

{$)  1  Jairn.  WUliB^  2nd  ed.  600  ; 
In  re  King^a  Mortgage^  5  De  6.  ft  & 
644  ;  KmgU  y.  RoUnmm,  2K  ft  J. 
503 ;  Rifpen  v.  Priat,  13  Scott, 
808. 

(i)  Doe  d.  Guut  v.  BesvneU^  6 
Ezch.  892. 


_-^u.<-,"^^SWW^_Jilii|i.^  ^  ^   -JOU^i-^^L,  .  ■■   ^^^-J. 
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Lands  which  are  in  mortgage,  and  whereof  the  devisor  Pr.  iilt.is, 

\JH<  2|  Bm  2« 

has  only  the  equity  of  redemption,  will  pass  by  the  same  ■ 

words  as  lands  not  mortgaged ;  because   a  mortgage  is  ^  ™P''*g*® 
only  considered  as  a  pledge  for  securing  the  repayment  of  ^.^^J 
a  debt,  and  the  lands  remain  in  the  mortgagor  for  every 
other  purpose  (u).    2958. 
Beversions  in  fee  will  pass  under  a  freneral  devise  of  where  a 

■■'  °  reversion 

"  lands  or  hereditaments,"  or  even  under  a  devise  of  "  lands  p**^®*- 
not  settled  or  disposed  of"  (v).     2959. 

Money  devised  or  contracted  to  be  laid  out  in  the  pur-  f^^^  ^^ 
chase  of  lands  passes  by  the  words  "  lands,  tenements,  and  Sbe^dwit 
hereditaments"  (w).     2960.  chaJot"' 

The  expression  "my  unsettled  real  estate  means,  «Mvun- 
in  common  parlance,  that  part  of  my  real  estate  estate." 
which  is  not  in  settlement.  But  in  its  technical 
sense  the  word  "estate"  refera  to  the  interest  which 
the  testator  has  in  his  hereditaments  as  well  as  to  the 
hereditaments  themselves;  and  hence  in  the  legal  sense 
the  expression  "  my  unsettled  real  estate "  comprises 
such  interest  in  hereditaments  which  have  been  put 
in  settlement  as  is  not  tied  up  by  the  settlement,  but 
is  at  the  disposal  of  the  testator,  as  well  as  heredita- 
ments which  have  never  been  put  in  settlement  (x). 
2961. 

Under  a  devise  of  lands  "  purchased,"  lands  which  have  Lands  "pur- 

CUAbOCI* 

been  taken  in  exchange  wUl  pass  (i/).    2962. 

The  word  "  living  "  is  ambiguous :  it  may  mean  either  "  living." 
the  advowson  or  the  next  presentation,  according  to  the 
context  (z).    2963. 


(ti)  6  Cruise  T.  38,  c.  10,  §  128.  (aj)  IneorporcUed  Soeidy  v.  jRich- 

{v)  1  Jann.  WilU,  2Dd  ed.  558  ;  0  ardt,  1  D.  &  W.  258. 

Cruise  T.  38,  c.  10,  §  104.  (y)  Doe  d.  Meyrick  v.  Meyrick,  1 

(w)  6  Cruise  T.  88,  c.  10,  §  55  ;  2  C.  &  M.  820. 

Spence's  Eq.    Jur.   264  ;  1   Janu.  [z)   Webb  y.  Bym/,  2  K.  &  J.  069. 

Wills,  2nd  ed.  494. 


1002  OF  DEVISES  OF  COPTHOLBS. 

pi'.iii.T.i5,      Under  a  devise  of  a  house  "as  now  in  the  occupation  of 

Cii.  2,  B.  2.  ^  1  -I  J^ 

A., "  without  more  words,  it  was  held  that  the  use  of  a 

*'  House,  OB 

now  In  the  pump  iu  the  yard  of  adjoining  premises  will  not  pass  (a). 

^'^  "^    2964. 


Section  III. 
Of  Devises  of  Copyholds. 
pt.  II1.T.15,     The  old  statutes  of  wills  have  no  connection  with  copy- 

Ca.  2,  a.  3.  * -' 

holds.    And  though  that  part  of  the  Statute  of  Frauds 

Copyholdn  °  ^ 

tSi  ^d^  which  relates  to  the  signature  of  wills  (6)  mentions  lands 
statutes  of   tt  (Jevisablc  by  any  particular  custom,"  still  it  does  not  in- 
clude copyhold  estates ;  so  that  by  the  old  law  copyholds 
were  devisable  by  any  instrument  which  was  adequate  to 
the  testamentary  disposition  of  personal  estate  (c).    2965. 
Swtom^thSy      ^y  *^®  general  custom  of  all  manors  every  copyholder 
Xvi^i.      tas  a  right  to  surrender  his  estate  to  the  use  of  his  will  (cQ. 
But  there  are  some  customary  estates  in  the  north  which 
were  not  devisable  either  directly  or  indirectly  (e).   2966. 
thfUSfSf  *^     Formerly,  copyholds  could  not  be  devised  unless  the  tes- 
^^-  tator  had  previously  surrendered  them  to  the  use  of  his 

will,  and  they  were  considered  to  pass  rather  by  that  sur- 
render than  by  the  will  itself.  The  will  operated  as  a 
declaration  of  the  uses  of  the  surrender  (f),  A  surrender 
to  the  use  of  a  will  could  not  be  made  before  the  admit- 
tance of  the  devisor :  for  until  then  he  had  no  estate  or  in- 
terest in  the  copyhold.  Where  a  copyholder  surrendered 
to  the  use  of  his  will,  the  estate  remained  in  him  or  his 

{a)PoldenY.Ba8tard,Ij.'R,lQ.B.  (<2)  6  Cnuae  T.  88,  c  4,  |  2;  1 

(Ex.  Gh.)  156.  CnxiM  T.  10,  a  8,  §  17. 

{h)  SUt  29  Car.  2,  c.  8, 8.  5.  (e)  1  Cruise  T.  10,  c.  8»  i  17. 

(e)  Burton,  §  1287  ;  6  Cruise  T.  (/)  Burton,  §  1288 ;  6  Cmiae  T. 

38.  c.  4,  §1  s  IJann.  Wills,  2nd  ed.  38,  c  4,  §  1 ;  1  Jann.  Wlll8,2iided. 

88.  45. 
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heirs  until  the  admittance  of  the  devisee,  and  did  not  vest  ^-  "J  t.is 


in  the  lord  during  the  copyholder  s  lifetime,  nor  in  the 
devisee  after  the  copyholder's  decease  until  he  was  ad- 
mitted. But  if  a  devise  were  made  to  two  persons,  and  one 
of  them  was  admitted  according  to  the  purport  of  the  will, 
this  enured  to  both  (g).  Where  the  legal  estate  in  a  copy- 
hold was  outstanding,  the  person  entitled  to  the  equitable 
interest  might  always  devise  it  without  a  surrender :  for 
otherwise  it  could  not  be  disposed  of  by  will ;  as  a  person 
who  has  not  the  legal  estate  in  a  copyhold  could  not  make 
a  surrender  (A).  And  hence  where  a  copyholder  mortgaged 
his  copyhold,  and  the  mortgagee  wa^  admitted,  the  mort- 
gagor, not  having  the  legal  estate  of  the  copyhold  in  him, 
had  no  estate  that  he  could  surrender,  and  therefore  might 
devise  the  copyhold  premises  without  any  surrender  (i). 
But  as  the  mortgagor  had  the  legal  estate  till  the  mort- 
gagee was  admitted,  so  until  that  time  the  mortgagor  could 
not  devise  the  copyhold  without  a  surrender  to  the  use  of 
hiswiU(j).    2967. 

By  Stat.  55  Geo.  3,  c.  192,  every  disposition  of  copyhold  toSTuw 
tenements  made  by  the  last  will  of  a  person  who  should  rendCT^dun- 
die  after  the  12th  day  of  July,  1815,  was  to  be  as  valid,  '^®°®®*'^- 
though  no  surrender  should  have  been  made  to  the  use  of 
his  will,  as  if  such  surrender  had  been  made  (k).    This  Act 
does  not  dispense  with  a  particular  mode  of  surrender 
required  by  the  custom  to  give  validity  to  a  devise  by  a 
married  won^in  (T).     It  is  repealed  by  the  stat.  1  Vict, 
c.  26,  s.  2,  but  the  necessity  of  a  surrender  is  dispensed  with 
by  the  enabling  clause  of  the  latter  Act  (m).     2968. 

By  s.  4  of  the  same  Act,  however,  it  is  provided,  "  that  f^^^ 

{g)  6  Cruise  T.  88,  a  4,  §  3,  4,  5,  Jarm.  Wills,  2nd  ed.  45. 
11  ;  1  Jann.  Willfl,  2nd  ed.  45.  (A)  Burton,  §  1288. 

{h)  6  Cruise  T.  38,  c.  4,  §  21.  (0  1  Jarm.  Wills,  2nd  ed.  40. 

(t)  6  Cruise  T.  88,  c.  4.  §  26.  (m)  See  supra,  par.  2790. 

(;)  6  Cruise  T.  88,  c.  4,  §  8 ;  1 
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Pr.  Tn.T.i5.  where  any  real  estate  of  the  nature  of  customary  freehold 

or  tenant  rights  or  customary  or  copyhold,  might,  by  the 

d^JeLof  ^^^°^  ^^  *^®  manor  of  which  the  same  is  holden,  have 
^"S^  been  surrendered  to  the  use  of  a  will,  and  the  testator  shall 
hou  estates.  ^^^^  j^^^  Surrendered  the  same  to  the  use  of  his  will,  no 

person  entitled  or  claiming  to  be  entitled  thereto  by  virtue 
of  such  will  shall  be  entitled  to  be  admitted,  except  upon 
payment  of  all  such  stamp  duties,  fees,  and  sums  of  money 
as  would  have  been  lawfully  due  and  payable  in  respect  of 
the  surrendering  of  such  real  estate  to  the  use  of  the  will, 
or  in  respect  of  presenting,  registering,  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered 
to  the  use  of  the  will  of  such  testator ;  Provided  also,  that 
where  the  testator  was  entitled  to  have  been  admitted  to 
such  real  estate,  and  might,  if  he  had  been  admitted  thereto, 
have  surrendered  the  same  to  the  use  of  his  will,  and  shall 
not  have  been  admitted  thereto,  no  person  entitled  or 
claiming  to  be  entitled  to  such  real  estate  in  consequence 
of  such  will  shall  be  entitled  to  be  admitted  to  the  same 
real  estate  by  virtue  thereof,  except  on  payment  of  all  such 
stamp  duties,  fees,  fine,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admit- 
tance of  such  testator  to  such  real  estate,  and  also  of  all 
such  stamp  duties,  fees,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterguards  sur- 
rendered the  same  to  the  use  of  his  will ;  all  which  stamp 
duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid  shall 
be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or  sums 
of  money  due  or  payable  on  the  admittance  of  such  person 
so  entitled  or  claiming  to  be  entitled  to  the  same  real  estate 
as  aforesaid."  2969^ 
pcviflo  by  a      Where  a  person  having  an  estate  tail  in  a  copyhold  sur- 
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renders  it  to  the  use  of  his  will,  if  entails  by  the  custom  of  ^^^2^  J' a!' 

the  manor  are  not  barrable  by  recovery  or  fine,  but  by  sur- 

render,  in  such  case  the  surrender  to  the  use  of  his  will  not 
only  effectuates  the  will,  but  operates  as  a  bar  to  the 
entail  (w).    2970. 

By  the  old  law,  before  the  stat.  55  Geo.  8,  c.  192  (o),  "^^^ 
legal  copyholds  not  surrendered  to  the  use  of  a  will,  though  J^J^'**' 
in  some  cases  they  would  pass  in  Equity,  did  not  pass  at  ^^^'^ 
Law,  by  a  specific  description,  much  less  by  general  words. 
And  without  some  indication  of  intention  beyond  mere 
general  words  of  devise,  an  equitable  interest  in  copyholds 
would  not  pass.  But,  as  we  have  already  seen,  by  the 
stat.  1  Vict.  c.  26,  a  general  devise  will  now  include  unsur- 
rendered copyholds,  imless  a  contrary  intention  appears  by 
the  will.  And  so  it  would,  as  the  law  stood  after  the  stat. 
55  Geo.  3,  c.  192,  and  before  the  stat.  1  Vict.  c.  26  (p). 
And  even  by  the  old  law,  where  copyhold  lands  were  sur- 
rendered to  the  use  of  a  will,  they  passed  by  a  general 
devise  of  all  the  testator's  lands  and  tenements,  notwith- 
standing  there  were  freeholds  to  answer  such  devise  (q). 
2971. 

Even  by  the  old  law,  if  a  man  made  a  disposition  by 
will  of  all  his  copyhold  estates  generally,  and  afterwards 
purchased  other  copyhold  estates,  and  surrendered  them 
to  the  uses  declared  by  his  will,  or  even  to  the  uses 
declared  by  his  will  of  and  concerning  the  same,  the  after- 
purchased  estates  would  pass  under  the  general  devise, 
although  the  will  was  not  republished  (r).  By  the  new 
law,  such  after-purchased  estates  would  pass  without  any 
surrender  («).    2972. 


(n)  6  CrniBd  T.  88,  c.  4,  §  19.  See  supra^  par.  2955. 

(o)  See  supns  pu*.  2968.  (q)  6  Cruifle  T.  88,  c.  10,  §  129. 

(p)  6  Crmae  T.  38,  c.  10,  §  129  ;  (r)  Sugd.  Concise  View,  128  ;  1 

1  Jarm.  Wills,  2nd  ed.  569—571 ;  Jarm.  Wills,  2nd  ed.  46. 
Torre  y.  Browne,  5  H.  L.  Cai.  555.  (%)  See  snpra,  par.  2790. 
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^"'  I?'      ^^^^  under  the  law  prior  to  the  stat  1  Vict  c.  26,  and 

u^^^j,^^  subsequent  to  the  stat.  55  Geo.  3, e.  192,  a  purchaser,  before 

^^T^'    admittance,  has  an  equitable  and  devisable  interest,  and  the 

^'  devise  is  not  revoked  by  his  subsequent  admittance,  and 

is  good  without  any  surrender  to  the  uses  of  the  will,  and 

though  the  words  be  mere  general  words,  such  as  "  real 

estate  "  (t).    2978. 
S^^'howJ        Even  under  the  old  law,  where  a  person  devised  his 
gf ,^J^    manor,  and,  subsequent  to  the  execution  of  his  will,  but 

before  his  decease,  a  copyhold  escheated,  it  passed  to  the 

devisee  (u).    2974. 
Revocation       A   Surrender  of  copyholds   made  after  the  vnll  and 

by  surren-  *  •' 

hoid?*^*^^^"  amounting  to  a  partial  alienation  of  the  estate,  does  not 

operate  as  a  complete  revocation  of  the  will,  which  may 

still  have  its  effect  upon  the  reversion  or  other  continuiAg 

interest  of  the  testator  (x).    2975. 

SS  of       By  s.  5  of  the  stat.  1  Vict  c.  26,  "  when  any  real  estate 

Jl^^uy    of  the  nature  of  customary  freehold  or  tenant   right  or 

and  (^py.    customaiy  or  copyhold  shall  be  disposed  of  by  will,  the 

entered  on   lord  of  the  mauor  or  reputed  manor  of  which  such  real 

the  court 

">"«'  estate  is  holden,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  the  will  by  which  such  disposition 
shall  be  made,  or  so  much  thereof  as  shall  contain  the 
disposition  of  such  real  estate,  to  be  entered  on  the  court 
rolls  of  such  manor  or  reputed  manor;  and  when  any 
trusts  are  declared  by  the  will  of  such  real  estate,  it  shall 
not  be  necessary  to  enter  the  declaration  of  such  trusts,  but 
it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls 
that  such  real  estate  is  subject  to  the  trusts  declared  by 

and  the  lord  such  will  I  and  whcu  any  such  real  estate  could  not  have 

to  be  en-  '  "^ 

^!^to*^*  been  disposed  of  by  will  if  this  Act  had  not  been  made,  the 
fuU'^SScs  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid 
^^ue°M  and  rendered  by  the  devisee  as  would  have  been  due  from 

{t)  Seaman  y.  Woods^  24  Bear.  (u)  6  Grain  T.  38,  c  3,  §  40. 

372.  (^)  BurUm,  §  1292. 
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the  customary  heir  in  case  of  the  descent  of  the  same  real  pj*.  ni.T.is, 

^H>  £f  8i  9« 

estate,  and  the  lord  shall,  as  against  the  devisee  of  such  , 

'  >  o  he  would 

estate,  have  the  same  remedy  for  recovering  and  enforcing  ^^^^" 
such  fine,  heriot,  dues,  duties,  and  services  as  he  is  now  5f  dowenT 
entitled  to  for  recovering  and  enforcing  the  same  from  or 
against  the  customary  heir  in  case  of  a  descent."    2976. 
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CHAPTER  UL 

OF  BEQUESTS  SEPARATELY  OONBIDEBED. 


SECnON  L 

Of  General,  Specific,  and  Demofistraiive  Legacies. 
Pr.  in.T.i5,  Beqxtests  or  leffacies  may  be  classed  under  three  heads — 

Ch.  8,  a.  1. 

— ^^ '-  General,  Specific,  and  Demonstrative  (a).    2977. 

iflgadea.  A  general  bequest  is  a  l^acy  of  personal  estate  by  a 

Definition  of  general  denomination  which  does  not  necessarily  designate 

ft  gvnenu 

^*8«^y-  any  particular  thing  forming  part  of  the  testator's  estate 
either  at  the  date  of  the  will  or  at  the  death  of  the  testator, 
any  more  than  something  of  the  same  kind  not  forming 
part  of  his  estate :  as  where  a  bequest  is  made  of  goods  and 
chattels,  or  of  money  or  stock  generally  (&).  2978. 
Definition  A  spccific  bcqucst  is  a  legacy  of  a  certain  thing  or  of 
le^.  certain  things  forming  part  of  the  testator's  estate  either  at 
the  date  of  his  will  or  at  the  time  of  his  decease,  and 
distinguished  by  him  &om  all  other  things  of  the  same 
kind :  as  in  the  case  of  a  bequest  of  stock,  by  a  particular 
description,  which  a  testator  has  at  the  date  of  his  will 
or  may  have  at  the  time  of  his  decease,  or  of  money  in  a 
bag,  or  of  a  certain  piece  of  plate,  or  of  a  term  of  years  (c). 
2979. 

« 

(a)  See  1  Bop.  Leg.  by  White,  1,  191,  203 ;  St^pketutm  ▼.  Dcwmn,  3 

191—2, 198.  Beav.  342;  MiOa  v.  ^rxwii,  21  Beav. 

(6)  See  1  Bop.  Leg.  by  White,  1,  1;  Ckuter  ▼.  Urwid:,  23  Beav.  402  ; 

191,  208 ;  Fielding  ▼.  PruUm,  1  D.  Fielding  v.  PmUm,  1  D.  &  J.  438  ; 

&  J.  438.  Moort  ▼.  Moore,  29  Beav.  496  ;  Mea^ 

(c)  See  1  Rop.  Leg.  by  White,  1,  ture  v.    CaHUon,  30  Beav.  538  ; 
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A  demonstrative  bequest  is  a  legacy  of  a  sum  of  money,  pt.  111.T.15, 

vlf*  0|  8»  I* 

with  reference  to  a  particular  fund  for  its  payment  (d).       ;  — 

2980.  ofadcmon- 

Btranve 

The  terms  "pecuniary  legacies"  and  "general  legacies"  ^^^- 
are  sometimes  used  as  synonjrmous ;  but   every   general  i**^^**-" 
legacy  is  not  pecuniary,  i.e.,  relating  to  money ;  and  one 
species  of  specific  legacy  is  of  a  pecuniary  nature :  so  that, 
in  fact,  there  may  be  either  a  general  pecuniaiy  legacy  or 
a  specific  pecuniary  legacy  {e).    2981. 

The  fact  of  a  testator  giving  an  amount  of  property  of  a  certain 
particular  kind,  and  of  his  having  at  the  date  of  the  will  e^'^^*"^ 
some  property  of  that  kind  of  the  same  amount,  is  not  a  Jg^ 
ground  upon  which  the  Court  can  conclude  that  the  legacies  ^f****^®^ 
are   specific,  where   such   property  can   be   bought,  and 
where  he  has  not  in  any  way  designated   the   property 
bequeathed  as  the  identical  property  he  had  at  the  date  of 
his  will  or  should  have  at  the  time  of  his  death.    So  that 
where  he  has  a  certain  number  of  canal  shares  at  the  date 
of  his  wiU,  which  by  Act  of  Parliament  were  to  be  deemed 
personalt}',  and  he  bequeaths  that  precise  number  of  canal 
shares  generally,  this  legacy  is  general,  and  amounts  in 
efiect  to  a  gift  of  such  an  indefinite  sum  of  money  as  will 
sufiice  to  purchase  so  many  shares  as  he  has  given :  and 
hence  if  at  the  testator's  decease  he  has  no  shares,  the 
legatee  will  be  entitled  to  the  value  of  them  out  of  the 
general  personal  estate.    But  the  word  "  my  "  preceding 
the  words  "stock,"  "annuities,**  or  "shares,"  renders  a 
legacy  of  stock,  annuities,  or  shares  specific  (/).     And 


Jones  V.  SouthaU  (No.  2),  32  Beav. 
31 ;  Paget  v.  ffuUA,  1  Hem.  &  M. 
668 ;  In  re  Jtffmjt  TrvMUy  L.  R.  2 
Eq.  68 ;  Olivfx  v.  Oliver^  L.  R  H 
Eq.  506 ;  Davies  v.  FawUr,  L.  R. 
16  Eq.  808  ;  Page  v.  Young,  L,  R. 
19  Eq.  501 ;  Bothamley  ▼.  tSheri^n,  L. 
R  20  Eq.  304. 


{d)  1  Rop.  Leg.  by  White,  192, 
198,  199;  Robinion  v.  Oeldard,  8 
Mac.  &  G.  735 ;  ffodgu  v.  Orant^ 
L.  R.  4  Eq.  140. 

(e)  1  Rop.  Leg.  by  White,  191,  n. 

(/)  See  1  Rop.  Leg.  by  White, 
204,  205,  216;  JtoHnton  v.  Addison, 
2   Beav.   ({15;  MUkr  v.  Little^  2 
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5-  A  i^iL:::-tri::Te  !r-rs:T  wiZ  r::  le  liilie  to  abite  with 


L  B-  30  Er^.  »  L 

471. 

■  it    S«    ir*V7^»if  T.    Hnjlfs,  24 

B^T.  474:  0</rdon  w.  J>vf,  2S  Bear. 

511^;  Bfcau  T.  AWymey-Otneralf  4 

Gi/.  3^1. 

(i)   DacUs  r.  Morgan,   I    Bear. 


4-  5.    See  »!-•>  i*» 
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a»  1  R^  L«^.  by  WUte.  191— 
2:  />v»<a»  T.  I>uncmm,  27  B^r. 
3S4 :  V.-C.  KiMl^^ry  m  Jf d[2<iM  t. 
5riVA,  I  Drew.  &  Sm.  210  :  iixwrf-^n 
r.  />»/.  28  Bear.  519  ;  Daria  r. 
Fattier,  L.  R  16  Kq.  SOS. 


DEMONSTRATIVE  LEGACIES.  1101 

general  legacies  upon  a  deficiency  of  assets.     And  if  the  pt.  tii.t.is, 

fund  pointed   out  for  its  payment   fails,  the  legatee  is 

entitled  to  payment  out  of  the  general  assets  (I),  Thus, 
legacies  directed  to  be  paid  or  bequeathed  out  of  a  debt  or 
security,  are  to  be  paid  out  of  the  debt  or  security  in  pre- 
ference to  general  legacies;  and  if  the  debt  is  not  in 
existence  at  the  testator's  death,  or  if  it  is  insufficient  to 
pay  the  legacies,  the  legatees  wDl  be  entitled  to  payment 
out  of  the  general  assets  (m).  But  when  stock  is  specifi- 
cally bequeathed,  and  it  does  not  wholly  or  does  only  in 
part  exist  at  the  testator's  death,  the  legacy  wiU  either  be 
wholly  or  partially  adeemed,  as  the  case  may  be  (n).  And 
if  a  debt  specifically  given  is  received  by  the  testator,  the 
bequest  of  it  will  be  adeemed,  since  the  subject  of  the 
bequest  no  longer  exists ;  for  the  debt  is  discharged,  and 
the  proceeds  do  not  fall  within  the  description  of  the 
bequest  (o).  4.  A  specific  legacy,  if  of  stock,  carries  with 
it  the  dividends  which  accrue  from  the  death  of  the  tes- 
tator ;  but  a  demonstrative  legacy  does  not  carry  interest 
from  the  testator's  death  (p),  5.  A  specific  legatee  is 
entitled  to  have  his  legacy  redeemed  from  charges  created 
by  the  testator  (as  distinguished  from  charges  incidental  to 
the  property)  at  the  expense  of  the  testator's  general  per- 
sonal estate,  or  to  have  compensation  out  of  it  (q).    2984. 

(/)  1  Eop.  Leg.  by  White,  192,  (n)  1  Rop.  Leg.  by  White,  3. 

198—9  ;  V.-C.  KinderOey  in  Mul-  (o)  1  Rop.  Leg.  by  White,  334  ; 

lin$  V.  amithy  IDr.  ft  Sm.  210.    For  SidAodkam  v.  WaU(m,  11  Hare,  170. 

an  instance  of  ft  legacy  which  did  (p)  V.-C.  Kinderaley  in  MulUta 

not  fall  within  any  of  these  classes,  v.  Smith,  1  Dr.  ft  Sm.  210  ;  Davits 

see  Coard  v.  ffoldemess,  22  Beav.  v.  Faioler,  L.  R.  16  Jlq.  308. 

391.  (q)  Boihamley  v.  ShenoUy  L.  R. 

(m)  1  Rop.  Leg.  by  White,  237.  20  Eq.  304. 
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Section  IL 

Of  the  Description  of  the  Things  Bequeathed. 

15,  However  general  the  words  of  bequest  of  a  term  may 
—  be,  if  they  are  satisfied  by  the  interest  which  the  testator 
had  at  the  date  of  his  will,  the  bequest  will  not  pass  a 
new  estate  acquired  by  the  testator  after  the  devise  by 
renewal  or  otherwise ;  at  least  where  the  legal  estate  in  the 
term  was  vested  in  the  testator  himself,  and  not  in  some 
other  person  in  trust  for  him  (r).    2985. 

The  word  **  money  "  will  include  notes  payable  to  bearer, 
exchequer  bills,  and  biUs  of  exchange  indorsed  in  blank ; 
because  they  are  not  to  be  considered  as  choses  in  action  (s). 
Generally,  choses  in  action,  such  as  Government  securities 
and  promissory  notes  not  payable  to  bearer,  do  not  pa^ 
under  the  name  of  money  or  cash  (t).  The  word  "  money  " 
will  not  pass  shares  or  stock  in  the  funds,  unless  its  mean- 
ing is  enlarged  by  the  context ;  or  unless  the  testator  at 
the  date  of  his  will  and  his  death  had  no  other  property  on 
which  the  bequest  could  operate  (u).  And  the  circum- 
stance, that  the  amount  of  cash  which  the  testator  had  at 
the  time  of  his  death  was  very  small,  and  yet  the  money 
was  given  to  one  for  life,  with  a  limitation  over,  is  not  of 
itself  sufficient  to  extend  the  signification  of  the  word 
money ;  at  least,  if  there  are  other  parts  of  the  personal 
estate  which  neither  that  expression  nor  any  others  used 
by  the  testator  would  pass ;  so  that  there  is  nothing  on  the 
face  of  the  will  to  show  that  he  intended  to  make  a  disposi- 


(r)  1  Hop.  Leg.  by  WWte,  350, 
352  ;  1  Jarm.  Wills,  2nd  ed.  268. 

(i)  1  Rop.  Leg.  by  White,  282  ;  1 
Jarm.  Wills,  2nd  ed.  657,  n.  (/). 

{t)  MarquU  of  Hertford  v.  Lord 


Zowiker,  7  Beav.  1  ;  1  Rop.  Leg.  by 
White,  282. 

(tt)  Chapman  v.  Reynoldtf  2S  Bear. 
221 ;  ColUm  v.  Coliins,  L.  R  12£<i. 
455. 
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tion  of  the  whole  personal  estate  (v).     But  in  the  absence  i^.ni.T.15, 

of  any  other  bequest  of  the  residue,  or  other  indication  to 

the  contrary,  a  bequest  of  any  money  which  may  remain 
after  payment  of  debts  includes  the  general  residue  not 
specifically  bequeathed,  and  which  by  law  is  liable  to  the 
payment  of  the  testator's  debts  (w).  And  so  a  bequest  of 
any  money  which  may  remain  after  payment  of  legacies 
may  include  the  general  residue,  if  the  testator  has  mani- 
fested an  intention  of  disposing  of  everything,  which  would 
otherwise  be  frustrated  (x).  And  a  bequest  of  "  the  income 
arising  from  his  principal  money "  for  the  testator's  wife 
and  children,  will  include  even  leaseholds  (but  not  real 
estate),  where  he  leaves  little  money  and  yet  a  large  per- 
sonalty, and  it  was  apparently  his  intention  to  dispose  of 
his  whole  personal  estate  by  that  description  (y),    2986. 

"  Money  of  which  I  may  die  possessed  "  will  not  include    * 
an  apportioned  part  of  an  annuity  or  of  interest  from  the 
last  stated  days  of  payment  to  the  testator's  death ;  nor  a 
legacy  due  which  had  not  been  acknowledged  by  the  exe- 
cutors to  be  at  the  testator's  disposal  (z).    2987. 

And  as  stock  in  the  funds  is  not  money,  so  legacies  of  j'^^^i^jt 
stock  are  not  properly  "  pecuniary  legacies  "  (a).     2988. 

Freight,  under  a  charterparty,  executed  after  the  date  of  ^^^^^^ 
a  will,  and  in  respect  of  a  voyage  not  completed  till  after 
the  testator's  death,  will  not  pass  as  "  money  which  at  the 
time  of  his  decease  should  be  due  to  him  "  (6).     2989. 

But  money  receivable  by  executors  under  a  policy  of 


(v)  Lawey.  ThomaSf  IKay,  896;  (x)  Montoffue  y,  Earlof  Sandinch, 

5  D.  M.  ft  G.  815  ;   GonUn  v.  Dot-  83  Beav.  824. 

Urillj  1  My.    &  K.  56 ;  Lamer  v.  (y)  Prichard  v.  Prickard,  L.  R. 

Lamer,  8  Drew.  704 ;  Newman  v.  11  Eq.  232. 

Newman,  26  Beav.  218 ;  Ootoling  v.  (z)  Byr<m  v.  Brandretk,  L.  R  16 

Cowling,  26  Beav.  449.  Eq.  476. 

(iff)  Stoeks  V.  Barre,  1  Johns.  54  ;  (a)  llJarm,  ftByth.by  Sweet,457. 

Nevinton  v.  Lady  Lennard,  34  Beav.  (&)  Stqtheneon  v.  Dowson,  8  Biav. 

487.  812. 
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^-  "^'''l^'  assurance  on  the  testator's  life,  or  damages  recovered  in  an 

' action  by  executors  for  a  breach  of  contract  committed  in 

his  lifetime,  will  pass  under  a  bequest  of  "  any  money  he 
may  die  possessed  of,  or  which  may  be  due  and  owing  to 
him  at  the  time  of  his  decease  "  (c).     2990. 
mS^/'  -^  bequest  of  the  testator's  "  ready  money  **  comprehends 

money  of  the  testator  in  the  hands  of  his  banker,  or  in  a 
savings  bank  where  he  had  given  notice  for  payment^  but 
not  promissory  notes  or  notes  of  hand,  or  debts  due  to  him, 
however  safe,  or  with  whatsoever  facility  obtainable  (d). 
And  it  was  held,  that  money  of  a  testator  which  at  the 
time  of  his  death  was  in  the  hands  of  a  salemaster  in 
Smithfield  was  not  ready  money  within  the  meaning  of  a 
clause  directing  the  payment  of  debts,  by  the  application  in 
the  first  instance,  of  all  his  ready  money  and  securities  for 
money  (e).    2991; 
Goveramcnt     While  the  stat.  8  A  4  Will.  4,  c.  85,  for  the  regulation 
?tSkS7      ^f  *^®  ^^*  India  Company's  Charter  was  in  force,  the 
'"''^*-        capital  stock  of  the  Company  was  not  "  a  Government  or 
Foreign       Parliamentary  stock  or  fund ;"  nor  was  it  a  foreign  stock  or 

stock  or  ^        ,    ^   ^v         ^^«^ 

fund.         fund  (/).     2992. 

Railway  Railway  preference  and  other  stock  will  pass  luxder  the 

term  "  railway  shares,"  where  the  testator  never  had  any 
shares,  but  had  railway  stock  at  the  date  of  the  will  (ff). 
And  imless  there  are  indications  to  the  contrary,  railway 
shares  will  pass  railway  stock,  even  where  the  testator  has 
both  railway  stock  consisting  of  shares  paid  up  and  con- 
solidated into  stock,  and  also  railway  shares  partly  paid 
up  O7).    2993. 

(f)  Petty  V.  tViUton,  L.  R.  4  Ch.  (/)  Bravm  ▼.  Brovn,  4  K.  ft  J. 

Ap.  574  ;  Bide  v.  Harrison,  L.  B.  704. 

17  Eq.  76.  (/)  Trinder  y.  Trindtr,  L.  R.  I 

(d)  Parker  v.  MarcharU,  1  Y.  A  Eq.  696. 

C.  C.  C.  290  ;  1  Plul.  356  ;  In  re  [g)  Morrice  v.  Aylmer,  L.  R.  10 

PowelVa  Trust,  1  Johns.  49.  Ch.  Ap.  148  ;  7  H.  L.  717,  orer- 

(c)  Smith  v.  BuOcr,  IJ.  &  L.  692.  ruling  Oakc9  v.  Oabcs,  9  Hare,  666. 


stock  or 
shares. 
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Bank  stock  will  not  pa«s  under  the  description  of  fortune  ^^,"3^  J  y^' 
or  money  "  in  the  funds,"  without  aid  from  the  context.  =—- 

•^  Fortune  or 

Money  in  the  funds  is  a  portion  of  the  sums  lent  on  the  S^^^idi 
security  of  the  public  funds  granted  by  Parliament.  Bank 
stock  is  nothing  more  than  a  proportional  share  of  the 
profits  of  the  corporation  of  the  Bank  of  England  belong- 
ing to  an  individual.  The  dividends  on  the  public  funds 
are  paid  by  the  Bank  as  agents  of  the  Government.  The 
dividends  on  bank  stock  are  paid  by  the  Bank  as  a  share 
of  their  own  profits  (A).    2994. 

The  bequest  of  a  certain  specified  sum  due  upon  a  par-  ^^^. 
ticular  security  will  not  pass  any  part  of  the  interest  which  ^^^,ic 
may  be  owing  at  the  testator's  death  or  at  the  period  when  p"°°*p^- 
the  will  was  made  (t).     But  a  gift  of  a  bond  or  of  the 
money  (generally)  owing  on  a  bond,  will,  unless  restrained 
by  the  context,  carry  arrears  of  interest  due  at  the  testa- 
tor's death.    And  a  bequest  of  a  mortgage  seems  to  admit 
of  the  same  construction  (j).    2995. 

A  bequest  of  the  interest  of  a  sum  of  money  passes  the  whero  a 

^  "    ^  bequest  of 

principal,  although  expressed  to  be  for  the  sole  use  and  ^^^^ 
benefit  of  a  woman,  free,  &c.,  and  her  receipt  alone  to  be  a  p^^^^p^- 
sufficient  discharge,  and  although  the  word  "  absolutely " 
be  used   in  a  bequest  of  specific   articles  to  the  same 
person  (k).    2996. 

Where  a  testator  directed  the  income  of  his  residuary  Y^ejo  , 
estate  to  be  paid  to  his  three  children  in  certain  propor-  ^^JiJ^I^ 
tions ;  and  that,  after  the  decease  of  any  one  or  two  of  them,  JJ " ^^5 
until  the  decease  of  the  survivor,  the  shares  of  the  deceased  SiS^SL 
should  go  to  their  children ;  and  that,  after  the  decease  of  aiTidencb. 
the  surviving  child,  the  capital  of  the  residue  should  be 

(A)  SHngshy  v.  Graiiujer,  8  D.  M.      Sweet,  461. 
k  G.  385  ;  7  H.  L.  Cas.  273,  285,  U)  H  Jann.  &  Bjth.  by  Sweet, 

288.  461. 

(t)  1  Rop.  Leg.  by  White,  288 ;  (h^  Humphrey    v.    Humphrey,   1 

2  Id  1484  ;  11  Jarm.  &  Byth.  by      Sim.  (N.S.)  536. 
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^  ^"T !/'  divided  amougst  the  children  of  his  said  children  per  capita; 

and  one  of  the  children  had  children,  but  they  all  died  in 

her  lifetime,  and  she  herself  died  before  one  of  the  other 
children ;  it  was  held  that  the  children  of  the  child  so  dying 
took  vested  transmissible  interests  in  the  income  which 
accrued  between  the  death  of  their  mother  and  the  death 
of  the  survivor  of  the  testator's  children,  on  the  ground 
that  the  grandchildren  were  to  take,  not  by  way  of  sub- 
stitution only  in  case  they  survived  their  parent,  but  that 
they  took  the  gift  of  the  dividends  from  the  death  of  their 
parent,  for  the  life  of  the  survivor,  as  if  it  had  been  a 
simple  gift  of  a  principal  sum  equivalent  to  those  divi- 
dends (I).    2997. 

BoniuM  Under  a  bequest  of  a  certain  specified  sum  secured  upon 

pftss  under  a  "^  *■  * 

uS"um°'    ^  policy  of  insurance,  bonuses  will  pass,  unless  a  contrary 

■®*'^*'^®^  intention  appears  (m).  But  a  bonus  on  shares  declared  iji 
the  lifetime  of  the  testator,  though  not  payable  till  after 
his  death,  wiU  not  pass  under  a  bequest  of  the  income  or 
proceeds  of  the  shares  (n),     2998. 

!V^^»-  The  word  "  debentures,*'  occurring  in  a  bequest  of  the 
general  mass  of  the  testator's  personal  property,  was 
held  by  Sir  E.  Sugden,  when  Lord  Chancellor  of  Ireland, 
to  be  sufl&cient  to  pass  x^^licies  of  life  insurance,  even 
though  the  testator  had  some  debentures  specifically  so 
called  (o).     2299. 

fo?m"ne*^  Bills  of  oxchauge  or  promissory  notes,  bonds,  and 
mortgage  debts,  will  pass  by  the  words  "  securities  "  for 
money  "  (p).     3000. 

MJiLriuSfc^  It  has  been  held  that  bank  stock,  and  canal  and  railway 
shares  will  not  pass  under  a  bequest  of  property  '*  vested 


{l)  Homer  v.  (FoWd,  1  Sim.  (N.S.)  568. 

541.  (o)  Philips  y.  Eastwood^  Lloyd  k, 

(«i)  1  Hop.  Leg.  by  White,  296  ;  Gould,  temp.  Sugden,  270. 

RoberU  v.  Edwards,  33  Beav.  259.  (p)  l  Rop.  Leg.  by  White,  284. 

(n)  Lock  v.   Vtmhles,  27  Beav. 
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in  securities  "  or  "  money  or  securities  for  money  "  (q).    And  pt.  iilt.is, 


Foreign 


it  has  also  been  held  that  a  banker's  deposit  notes,  being  .7 
receipts  for  money,  to  account  for  on  demand,  will  not  pass  ^^^ 
as  "  securities  for  money  "  (r).    3001. 

It  has  been  held,  where  the  testator  had  foreign  bonds, 
that  colonial  bonds  did  not  pass  under  the  description  of 
"  foreign  bonds,'*  even  though  it  was  necessary  to  include 
them  in  order  to  make  up  the  amount  specified  (s).    3002. 

The  word  "goods,"  or  " chattels,"  or  "effects,"  standing  "Goods, 
alone,  will  embrace  all  the  personal  estate  of  a  testator  :  as  J^^^ 
bonds,  notes,  money,  plate,  furniture,  &c.  (f).    But  when  a  SSJtoT^ 
testator  only  bequeaths  goods  and  chattels  or  effects  in  a  ****"^- 
particular  situation,  as  "  all  his  goods  in  his  house  at  A.," 
those  alone  pass  which  may  be  regarded  as  then  connected 
with  that  locality,  rather  than  as  independent  of  locality ; 
so  that  furniture  not  attached  to  the  freehold,  linen,  plate, 
*money,  and  bank  notes,  will  pass ;  but  not  things  in  action, 
as  bonds,  mortgages,  receipts,  &c.  (u).     So,  a  specific  legacy 
of  all  a  testator's  "property,"  "personal  estate,"  or  "  things," 
in  a  particular  place,  will  not  pass  choses  in  action  there  (v). 
And  when  the  word  "  goods,"  or  "  chattels,"  or  "  effects," 
or  "  personalty,"  is  preceded  and  connected  with  a  number 
of  substantives  of  narrower  import,  it  will  be  confined  to 
property  ejusdem  generis  with  those  previously  described 
by  those  words ;  unless  something  is  excepted  out  of  the 
things  enumerated,  by  words  of  narrower  import,  which  is 
not  ejusdem  generis  with  those  things ;  or  unless  the  be- 


(q)  11  Jarm.  &  Byth.  by  Sweet, 
452 ;  Huddleston  v.  Oouldtburyf  10 
Beav.  647 ;  Ogle  v.  Knipe,  L.  R  8 
£q.  434. 

(r)  ITopkiM  V.  Abbott,  L.  R  19 
£q.  222. 

(«)  ffuU  V.  Ht%  L.  R.  4  Ch.  D. 

97. 

(0  1  Bop.  Leg.  by  White,  250, 
280 ;  1  Jarm.  Wills,  2nd  ed.  C44  j 


Kendall  v.  KendaU,  4  Buss.  360. 

(tt)  1  Bop.  Leg.  by  White,  250 ; 
11  Jann.  &  Byth.  by  Sweet,  442; 
MarqwM  of  Hertford  v.  Laid  Low* 
ther,  7  Beav.  1  ;  Swinfen  v.  Smnfen 
(No.  4),  29  Beav.  207. 

{v)  I  Bop.  Leg.  by  White,  259, 
260  ;  11  Jarm.  &  Byth.  by  Sweet, 
442. 
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*ch^'' I"'  V^^^  ^  expressly  or  apparently  residuary  (w).   But  where 
-  a  testator  disposes  of  all  the  residue  of  his  estate  and 
effects,  or  disposes  of  his  "  personal  estate/'  adding,  without 
any  intervening  words,  an  enumeration  of  certain  specific 
articles,  the  general  words  are    not  limited  to  things 
ejusdem  generis  with  the  specific  articles,  but  the  words 
enumerating  the  specific  articles  are  rq^arded  as  a  defective 
enumeration  (x).    If  a  bequest  is  made  "  of  aU  the  testa* 
tor's  goods,  &c.,  in  a  particular  house  or  place,"  without 
any  words  indicating  that  he  refers  to  such  only  as  are 
there  at  a  particular  time  (as  at  the  date  of  his  will), 
whatever  personal  chattels  are  found  there  at  his  death 
will  be  the  property  of  the  l^atee  (y).  And  none  but  those 
which  are  in  that  place  at  the  death  of  the  testator  will 
pass,  except  where  the  locality  of  them  was  referred  to 
merely  for  the  purpose  of   describiug  the  articles  (z). 
3003. 
Chi?  "f ^^'       ^  bequest  of  "  household  furniture,  plate,  house  linen, 
property."    an(j   ^11  othcr  chattd  property,"  does  not  include  the 
general  personal  estate ;  for  the  words  '*  all  other  chattel 
property"  must  be  construed  by  the  other  words  with 
which  they  are  associated,  and  mean  all  other  chattel  pro- 
perty ejusdem  generis,  at  least  where  there  is  a  distinct 
residuary  clause  (a).    3004. 
"Etcetera.*     j^  \^q  manner  the  words  "  et  cetera^"  following  specific 
articles,  refer  to  things  ejusdem  generis,  and  do  not  include 
the  general  residue  (6).     3005. 

(ir)  1  Bop.  Leg.  by  White,  261,  626  ;  Deem  ▼.  Oilmn,  L.  B.  8  £q. 

267,  280  ;  1  Jann.  Wills,  2nd  ed.  718. 

644,  648,  658  ;  Be  Wrighi't  TruOt^         (y)  1  Hop.  Leg.  by  Wbite,  243. 
15  Beay.  867  ;  Avimn  v.  Simptan,  1         (z)  1  Bop.  L^.  by  White,  848— 

Johna.  43  ;  Borion  v.  Dunbar,  2  Qif .  4. 

221  ;  Stoinfen  r.  Swinfen  (No.  4),         (a)  Lampier  v.  Jkipard^  2  I).  4 

29  Beav.  207 ;  Nvffte  v.  Ckapman,  W.  59. 

27  Beav.  290  ;  Hodgton  v.  /er,  L.         (6)  Newman  y.  AncnuMi  26 Beav. 

B.  2  Ch.  D.  122.  220  ;  Bamaby  y.  TatM,  L.  B.  11 

(x)  Fisher  v.  Hqtbumi  14  Beav.  Eq.  863. 
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Pictures  placed  as  ornamental  furniture  of  a  house,  and  p».  ni.T.i6. 

v/H«  Of  8*  *■ 

plate  and  linen,  pass  under  the  description  of  "  all  furniture  — 

belonging  to  a  housa"     But,  in  general,  books  will  notture" 
pass  under  that  description  (c).    3006. 

Where  "  fixtures  and  fixed  furniture  "  are  bequeathed  to  J|^J^  m 
a  person  for  life,  and  the  household  goods,  furniture,  and 
other  property  "  not  comprehended  under  the  term  fixtures 
and  fixed  furniture"  are  bequeathed  to  him  absolutely,  the 
term  "  fixed  furniture "  includes  looking-glasses  standing 
on  chimney-pieces  and  nailed  to  the  wall,  and  bookcases 
standing  on,  but  not  fastened  to,  brackets,  and  screwed  to 
the  wall  (d).    3007. 

Under  a  bequest  of  household  furniture,  fixtures  belong-  "  Houachoid 
ing  to  the  testator  in  a  leasehold  house  occupied  by  him 
will  pass  (e).      But  books  do  not  pass  under  the  words 
"household  furniture"  (/).    Nor  do  goods  in  a  house  of 
business  which  belong  merely  to  the  business  (gr).  3008. 

The  term  /'  household  goods  "  includes  all  articles  of  "?J"*?^^^*^ 
household  which  are  neither  fixtures  nor  things  of  such  a 
nature  that  they  are  consumed  in  being  enjoyed  (h),  but 
not  articles  used  in  the  testator's  trade,  though  contained 
in  his  house  (t).     8009. 

The  term  " household  effects"  is  more  extensive  than  "Hoiwehow 

.  *  OffOCtB." 

household  goods  or  furmture  (j ).   Occurring  after  "  house- 
hold furniture,"  it  comprises  such  things  as  wines  (k). 
3010. 
The  term  "  plant "  includes  all  the  things  which  form  "Piwit  and 

*"  °  goodwill." 

(c)  Crenwme  v.  Antrobus,  5  "Rxum.  (g)  Manning  ▼.  Purcdl,  7  V.  M. 
812.  &  a.  55,  04,  68. 

(d)  Birek  t,  Jkimon,  2  Ad.  A  K  (A)  See  1  Rop.  Leg.  by  White, 
87  ;    6  C.  ft  P.  658  ;  4  N.  &  M.  258,  256. 

22.  (t)  1  Bop.  Leg.  by  White,  253. 

(e)  Patan  9,  Skepherd,  10  Sim.  {j)  11  Jarm.  k  Byth.  by  Sweet, 
186.    As  to  the  words  *' hooeehold        441. 

farnitare,  goods  or  effects,"  see  1  (h)  Cole  v.  PU2gcrdld^  1  S.  &  S. 

Jarm.  Wills,  2nd  ed.  650,  n.  (6).  189  ;  8  Rubs.  301. 

(/)  1  Rop.  Leg.  by  White,  269. 
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pt.  iilt.16,  part  of  the  permanent  establishment  used  in  the  purposes 

of  a  trade,  but  not  the  fluctuating  stock  in  trade,  or  the 

household  furniture.  A  gift  of  the  plant  and  goodwill  to- 
gether may  pass  the  leasehold  interest  in  the  house^  where 
that  would  be  valueless  without  the  goodwill  (/).     3011. 

"Linen."  The  term  "linen,"  without  qualification,  wiU  comprise 
body  linen,  table  and  bed  linen,  and  every  aiticle  to  which 
that  general  word  can  be  applied  (m).    3012. 

"  Plate."  "  Plate,"  of  itself,  wiU  not  include  plated  articles  (n). 
3013. 


Section  III. 

Of  the  Shares  or  Proportions  in  %oh%ch  tvjo  or  more 

Legatees  take. 

Pr.  III.T.15,      Under  a  bequest  to  the  persons  who  would  have  been 
— '- — '--  entitled  under  the  Statute  of  Distributions,  it  should  be 
expressed  whether  they  are  to  take  in  equal  shares,  or  in 
the  proportions  fixed  by  the  statute  (o).     3014. 

Where  a  testator  bequeaths  personal  estate  to  several 
persons,  as  tenants  in  common,  with  a  declaration,  that, 
upon  all  or  any  of  their  deaths  before  a  particular  time, 
their  respective  shares  shall  be  equally  divided  among 
their  respective  issue  or  descendants,  and  they  die  before 
the  arrival  of  the  period,  some  leaving  children,  and  others 
more  remote  descendants,  the  issue  of  such  deceased 
persons  will  take  their  shares,  per  stirpes,  and  the  issue  of 
any  one  of  them  so  dying,  whether  they  be  his  children  or 
more  remote  issue,  will  divide  his  share  among  themselves 
equally  per  capita  (p).     3015. 

{I)  Blake  V.  Shaw,  1  Johns.  732.  269 ;  RicKardion  v.  Rtekardaom,  14 

(m)  1  Rop.  Leg.  by  White,  289.  Sim.  526. 

(n)  ffofden  v.  RamthotUm^  4  Gif.  {p)  1  Bop.  Leg.  by  White,  ItZ. 

206.  See  Timint  v.  Stackhotw,  27  Beav, 

(o)  See  Martiyi  v.  Glover,  1  Coll.  434. 
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Under  a  bequest  to  a  husband  and  wife  and  another  pt.  iilt.is, 

^  Ch.  8,  B.  a. 

person,  or  other   persons,  though   in  equal  shares,  the 

husband  and  wife  will  generally  take  only  one  share 
between  them,  as  being  but  one  person  in  law  (q),  3016. 
Under  a  bequest  to  be  equally  divided  amongst  the  tes- 
tator's next  of  kin,  both  paternal  and  maternal,  the  fund 
is  divisible  between  the  two  classes  per  capita,  and  not  per 
stirpes  (r).  And  under  a  bequest  to  A.  and  B.  And  their 
several  children^  to  be  divided  between  them,  in  equal 
shares  and  proportions,  the  parents  and  their  children 
(such  children  being  in  esse  at  the  date  of  the  will)  take 
per  capita  and  not  per  stirpes  («).    3017. 


Section  IV. 
Of  the  Priority  and  Abatement  of  Legacies, 
If  the  assets,  after  payment  of  debts,  are  insuflScient  for  pt.  iilt.is, 

.  Ch.  3,  8.  4. 

the  payment  of  all  the  legacies  and   annuities,  all  the 

.  Oeneral  rulo 

general  voluntary  legacies  and  annuities  abate  rateably :  for,  ^J^  ^^ 
since  they  cannot  aU  be  paid  in  full,  they  shaU  all  abate  ^^^^^ 
rateably,  on  the   principle  of  the  maxim  "  equality  is  XtJ"**^ 
equity,"  "equity  delighteth  in  equality/*     This  rule  is 
indeed  subject  to  exceptions ;  for  there  are  cases  in  which 
some,  annuities  or  legacies  are  to  be  paid  in  priority  to 
others.    But  the  onus  lies  on  the  party  seeking  priority,  to  onus 

•^  ■■'  "  probandi  on 

make  out  that  such  priority  was  intended  by  the  testator ;  gj*^^^" 
and  the  proof  of  this  must  be  clear  and  conclusive.    The 
reason   is,  that  a  testator,  in   the  absence  of  clear  and 
conclusive  proof  to  the  contrary,  must  be  deemed  to  have 

(g)  In  re  Wylde,  2  De  G.  M.  &  G.  Cragg,  31  Bea^.  398. 
724 ;  ChrtUm  v.  Whteldon,  11  Beav.  (r)  Zhtgdale  ▼.  Dugdale,  11  Beav. 

170.    But  see  Paine  r.  Wagner,  12  -  402. 

Sim.    184  ;    Warrington    y.    War-  («)  Cunningham  v.  Murray,  1  Dq 

rlngton,  2  Hare,  54  ;   Marchant  v.  G.  &  S.  360. 
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Pr.in.T.i5,  considered  that  his  estate  would  be  sufficient:  and  conse- 

Ch.  3,  8.  4.  ' 

quently  not  to  have  thought  it  necessary  to  provide  against 

a  deficiency,  by  giving  a  priority  in  case  of  a  deficiency  to 
some  of  the  objects  of  his  bounty  (t).  3018. 
frSiTdSe?-  Hence,  a  difference  in  time  of  payment  will  not  impart 
^^ot  ^  *^y  of  ^^^  legatees  such  a  preference  as  to  exempt  them 
St^m '  £^om  abating  upon  a  deficiency  of  assets.  Nor  will  abate- 
mSreiy       mcut  bc  prevented  by  words  which  may  be  merely  ex- 

pointhigout  JT  ^  ^  ^ 

order  of      prcssivc  of  thc  ordcT  in  which  the  bequests  are  made  in 

payment ;      *■  * 

succession  (u).  Thus,  the  words  "after  payment"  may 
merely  refer  to  the  order  of  payment  to  be  made,  on  the 
supposition  that  there  was  a  sufficiency  of  assets  to  pay 
all  the  legacies,  and  do  not  necessarily  or  clearly  import  a 
preference  in  the  event  of  a  deficiency  of  assets.  They 
are  merely  introductory  to  what  follows;  importing  no 
more  than  would  have  been  implied  without  them  (x). 
And  so  where  a  testator,  with  reference  to  the  different 
payments  to  be  made  by  his  executors,  uses  the  words  "  in 
the  first  place,"  "  and  then,'"  and  "  in  the  next  place/'  these 
words,  unsupported  by  others,  will  be  construed  to  be  mere 
introductory  words  of  enumeration,  and  not  words  denoting 
priority  of  payment  {y).  3019. 
norfi-omthe     And  wheu  there  are  no  expressions  manifesting  an 

character  of 

tho^gatee,  intcut  to  give  a  priority  to  a  general  voluntary  legacy,  the 
fhe?^y!'  character  of  the  legatee  or  the  purposes  to  which  the 
legacy  is  to  be  applied  will  not  exempt  it  from  abate- 
ment {z).  Hence  legacies  to  the  children  of  the  testator 
will  be  subject  to  abatement  as  well  as  legacies  to 
strangers.    If  the  testator  has  thought  fit  to  provide  for 

(t)  1  Bop.  Leg.  by  White,  421,         (x)  MtUerr,  ffuddktton,  S  Mac. 

425  ;  Story's  Eq.  Jur.  §  544—7  ;  2  ft  G.  525 ;  HaOewood  y.  Grten^  23 

Spence's  Eq.  Jur.  814  ;   MUUr  y.  Beay.  1. 

HuddlesUmi  8   Mac.    ft   G.    528  ;  (y)  ThwaiUM  y.  Pomum,  1  Coll. 

Thwaiteg  y.  Foreman,  1  CoU.  409.  409. 

(«)  1  Hop.  Leg.  by  White,  426,  (z)  1  Bop.  Leg.  by  White,  418. 

427. 
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other  persons  besides  his  children  and  his  wife,  so  that  he  ^j-  in.T.i6, 
has  not  made  them  the  exclusive  objects  of  his  bounty  in 
the  case  of  the  property  being  sufficient,  he  might  never 
have  intended  them  to  be  the  exclusive  objects  of  his 
bounty  even  in  the  event  of  a  deficiency.  He  may  have 
intended  that  the  others  should  share  with  them  in  the 
latter  case  as  well  as  in  the  former,  and  in  the  same 
proportion  (a).     3020. 

Upon  the  same  principle,  bequests  to  charities  are  not 
privileged  from  abatement.  Nor  are  legacies  to  executors 
for  their  trouble  (6).  Nor  are  legacies  bequeathed  to  cre- 
ditors whose  debts  had  been  previously  compounded  (c). 
3021. . 

When  a  general  legacy  is  given  for  a  valuable  consider-  J'^jf^J*"' 
ation,  as  in  consideration  of  a  debt  owing  to  the  legatee,  ^^^hLTe' 
or  of  his  relinquishing  any  right  or  interest,  it  will  have  p'^**"*^- 
priority  over  merely  voluntary  legacies.    Hence  legacies 
in  lieu  of  dower  out  of  an  estate  which  is  subject  to  dower, 
do  not  abate  with  other  legacies,  but  have  priority  over 
them  (d),     3022. 

As  between  specific  legatees  and  general  legatees,  in  Abatement 

*  "^  ^  ^  aa  between 

case  of  a  deficiency  of  assets,  the  loss  falls  entirely  on  the  j^a^J*^^ 
latter;  so  that  the  specific  legacies  are  paid  in  preference  JS^' 
to  the  general  legacies  (e).    If  a  fund  is  not  sufficient  for  pecuniOT 
both  pecuniary  and  residuary  legatees,  and  it  weis  not  of  aryiegateei. 
an  ascertained  amount  or  expressly  assumed  by  the  testator 
to  be  of  a  certain  amount,  but   the   amount  of  it  was 
imknown  to  him,  the  loss  will  fall  wholly  on  the  residuary 
legatees  (/).     3023. 

(a)  MiUer  y.  Buddletton,  3  Mac.      421 ;  Jlaper  v.  Hoper,  L.  K.  8  Ch.  D. 
&  a.  529.  714. 

(b)  1  Bop.  Leg.  by  White,  417.  (e)  2  Spenoe's  £q.  Jor.  848  ',  1 
(e)  1  Rop.  Leg.  hy  White,  418.         Bop*  Leg.  by  White,  856. 

{d)  1  Bop.  Leg.  by  White,  481  (/)  Fetrer.  Petre,  14  Bear.  107  J 

--2 ;  8  &  4  Win.  4,  o.  105, 1. 12 ;      JSlwei  ▼.  Cauitof^,  80  Beav.  554. 
StM^chmidt  v.  Lett,  I  Sm.  &  Gif. 
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Pr  IILT.15, 
Ch.  3,a.& 

Double 
l^jttdes. 


To  whftt  ft 
residuary 
lefirateeia 
entitled. 


SBcmoN  V. 
OflhuhU  Legacies  and^Reaidtuiry  Leffociea. 

Where,  in  form,  two  l^acies  are  given,  to  the  same 
person  by  the  same  will  or  the  same  codicil,  if  they  are  of 
the  same  amount,  they  are  construed  as  only  one  bequest 
twice  mentioned ;  but  if  they  are  of  different  amounts,  they 
are  held  to  be  distinct  legacies  (g).    3024. 

Where,  in  form,  two  legacies,  even  though  of  the  same 
amount,  are  bequeathed  to  the  same  person  by  different 
testamentary  instruments,  namely,  by  two  wills  both 
admitted  to  probate,  or  by  a  will  and  a  codicil,  or  by  different 
codicils,  two  distinct  legacies  are  thereby  given,  unless  the 
double  coincidence  occurs  of  the  same  motive  expressed 
and  the  same  sum  in  both  instruments;  or  unless  the 
instrument  givmg  the  second  legacy  furnishes  intrinsic 
evidence  that  the  second  legacy  was  merely  given  in 
lieu  of  the  former  (h) ;  or  unless  the  same  amount  is 
given  to  the  same  person  by  two  codicils,  executed  on 
the  same  day,  though  expressed  in  somewhat  different 
terms,  but  to  the  same  effect,  so  as  to  have  the  appear- 
ance of  duplicates,  rather  than  as  distinct  codicils  (t). 
3025. 

Where  a  residuary  legatee  is  general  legatee,  he  is 
entitled  to  whatever  may  not  be  disposed  of  in  terms  or  in 
event  ( j).  A  residuary  legatee  of  a  partial  residue  will  be 
entitled  to  interests  which  were  a  charge  upon  the  partial 
residue,  but  lapse  (k).    3026. 


(g)  2  Rop.  Leg.  by  White,  996, 
998. 

(h)  2  Hop.  Leg.  by  White,  999, 
1008,  1012 ;  Ruuell  t.  JXckaon,  4 
H.  L.  Caa.  293  ;  Towtuend  v.  Moe- 
tyn,  26  Be»T.  72 ;  Tuclxy  v.  Hen- 
dtratm,  83  Beav.  174 ;  Creswdl  v. 
Cruwtn^  L.  R.  6  Eq.  69  ;   Wifson  v. 


O^Leary,  L.  R.  12  Eq.  525  ;   7  Ch. 

Ap.  448. 

(»)  WKyU  V.  Wkyte,  L,  R.  17  Eq. 
50. 

{j)  2  Rop.  Leg.  by  White,  167S  ; 
1  Jann.  Wills,  2nd  ed.  654. 

{1c)  2  Rop.  Leg.  by  White,  1683, 
1684. 
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In  what 
currency. 


Section  VI. 
Of  tlie  Payment  of  Legacies, 
Legaxjies  are  to  be  paid  in  the  currency  of  the  country  pt.  iiltis, 

Ch.  3,  8.  6. 

in  which  the  testator  is  domiciled  and  the  will  is  made  (I), 
3027. 

The  executor  is  not  obliged  to  pay,  nor  can  he  in  many  Jj^gJ^Jf*  ^ 
cases  safely  pay,  the  legacies  sooner  than   a  year  after  ^^* 
the  testator's   decease,  although   the  testator  may  have 
directed  them  to  be  discharged  within  six  months  after  his 
death  (m).     3028. 

When  there  are  contingent  liabilities  that  may  create  gjjj^jj 
demands  upon  the  assets  of  the  testator,  a  Court  of  Equity  o»i»ym«»*- 
will  not  oblige  the  executor  to  part  with  the  fund  without 
a  sufficient  security  for  his  indemnity  against  legal  con- 
sequences (n).  But  executors  bringing  facts  plainly  before 
the  Court  and  distributing  the  assets  under  its  direction  are 
absolutely  pix)tected  against  any  future  claims ;  and  the 
only  remedy  of  a  creditor,  on  covenant  or  otherwise,  is 
against  the  legatees  (o).     3029. 

Where  a  legacy  is  directed  to  accumulate  for  a  certain  ^^^^^^^ 
period,  or  where  the  payment  is  postponed,  the  legatee,  if  JSSd^ 
he  has  an  absolute  indefeasible  interest  in  the  legacy,  is  ^^^Xto 
not  bound  to  wait  until  the  expiration  of  that  period,  but  ponepay- 

,  ,        ment. 

may  require  payment  the  moment  he  is  competent  to  give 
a  valid  discharge  (p).    3030. 

If  a  legacy  is  given  to  A.,  to  be  paid  at  twenty-one,  and  g«*^^°' 


(0  1  Bop.  Leg.  by  White,  856, 

(m)  1  Hop.  Leg.  by  White,  863  ; 
9  Jann.  &  Byth.  by  Sweet,  884  ; 
11  Jann.  and  Byth.  by  Sweet,  773. 

(«)  1  Bop.  Leg.  by  White,  865. 
On  this  subject  see  supra,  par.  1815, 
1813. 

(o)  JknncU  v.  LyUon,  2  Jo1i|ib.  & 


Hem.  155.  And  as  to  the  protection 
of  executors,  see  alao  stat.  22  k  23 
Vict  c.  85,  8.  29.1 

(p)  Saunden  v.  VauUer,  4  Bear. 
116  ;  Or.  &  P.  240;  Hocke  v.  JRocke, 
9  Beav.  66 ;  Be  Young*8  SeUlement, 
18  Beav.  199 ;  Oozing  v.  Gotlir^^  I 
Johns.  265. 


1116  OF  INCOME  OF  PROPERTY  BEQUEATHED. 

^h!"  a  a'  ^*  ^®^  before  that  period,  his  representative  must  wait  for 
before  time  ^^^  moncy  Until  A.,  if  living,  would  have  attained  twenty- 
forijaymcnt.  qj^q^  jf  intermediate  interest  is  not  given,  but  not  if  inter- 
mediate interest  is  given  (5).     3031. 


Section  VIL 
Of  the  Interest  or  Income  of  Propei'ty  bequeathed. 
pt.  I1I.T.15,      Specific  legacies  are  considered  as  severed,  for  the  benefit 

Ch.  3,  s,  7. 

— of  the  legatee,  from  the  bulk  of  the  testator's  property. 

Interest  on  .  mt      l-       ^ ' 

i^fw       ^^°^  ^®  death ;  and  hence  interest  is  computed  on  them 
from  that  time,  even  where  the  enjoyment  of  the  princpal 
is  postponed  (r).     3032. 
GoneraJruio      General  legacies  out  of  personalty  usually  carry  interest 
f^S™*    only  from  the  period   when   they  become  payable    (»), 
miere  no     Where  no  time  of  payment  of  a  general  legacy  is  named 
gaynient  is  \yy  ^he  tcstator,  there,  in  the  absence  of  any  contrary  inten- 
tion to  be  collected  from  the  will  itself,  they  shall  be  paid 
at  the  expiration  of  one  year  next  after  his  death ;  and  if 
the  executor  then  omits  to  pay  them,  the  legatees  will  be 
entitled  to  interest  from  that  period,  though  actual  payment 
at  that  time  may  be  impracticable  (t).    This  rule  appUes 
to  legacies  under  an  appointment  by  a  feme  covert  (u),  and 
even  to   legacies   given  for  the   purchase  of  mourning 
rings  (v).    And  a  direction  to  pay  '*  as  soon  as  possible" 
does  not  exclude  the  applications  of  the  general  rule  (w). 
And  a  general  legatee  of  Long  Annuities  is  not  entitled  to 
dividends  accruing  before  the  expiration  of  a  year  from  the 

iq)  1  Bop.  Leg.  by  White,  868,  (ti)  Tathamy.Zhrummond^Z'BeaL 

871.  &  MiL  262. 

(r)  2  Rop.  Leg.  by  White,  1245  ;  (v)  11  Jarm.  k  Bylh.  by  Swee\ 

11  Jarm.  k  Byth.  by  Sweet,  774.  504. 

(«)  11  Jarm.  k  Byth.  by  Sweet,  (<c)  11  Jann.  k  Byth.  by  Sweet* 

773.  773. 

(0  2  Bop.  Leg.  by  White,  1245. 
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testator's  decease  (x\    Where  a  time  of  payment  of  general  pt.  hi  t.is, 

legacies  is  named  by  the  testator,  and  such  legacies  are  not 

of  a  residue,  there,  with  some  exceptions,  the  legacies  will  ^^JSt  u 
not  carry  interest  before  the  arrival  of  the  appointed  time  ^^®^' 
of  payment,  even  though  they  be  vested  ;  but  when  that 
period  arrives,  the  legatees  will  be  entitled,  although  the 
legacy  be  charged  upon  a  dry  reversion  (y).     3033. 

The  rule  which  postpones  a  legatee's  title  to  interest  f^^^^"^ 
until  the  end  of  a  year,  or  any  other  prescribed  period  of  ^^^' 
payment,  admits  of  exceptions,  where  there  is  an  indication 
of  a  contrary  intention  in  the  will,  or  where  legacies  are 
bequeathed  in  satisfaction  of  debts,  or  where  a  legacy  is 
given  by  a  parent  to  his  child,  or  by  a  person  in  loco 
parentis,  and  no  provision  is  made  by  him  for  the  child's 
maintenance  (s),  or  by  a  person  who,  though  not  in  loco 
parentis,  has  empowered  his  executors  to  apply  it,  or 
the  iucome  of  it,  for  the  maintenance  or  benefit  of  the 
legatee  (a).    3034. 

Legacies  charged  primarily  on  real  estate  bear  interest  ^gg^^n 
from  the  testator's  death  (6).    But  where  real  estate  is  to  "^  ^*'^^' 
be  sold,  and  legacies  paid  out  of  the  proceeds,  they  will 
carry  interest  fix>m  the  period  of  a  year  from  the  testa- 
tor's death,  as  a  reasonable  time  to  allow  for  the  sale  (c). 
3035. 

Where  there  is  no  direction  for  accumulation,  the  tenant  income  of  a 

'  settled 

for  life  of  a  residue  is  entitled  from  the  death  of  the  »««wue. 
testator  to  the  income  of  all  such  parts  of  the  residue  as 
are  in  a  state  of  investment  in  accordance  with  the 


(x)  (hllyer  v.  AMumer,  2  De  G.  Palmer  v.  Flower,  L.  R  18  Eq.  250. 

ft  S.  404.  (a)  In  re  Jtieharde,  L.  R.  8  £q. 

(y)  2  Bop.  Leg.  by  White,  1253,  119. 

1816.  (b)  11  Jarm.  k  Byth.  by  Sweet, 

(z)  11  Jarm.  ft  Byth.  by  Sweet,  773;  2  BL  Com.  513. 

778  ;  2  Bop.  Leg.  by  White,  1290 ;  (c)  Turner  v.  Buck,  L.  B.  18  Eq. 

Donovan  v.  Needham,  9  Beav.  164 ;  801. 


.sf  isLy:ZT£ir  Gcrr^.r-r.^ 


^1 


:*.  "*t  -u-jI   ;»ir.  zl  li-i.i  *;.  l^t  K^ikst  dl  obu^  iur  jihl  ^imk 
Tviui^uiatf?  :»'**!r   Lii£  "lilt  ^scaiiT  Sirf^ra  "li*  iz.'sss^es   «> 

:  -ii:  ji*:!rj:»i  ili*:  \eiiusi  ijc  lift  tH  lie  cmtjsd  :«:•  ibe 


;L>r*:^. 


SiicT::'5  \11L 

^'  ir  T ;;.      A  W-^ie^t  f.T  the  promc'iic'n  of  an  olyed  which  would 

^J    ^  —  fyA  b*:  coTx'tU'Ufnt  with  OTiraimcableTelalioiKS  with  a  foreign 

'i7  T^**"'  isUU:  is  TC/id :  as  in  the  case  of  %  bequest  towards  the 

K^'/'        jyylitical  restoration  of  the  Jews  to  Jerusalem  (gr),    3037. 

80  al^  is  a  bequest  tending  to  protect  peisons  from 

the  coni$e'j[uence8  of  crimes  which  they  have  committed, 

or  otherwise  to  encourage  ofiences  against  the  law  (h). 

3038, 

So  ali^  is  a  bequest  for  a  purpose  which  is  to  endure  for 
cver^  other  than  a  charitable  bequest  On  this  principle  it 
}ias  been  held  that  a  bequest  of  money  in  trust  to  keep  up 
the  tomb  of  the  testator  and  his  family  is  void,  as  being  a 
perpetuity  (i) ;  but  that  a  bequest  in  trust  to  keep  in 


(d)  2  Bop.  Leg.  by  White,  1321 

-2. 

(e)  2  Rop.  Leg.  by  White,  1386. 
(/)  Ab  to  gifti  to  Bupentitious 

uiei,  lee  Boyle  on  Charities,  242,  et 
Neq. ;  1  Jarm.  Wills,  2nd  ecL  170— 
178;  Jleath  v.  Chapman,  2  Drew. 
417  ;  and  lupra,  par.  782. 
{(;)  IlahertKon  v.  Vardont  4  De 

G.  &  S.  467. 
(A)  Thrnpp  v.  ColfeU,  26  Beav. 

125. 
(i*)  Hwkard  v.  7?oft«o«,  31   By-^v, 


244;  FowUr  v.  Fowl<r,  33  Beav. 
616  ;  ffoare  v.  Osborne,  L.  B.  1  £q. 
585  ;  Fitk  v.  AU.'Oen.,  L.  R.  4  £q. 
521 ;  ffunter  v.  BuUack,  L.  R.  14 
Eq.  45  ;  Datoion  v.  Small^  L.  B.  18 
£q.  114.  Such  a  decision  may  be 
thought  to  be  only  in  keeping 
with  not  a  few  others,  whidi 
consist  (in  the  author's  opinioB) 
in  oanyiDg  out  an  abstract  and 
often  a  purely  metaphysical  prin- 
ciple, at  the  expense  of  joatice, 
reason^    and    oommon    sense,    smd 
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repair  a  monument  in  the  churcli  and  a  memorial  window  p^.  iii.t.is, 

\jlJm     Of     S.     O. 

is  a  good  charitable  bequest  (j),     3039.  

Where  a  legacy  is  given,  and  the  application  of  it  is  Jj^Ji^r'^ 
prescribed  by  the  testator  himself,  or  left  by  him  to  the  p^^*^*'- 
discretion  of  some  other  person,  if  that  discretion  is  not 
exercised,  or  circumstances  prevent  the  employment  of  it 
in  the  way  which  is  contemplated,  the  gift  prevails.  The 
mode  of  application  may  fail,  but  that  will  not  interfere 
with  the  substance  of  the  gift  (k).  And  if  a  bequest  is 
made  to  or  in  trust  for  a  legatee,  for  a  particular  purpose 
(as,  to  put  him  out  apprentice  or  to  advance  him  in  a 
business  or  profession),  it  is  an  absolute  bequest  to  him, 
so  that  he  will  be  entitled  to  the  payment  of  it  before  it  is 
required  for  the  purpose  mentioned,  and,  if  he  dies  before 
it  has  been  so  paid  or  applied,  it  will  form  part  of  his  per- 
sonal estate  (I).  But  where  a  discretion  is  reposed  in  trus- 
tees, both  as  to  the  propriety  of  raising  the  money,  and  as 
to  the  amount,  there,  if  the  legatee  dies  before  the  discre- 
tion is  exercised,  the  legacy  fails  (n?.).    3040. 

When  a  certain  and  determinate  period  is  appointed  for  oiwmtionof 

a  divcstinjj 

the  payment  of  a  legacy,  and  it  is  given  over  upon  the  ^^^^^^.^^^  ^^ 
happening  of  a  contingent  event,  the  divesting  clause  is  to  pr^J^t^ 
be  confined  within  the  time  when  the  legacy  is  payable ;  ap^Sd 
for  otherwise  it  could  not  operate  until  the  money  might  °'p*^^*^''  • 
have  been  received  and  spent  (71).     3041. 

ought  to  be    swept    away  with  a  dale  v.  Countess  of  Berchtoldt,  3  K. 

strong  hand.      "Apices  juris  non  &  J.   1S5 ;  Re  Skinncr^a  TrtuUfl 

sunt  jura.''  Johns.  &  Hem.  102. 

0)  Hoare  v.  Otborne,  L.  R.  1  Eq.  {J)  2  Ilop.  Leg.  by  White,  H06  ; 

585.  2  Spence's  Eq.  Jur.  462. 

(it)  1  Hop.  Leg.  by  White,  ^iQ  ;  1  (m)  Cov>per  v.  Mantelf,  22  Beav. 

Jarm.  Wills,   2nd  ed.   826  ;   Lord  231. 

Cottenham,  C,  in  aifirmftnce  of  the  (n)  1  Rop.  Leg.  by  White,  707, 

decision  of  ShadweU^  V.  C.  E.,  Oouf/h  822—3. 
V.  Bidky  16  Sim.  54 ;   Earl  of  Lom- 
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PART  IV. 

#f  mimn  ^tx»att%  una  mmdhmom  l^m^tn  oi 


TITLE  I. 

OF  CERTAIN  PERSONS  CONNECTED  WITH  CONVEYANCING. 


CHAPTER  I. 

OF  EXECUTORS  AND  ADMINISTRATORS   (ct). 

An  executor  is  the  person  to  whom  a  testator  commits  /^^J,^^; 
the  execution  of  his  will.     3042. 

Who  is  an 

All  who  are  capable  of  making  wills  are  capable  of  being  ^^^^^^^r. 
appointed  executors,  and  many  others  besides,  as  femes  executor. 
covert  and  infants,  and  even  infants  unborn  or  in  ventre 
sa  mere.     But  by  the  Stat.  38  Geo.  3,  c.  87,  s.  6,  no  person 
who  is  sole  executor  can  act  as  such  till  the  age  of  twenty- 
one  years  (6).    304j3. 

The  appointment  of  an  executor  may  be  made  either  by  i^^^  lui 

.  ^         ^  •'    executor 

express  words,  or  by  plain  implication.     3044.  a""J,inted 

If  the  testator  makes  his  will  without  naming  any  exd-  Admiuistra- 
cutor,  or  if  he  names  incapable  persons,  or  if  the  executors  t««tamonto 
named    refuse   to    act,  administration  cum    testametito 
annexo  must  be  granted  to  some  other  person  (d).    3045. 

(a)  On  this  subject  the  reader  in  (h)  2  Bl.  Com.  603  ;  1  Wms.  on 

i-eferred    to   The  Right  Hod.   Sir  Exors.  4th  cd.l89;  Watk.  Conv; 

Edward  Vaughan  WiUiams's  valu-  3rd  ed.  by  Prest.  248. 

able  work.  (r)  2  Bl;  Com.  503. 

ir   II   2 
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Part  IV        WliGii  a  sole  Gxecutor  is  under  age,  or  is  out  of  tlic 
—  realm,  or  where  the  validity  of  the  will  is  contested  in 

Adniinistra- 

tion  durante  the    Court  of    Probate,    an    administrator   is   appointed 
durante       durante  minore  setate,  or  durante  absentia,  or  pendente 

iwndenU)^*^   llf©  (^-       3046. 

Gencnd  There  are  some  peculiar  cases  of  property  of  a  very  small 

admiuistra-  ^mouut  wHch,  by  certain  statutes,  is  payable  to  the  next 
of  kin,  without  taking  out  any  letters  of  administration  {e). 
But  with  these  exceptions,  if  the  deceased  died  totally 
intestate,  general  letters  of  administration  must  ordinarily 
be  granted  to  such  administrator  as  the  statutes  31  Edw.  3, 
To  whom  it  c.  11,  and  21  Hen.  8,  c.  5,  direct.    And,  1.  Administration 

U  >f ranted.  '  '  '  » 

of  the  goods  and  chattels  of  the  wife  must  be  granted  to  the 
husband  or  his  representatives  ;  and  administration  of  the 
husband's  effects  to  the  widow  or  next  of  kin,  or  to  both. 
2.  Among  the  kindred,  those  or  some  of  those  are  to  be 
preferred  who  are  the  nearest  in  degree  to  the  intestate 
according  to  the  Civil  Law  mode  of  computation  (/), 
whether  those  of  the  paternal  or  maternal  line,  without 
distinction.  Of  persons  in  equal  degree,  there  are  some 
who  are  to  be  preferred;  but  subject  to  this,  administration 
may  be  granted  to  any  of  them.  Thus,  in  the  first  place, 
the  children,  or  their  lineal  descendants,  are  entitled,  or,  if 
there  are  no  issue,  the  father,  or  if  no  father,  the  mother  of 
the  deceased,  is  entitled.  Then  follow  brothers  or  sisters, 
next  grandfiathers  or  grandmothers,  then  uncles  or  aunts  or 
nephews  or  nieces,  and,  lastly,  cousins.  But  the  next  of 
kin,  in  order  to  be  entitled  to  administration,  must  have  an 
interest  in  the  property.  3.  The  half  blood  is  admitted  to 
the  administration  as  well  as  the  whole ;  for  they  are  of 
the  kindred  of  the  intestate,  and  were  only  excluded  from 
inheritances  of  land  upon  feudal  reasons.    Therefore,  ihe 

(rf)  2  Bl.   Com.  503;  Wms.  on      Statute  Law,  tit.  "  AdmlnistraUoii." 
Exors.  4th  ed.  189.  (/)  See  supra,  par.  1251^ 

(c)  See    Stamp's     Index  to    the 
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brother  of  the  half  blood  shall  exclude  the  uncle  of  the    pa.rt  iv. 

T.  1,  Ch.  1  ' 

whole  blood,  and  administration  may  be  granted  to  the 

sister  of  the  half  or  the  brother  of  the  whole  blood.  4.  If 
none  of  the  kindred  will  take  out  administration,  a  creditor 
may  by  custopi  do  it  (g),     3047. 

If  the  executor  refuses  or  dies  intestate,  the  adminis- 
tration may  be  granted  to  the  residuary  legatee,  in  exclusion 
of  the  next  of  kin  (g).     3048. 

For  default  of  these  persons,  the  Court  may  commit 
administration  (as  it  might  have  been  done  before  the 
statute  of  Edw.  3)  to  such  discreet  person  as  it  approves 
of,  or  may  grant  him  letters  ad  colligendum  bona  defuncti,  J^jjt^®™  5^ 
which  neither  make  him  executor  nor  administrator ;  his  SXacti 
only  business  being  to  keep  the  goods  in  his  safe  custody, 
and  to  do  other  acts  for  the  benefit  of  such  as  are  entitled 
to  the  property  (h),     3049. 

Although  the  above  are  the  general  rules,  yet  by  the  Power  to 

ftmnt  to 

20  &  21   Vict.   c.   77,  s.  73,  the   Court  of  Probate  is  other 

pci-8ons. 

empowered  to  grant  administration  to  any  person  it  may 
deem  fit.    3050. 
If  a  bastard,  who  has  no  kindred,  being  nuUius  filius,  Admmiatrft- 

'  '  o  »  tion  where 

or  any  one  else  that  has  no  kindred,  dies  intestate  and  ^  n^°***°** 
without  wife  or  child,  the  usual  course  now  is  for  some  ^^^°**' 
one  to  procure  letters  patent  or  other  authority  from  the 
Crown,  and    then    the    Court    grants  administration  to 
him(i).    3051. 

By  the  old  law,  if  all  the  goods  lay  within  the  same  Diocesan 

probate  or 

jurisdiction,  a  probate  before  the  ordinary  or  an  adminis-  ridministra- 

tration  granted  by  him  was  the  only  proper  authority,  prerogative 

But  if  the  deceased  had  bona  notabilia  or  chattels  to  the  administra- 
tion. 

value  of  a  hundred  shillings  in  two  distinct  dioceses  or 
jurisdictions,  then  the  will  must  have  been  proved  or 
administration  taken  out,  to  save  trouble  and  also  uncer- 

ig)  2  Bl.  Com.  504,  605  ;  1  Wma.  {h)  2  Bl.  Com.  505. 

on  Exors.  4th  ed.  836—7.  (0  2  Bl.  Com.  505. 
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Part  IV.  tainty  to  creditors  and  legatees,  before  the  metropolit<an  of 

the  province  by  way    of   special    prerogative ;   whence 

the  Courts  where  the  validity  of  such  wills  was  tried,  and 
the  offices  where  they  were  registered,  were  called  the 
Prerogative  Courts,  and  the  Prerogative  Offices,  of  Canter- 
S°S4Tto.  t^"7  and  York  Of).    But  by  the  stat.  20  &  21  Vict.  c.  77, 
the  jurisdiction  as  to  probate  and  letters  of  administration 
is  vested  in  one  new  court,  called  the  Court  of  Probate. 
JjijJ^iction  By  g.  54^  however,  where  the  personalty  is  under  £200,  and 
cmUi^       the  real  estate  under  £300,  the  County   Court  has  the 
contentious  jurisdiction.     Tliis  section  was  repealed    by 
s.  11  of  the  stat.  21  &  22  Vict.  c.  95,  but  the  above  pro- 
vision was  re-enacted  by  s.  10.     3052. 
Enactments      Bv  20  &  21  Vict.  c.  77,  s.  86,  probatcs  and  adminis- 

:vs  to  \n-o-  ^ 

iKiicsan.i     trations  granted  by  Courts  which  had   not  jurisdiction 

the  Ait!^"*^  are  made  valid,  unless  set  aside  by  any  Court.    And  by 

S.  87,  probates  and  administrations  before  the  Act  are  to 

have  the  same  force  and  effect  as  if  granted  under  the 

Act  (k),     3053. 

Several  A  tcstator  may  appoint  several  executors  for  difiFerent 

for  differont  puTposcs,  and  in  rcspcct  of  different  parts  of  his  property. 

properties,   j^^d   iu  likc  mauucr,  an  administrator  may  have  only  a 

tio™iknUcd  limited  or  special  administration  committed  to  his  care  (0- 

toaparticu-  ' 

lar  thing.       3054. 

Tranflmifi-        Tlic  cxccutor  of  a  solc  cxccutor  or  sole  survivins:  exe- 

sion  of  rcpre-  ° 

sentatiou.  cutor  who  has  provcd,  is  the  executor  and  personal  repre- 
sentative of  the  first  testator ;  unless  he  refuses  that  office, 
which  he  may  do,  while  he  accepts  that  relating  to  the 
property  of  his  own  immediate  testator,  though  not  vice 
versa.  And  so  long  as  the  chain  of  representation  is 
unbroken  by  any  intestacy,  the  ultimate  executor  is  the 
representative   of  every  preceding  testator,   because  the 


ij)  2  lil.  Com.  500,  510.  (7)  rurton,  §  977—8  ;  2  Bh  Com. 

{{■)  See  J.'MVs  rrcbatc  Act,  p.  1.^.       r.OG. 
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power  of  an  executor  is  founded  upon  the  special  confi-    partiv 

dence  and  actual  appointment  of  the  deceased,  and  such 

executor  is  therefore  allowed  to  transmit  that  power  to 
another  in  whom  he  has  equal  confidence.  But  the 
administrator  of  an  executor  is  not  the  representative  of 
the  testator;  because  he  was  merely  the  officer  of  the 
ordinary  or  metropolitan,  in  whom  the  deceased  executor 
had  reposed  no  trjj^t  at  all.  Nor  does  the  executor  of  a 
deceased  executor  at  all  represent  the  original  testator, 
where  such  deceased  executor  has  left  a  coexecutor  him 
surviving.  For,  in  such  case,  the  representation  devolves 
on  the  surviving  coexecutor,  if  he  proved  in  the  life- 
time of  the  deceased  executor.    And  if  he  has  not  proved  Administrar 

tlou  do  bonis 

in  the  lifetime  of  the  deceased  executor,  and  does  not'^o^ 
choose  to  prove  after  he  becomes  the  survivor  (as  he 
might  formerly  do,  even  though  he  had  renounced),  or  if  a 
sole  executor  or  sole  surviving  executor  dies  after  probate, 
intestate,  or  if  a  sole  or  sole  surviving  administrator  dies, 
whether  testate  or  intestate,  an  administration  de  bonis 
non  is  granted,  that  is,  an  administration  of  the  goods  of 
the  original  testator  or  intestate  left  unadministered  (m). 
3055. 
An  executor  may  contract  and  do  many  acts  before  Acta  bofor© 

probate  or 

he  proves  the  will,  but  an  administrator  may  do  nothing  JJ^^*'^***™" 
till  letters  of  administration  are  issued ;  for  the  former 
derives  his  power  from  the  will,  and  not  from  the  probate ; 
while  the  latter  derives  his  title  entirely  from  his  appoint- 
ment as  administrator,  though  his  title  relates  back  to  the 
time  of  the  intestate's  decease  (n).  An  executor,  before 
probate  of  the  will,  may  release  a  debt  or  duty  due  to  the 
testator.     But  the  release  cannot  be  given  in  evidence 

{m)  Wms.  on  Exon.  4th  ed.  207  par.  3086. 

—209,  887—890  ;  2  Bl.  Com.  506  ;  (w)  2  Bl.  Com.  507;  Broom's  Coi)\ 

Burton,  §  962—970;    3  Jarm.  &  2nd  cd.  593. 
Byth.  by  Sweet,   709  ;    see  infra, 
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PAitT  IV.    until  the  will  has  been  I'endered  authentic  by  probate  or 

T.  1,  Cfi.  1. 

letters  of  administration  (o).     3056. 

^ereonaitv       The  whole  personal  property  vests  in  the  executor  (p), 

whSthSrob  ^^  ^^^  ^^®  demands  of  creditors  and  legatees  are  personal 

iSwrto      upon  the  executor ;   and  though  they  exist  in  respect  of 

aSdie^teoB.  the  property,  and  are  limited  by  the  extent  of  it,  yet  they 

are  no  lien  upon  it,  wliether  in  his  hands  or  in  the  hands 

of  his  assignees   (q),  where  they  are^not  aEFected  with 

fraud.     3057. 

If  an  executor  has,  except  under  the  direction  of  the 
Court,  or  except  in  the  case  pro^dded  for  by  the  stat  22 
&  23  Vict.  c.  35,  s.  29,  paid  away  the  residue  in  ignorance 
of  the  existence  of  any  debt,  he  is  still  liable  for  it.  But  an 
executor  fairly  stating  the  facts,  and  paying  over  the  assets 
under  the  direction  of  the  Court,  in  an  administration  suit, 
is  fully  indemnified  against  all  existing  or  contingent  de- 
mands on  the  estate  (r).  And  by  the  stat.  22  &  23  Vict, 
c.  35,  s.  29,  "  where  an  executor  or  administrator  shall  have 
given  such  or  the  like  notices,  as  in  the  opinion  of  the 
Court  in  which  such  executor  or  administrator  is  sought  to 
be  charged  would  have  been  given  by  the  Court  of  Chanceiy 
in  an  administration  suit,  for  creditors  and  others  to  send 
in  to  the  executor  or  administrator  their  claims  against  the 
estate  of  the  testator  or  intestate,  such  executor  or  adminis- 
trator shall,  at  the  expiration  of  the  time  named  in  the  said 
notices  or  the  last  of  the-  said  notices  for  sending  in  such 
claims,  be  at  liberty  to  distribute  the  assets  of  the  testator 
or  intestate,  or  any  part  thereof,  amongst  the  parties  entitled 
thereto,  having  regard  to  the  claims  of  which  such  executor 
or  administrator  has  then  notice,  and  shall  not  be  liable 
for  the  assets  or  any  part  thereof  so  distributed  to  any 

(o)  2  Prea.   Shep.   T.   834  ;    Ca  xiv.  1. 
Litt.  292  b.  (r)  2  Sp.  Eq.   Jur.  961  ;  WaUtr 

ip)  1   Wms.   on  Exora.   4th  ed.  v.  Barrett,  24  Beav.  413 ;   WiWams 

CiG.  V.  Headland,  4   Gif.  495 ;   but  see 

iq)  Sec  Co.  Litt.  290  b,  n.  (1),  supra,  par.  1816,  1810. 
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person  of  whose  claim  such  executor  or  administrator  shall   part  iv. 

^  T.  1,  Cii.  1. 

not  have  had  notice  at  the  time  of  distribution  of  the  said 

assets  or  a  part  thereof^  as  the  case  may  be ;  but  nothing 

in  the  present  Act  contained  shall  prejudice  the  right  of 

any  creditor  or  claimant  to  follow  the  assets  or  any  part 

thereof  into  the  hands  of  the  person  or  persons  who  may 

have  received  the  same  respectively."     And  an  executor 

has  the  same  protection  under  this  Act  as  under  a  decree  (s), 

3058. 

Executors  of  a  tenant  in  fee  simple  are  entitled  to  the  Emble- 
ments. 

com  growing  at  his  death,  as  against  his  heir,  but  not  as 
against  his  devisee  {t).    3059. 
A  devise  of  land  to  executors  to  sell  passes  the  estate  whoro 

,  oxocutors 

in  it :  but  a  devise  that  executors  shall  sell  it,  or  that  it  take  an 

'  '  estate,  and 

shall  be  sold  by  the  executors,  gives  them  a  power  only  (u).  J'^c?"^^ 
3060. 
Where  executors  take  the  residue  in  the  character  of  ^Tioro 

,  I         .1  .    .  oxecuton* 

executors,  they  take  the  same   as  lomt  tenants.     And*«^oajoint 

"  and  several 

hence  if  one  of  them  dies  before  the  testator,  the  sur- JS^^'^^.* 
vivors  are  entitled  to  the  whole  property  (v).  But  where  *^"  ^"^  "***' 
there  are  several  executors  who  all  prove  the  will,  they 
have  not  only  a  joint  but  also  a  several  interest  in  all  the 
goods  and  chattels  of  the  testator.  Hence,  a  sale  or 
release  by  one  of  them  is  good.  But  it  is  otherwise  in  the 
case  of  adminstrators  (x).  It  is  the  usual  practice,  how- 
ever, to  require  the  concurrence  of  all  the  executors,  in 
order  to  guard  against  the  possible  event  of  a  sale  having 
been  made  by  any  other  executor,  and,  in  the  case  of  an 
assignment  of  a  term,  in  order  that  the  purchaser  may 

{t)  Clegg  ▼.  RorxHand,  L.  B.  8  Eq.  905. 

868.  (r)  1  Hop.  Leg.  by  White,  484  ; 

(0  Ca  Litt.  55  b,  n.  (2) ;  2  Free.  1  Wms.  on  Exors.  4th  ed.  208. 

Shep.  T.  472 ;   Cooper  v.  WooHfitt  2  (x)  1  Cruiae  T.  8,  c.  1,  §  27  ;  2 

Hurl.  &  Norm.  122.  Prea.  Shep.  T.  808,  886  j    9  Jarm. 

(u)  1  Sugd.  Pow.  131—134  ;  Doe  &  Byth.  by  Sweet,  802  ;  2  Bl.  Com. 

d.  Hampton  v.  Shatter,  8  Ad.  &  E.  510. 
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pabt  IV    -have  the  benefit  of  a  covenant  from  all  the  executors  that 

X.  If  vH.  I. 

they  have  not  incumbered  {y).     3061. 

S?ci!ao«  or  Executors  and  administrators  represent  the  testator,  and 
tors  to  ~  are  entitled  to  all  damages  which  accrued  to  the  testator  in 
covenanta,    his  lifetime,  and  to  the  benefit  of  all  covenants  with  and 

or  duties. 

duties  to  the  testator,  except  those  duties  which  concern 
acts  to  be  done  to  the  testator  personally  in  respect  of 
his  person,  and  which  become  impossible  of  performance 
by  his  death,  or  which  are  to  be  done  for  creating  a  title  to 
be  communicated  to  the  heir  (z).  3062. 
Right  of  An  executor  or  administrator  has  a  right  to  retain  out 

retainer ;  ° 

of  legal  assets  the  amount  of  a  debt  due  to  him,  either  bene- 
ficially or  as  trustee,  as  against  creditors  of  equal  degree  (a). 
3063. 
ofSSSS^"*  An  executor  may  pay  a  debt  justly  due  to  another 
^^  person,  although  barred  by  the  Statute  of  Limitations  in 
the  testator's  lifetime.  And  he  may  retain  a  debt  due  to 
himself,  although  so  barred  (6).     3064. 

« 

Power  of  one      One  of  two  or  morc  executora  may  settle  an  account 

oxoeutorto  , 

Bottle  Ml  with  a  person  who  is  accountable  to  the  estate,  so  as  to 
bind  the  others  and  the  estate ;  subject  to  any  question  of 
his  liability  to  the  parties  beneficially  interested  for  any 
impropriety  of  conduct ;  and  subject  to  this  also,  that  if 
there  is  any  fraud  or  gross  error  in  the  settlement  of 
account,  it  may  be  a  ground  for  reopening  it  (c).    3065. 

Nocesfiity        As  the  law  vests  all  the  chattels  real  and  personal  of  a 

for  oasent  to 

aieracy,  or  tcstator  iu  the  executor,  to  be  applied  by  him,  in  the  first 

toadeviflcof  ■*■'*■  "^ 

y^Sf  ^'  place,  in  payment  of  debts  ;  so  every  legatee  must  obtain 
the  executor's  assent  to  his  legacy  before  his  title  as  legatee 


(y)  9  Jarm.  &  Bytli.  by  Sweet,  1635  ;  StaMschmidl  v.  Lett,  1  Sm.& 

138.  G.  416  ;  HHl  v.  Wnll-ar,  4  K.  &  J. 

(z)  1  Pres.  Shep.  T.  175.  176. 

(a)  2  WmB.  on  Exors.  4th  ed.  894  {c)  Smith  v.  Ererett,  27  Bear.  44G, 

— 904  ;  Boyd  v.  Brooks,  84  Beav.  7.  454. 

{h)  2   WmB.   on  Exorp.   5th  ed. 
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can  be  complete  (cZ).    So  that,  whenever  a  term  for  years   part.  iv. 

is  devised,  the  consent  of  the  executor  is  necessary  to  com- — 

plete  the  title  of  the  devisee,  as  in  the  case  of  any  other 
legacy  (e).    3066. 

Any  expression  or  act  done  by  the  executor  wliich  o^JJ^°^ 
shows  his  concurrence  in  a  bequest  will  amount  to  an  si^ifiod. 
assent  (/).     3067. 

One  executor  is  competent  to  assent  to  a  legacy  (g).  Assent  by 

3068.  executor. 

If  an  executrix  is  a  married  woman,  the  assent  of  her  Assent  by 

husljjind  of 

husband  to  a  legacy  will  be  sufficient ;  as  the  law  autho-  executrix, 
rises  him  to  administer  in  right  of  hLs  wife  (A).     3069. 

Where  a  legacy  is  limited  to  several  persons  in  succes-  Assent  in 
sion,  the  executor's  assent  to  the  first  taker  will  be  con-  legacy 

limited  by 

sidered  an  assent  to  the  quasi  remainder  or  remainders.  ^*^y°^T'^* 

^  rcmmnder. 

And,  on  the  other  hand,  his  assent  to  a  quasi  remainder 
will  enure  to  the  benefit  of  any  person  taking  a  prior  in- 
terest in  the  property  bequeathed  (i).     3070. 

It  is  the  duty  of  executors  to  assent  as  soon  as  all  the  when  assent 

should  be 

debts  and  expenses  attending-  the  administration  have^*^®"- 
been  satisfied,  and  there  is  sufficient  residue  to  pay  all 
the  legacies  (f).    3071. 
By  assent,  the  legal  interest  which  the  executor  had  in  Effect  of 

Assent 

the  fund  ceases,  and  the  entire  property  legal  and  equit- 
able  becomes  vested  in  the  legatee  (k),    3072. 
If  an  obligee  or  creditor  makes  a  sole  or  joint  obligor  or  Effect  of 

°  appointing 

creditor  or 


(d)  2  WiM.  on  Exors.  4th  ed. 
1175, 1176. 

(«)  6  Cruise,  T.  38,  c.  3,  §  6  ; 
Stevenson  v.  Mayor  of  Liverpool, 
L.  R  10  Q.  B.  81. 

(/)  4  Jarm.  &  Byth  by  Sweet, 
1 85  ;  2  Wins,  on  Exors.  4th  ed. 
1178  ;  1  Rop.  Le^r.  by  White,  84G  ; 
Stcv2r.son  v.  Mayor  of  Liverpool, 
L.  R.  10  Q.  B.  S  . 


(y)  9  Jarm.  &  Byth.  by  Sweet, 
138  ;  1  Rop.  Leg.  by  White,  844 


-5. 


{h)  1  Rop.  Leg.  by  White,  846. 

(0  1  Rop.  Leg.  by  White,  849;  6 
Cniise  T.  38,  c.  3,  §  6  ;  Stevenson  v. 
May 01'  of  Liverpool^  L.  R.  10  Q.  B. 
81. 

ij)  1  Rop.  Leg.  by  White,  85  i. 

[k)  1  Rop.  Leg.  by  Whito,  Sii. 
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Part  IV.    debt<3r  his  executor  or  one  of  his  executors,  the  obli<^tioii 
or  debt  is  released  at  Law,  except  as  ai^ainst  creditors.    But 

debtor,  or  *  *^  ^^ 

obiteS  tobo  ^^  Equity  the  executor  is  converted  into  a  trustee  of  the 
Smintet^  debt  for  the  parties  interested  in  the  estate,  whether  as 
^^'  creditors,  legatees,  or  persons  claiming  under  the  Statute  of 

Distributions.  The  executor,  as  executor,  is  deemed  to 
have  received  the  debt  from  himself,  as  obligor  or  debtor, 
and  to  be  answerable  for  it  as  assets  in  his  hands  (Z).  On 
the  other  hand,  if  a  sole  or  joint  debtor  appoints  his  obligee 
or  creditor  to  be  his  executor  or  one  of  his  executors,  and 
he  proves  the  will  or  acts  as  executor,  and  he  has  assets 
to  pay  the  debt,  the  debt  is  extinguished  at  Law,  upon  the 
principle  that  he  is  supposed  to  have  paid  himself  out  of 
those  assets  (m).     3073. 

The  granting  of  letters  of  administration  to  an  obligor  or 
debtor,  is  only  a  suspension  of  the  obligation  (n),     3074. 
oanying         It  is  a  rulc,  without  exception,  that  to  authorize  execu- 

on  tno 

testator's     tors  to  carrv  on  a  trade,  or  to  permit  it  to  be  carried  on 

business.  "^  *- 

with  the  property  of  the  testator  held  by  them  in  trust, 
there  ought  to  be  the  most  distinct  and  positive  authority 
and  direction  given  by  the  will  for  that  purpose  (o).  A 
direction  that  the  testator's  trade  shall  be  carried  on  does 
not  of  itself  authorize  the  employment  in  the  trade  of  more 
of  the  testator's  property  than  was  employed  in  it  at  the 
time  of  his  decease ;  or  at  aU  events  it  does  not  authorize  a 
mortgage  of  his  real  estate  not  employed  at  his  death  in 
the  trade,  for  the  purpose  of  carrying  it  on  (p).  3075. 
Solos  or  Sales  or  mortgages  by  executors  or  administrators  of  the 

luortfliuros 

byexocutow  persoual  property,  whether  specifically  bequeathed  or  not. 


or  adminis- 
traton«. 


(Q  2  Wmfi.  on  Exon.  5th  ed.  1180  1188  ;  2  Frea.  Shep.  T.  895. 

—5  ;  2  Spencers  Eq.  Jar.  296  ;  2  (o)  Kirhman  v.  Booth,  11  Besr. 

Pree.  Shep.  T.  885,  895.  280. 

(m)  2  Wnw.  on  Exora.   5th  ed.  (p)  McNeitfie  v.  Acton,  A  D.  M. 

1180—7.  &  ^r.  74S. 

(n)  2  Wms,   on  Exors.  5lh    ed. 
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are  ordinarily  valid,  notwithstanding  it  may  be  affected  jf^il'l;^^-! 
with  some  peculiar  trust  or  equity  in  their  hands ;  for  the 
purchaser  or  mortgagee  cannot  be  presumed  to  know  that 
the  sale  or  mortgage  may  not  be  required  in  order  to  dis- 
charge the  debts  of  the  testator  to  which  they  are  legally 
liable  before  all  other  claims.    And  an  executor  may  assign 
to  a  creditor,  and  give  him  a  power  of  attorney  to  collect 
debts.     In  like  manner  an  executor,  who  is  also  a  devisee 
of  an  estate  charged  with  the  payment  of  debts,  may  be 
presumed  by  a  bona  fide  purchaser  or  mortgagee  of  the 
estate   (without   notice  of  any  intended  misapplication) 
to  be  dealing  with  it  for  the  purpose  of  the  administration, 
and  may  give  a  valid  title  to  it.     But  if  a  creditor  or  other 
person  seeking  to  impeach  the  sale  or  mortgage  proves — 
and  on  him  rests  the  onus  probandi — that  the  purchaser 
or  mortgagee  knew  that  the  executor  or  administrator  was 
converting  the  estate  for  an  unlawful  purpose,  the  purchase 
or  moi-tgage  will  be  set  aside  (q).     3076. 

The  purchaser,  from  an  executor,  of  a  particular  chattel 
specifically  bequeathed,  cannot  be  recommended,  witliout 
the  concurrence  of  the  legatee,  because  the  executor  may 
have  assented  to  the  bequest  (r).     3077. 

By  the  stat.  21  Hen.  8,  c.  4,  where  lands  are  willed  to  be  whcro 

•^  executors 

sold  by  executors,  though  some  of  them  refuse  to  act,  yet  SScf  ^^h; 
the  rest  may  sell  («).     And  though  the  letter  of  the  law  Sme  wuT' 
extended  only  to  cases  were  executors  had  a  bare  power  "*^  ^ 
to  sell,  yet,  being  a  beneficial  act,  it  has  been  by  con- 
struction extended  to  the  case  of  lands  devised  to  execu- 
tors to  be  sold  (t).     And  it  applies  to  copyholds,  and  to 
the  case  of  devisees  in  trust  who  are  named  as  executors  in 

(g)  Story's  Eq.  Jur.  §  422,  423,  (r)  Sugd.  Concise  View,  626—7. 

680,  681  ;   1  Rop.  Leg.  by  White,  («)  1  Sugd.  Pow.  142 ;  Burton,  § 

434—6  ;  Earl  Vanev.  Riyden,  L.  R.  236,  974—6. 

6  Ch.   Ap.    663  ;  Cor»er  v.   Cart-  (t)  6  Cruise  T.  38,  c.   16,  §  24  ; 

Wright,  1 ,  B.  8  Gh.  Ap.  971  ;  7  H.  Burton,  §  976  j  9  Jarm.  &  Byth.  by 

L.  731.  Sweet,  429. 
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Part  IV.    a  subseciUGut  Dai't  (u) ;  at  least  wliere  tlie  proceeds,  as  to 

T.  1  Cu.  1. 

'  '  all  or  some  of  the  purposes  to  which  they  are  to  be  applied, 

are  distributable  by  the  executors  in  that  character,  as  in 
payment  of  debts  {x).    3078. 
Kight  of  Testators  not  unfreq uently  appoint  executors,  without 

executors  to  X  «f        *  A. 

STre^iT^'  '^s^^S  ^^y  express  disposition  of  the  residue  of  their  per- 
sonal estate.  Executory  so  appointed  become  by  law  en- 
titled to  the  whole  residue  of  such  personal  estate.  And 
before  the  stat.  1  Will.  4,  c.  40,  Courts  of  Equity  so  far 
followed  the  law  as  to  hold  such  executors  to  be  entitled 
to  retain  such  residue  for  their  own  use,  unless  it  appeared 
to  have  been  their  testator's  intention  to  exclude  them 
from  the  beneficial  interest  therein ;  in  which  case  they 
were  held  to  be  trustees  for  the  person  or  person  (if  any) 
who  would  be  entitled  to  such  estate  under  the  Statute  of 
Distributions,  if  the  testator  had  died  intestate.  By  the 
stat.  1  Will.  4,  c.  40,  after  reciting  these  circumstances, 
and  that  it  was  desirable  that  the  law  should  be  extended 
in  that  respect,  it  is  enacted,  "  that  when  any  person  shall 
die  after  the  first  day  of  September  next  after  the  passing 
of  this  Act  (July  16, 1830),  having,  by  his  or  her  will,  or 
any  codicil  or  codicUs  thereto,  appointed  any  person  or 
persons  to  be  his  or  her  executor  or  executors,  such  exe- 
cutor or  executors  shall  be  deemed  by  Courts  of  Equity  to 
be  a  trustee  or  trustees  for  the  person  or  persons  (if  any) 
who  would  be  entitled  to  the  estate  under  the  Statute  of 
Distributions,  in  respect  of  any  residue  not  expressly  dis- 
posed of,  unless  it  shall  appear  by  the  will  or  any  codicil 
thereto  that  the  person  or  persons  so  appointed  executor 
or  executors  was  or  were  intended  to  take  such  residue 
beneficially."  But  by  the  2nd  section  it  was  enacted,  "  that 

(tt)  Wms.  on  Exors.  6th  ed.  856  ;  {x)  See  1  Chitty's  SUtutes,  1127  ; 

Btigd.  V.  ft  P.  13th  ed.  547  ;  Pqiper-  and  Peppercorn  v,  Wayman,  5  De  6. 

com  V.  Waymarij  5  De  G.  &  Sm.  &  Sm.  230  ;  Denne  d.  JBovjfer  v. 

230,  ftffirmed  by  the  Lords  Justices.  Judge,  11  East,  289. 
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nothing  herein  contained  shall  aflect  or  prejudice  any  right    part  iv. 
to  which  any  executor,  if  this  Act  had  not  been  passed,  — '■ — '-^ 
would  have  been  entitled  in  cases  where  there  is  not  any 
person  who  would  be  entitled  to  the  testator's  estate  under 
the  Statute  of  Distributions  in  respect  of  any  residue  not 
expressly  disposed  of."     3079. 

The  onus  probandi,  therefore,  is  on  the  parties  opposing 
the  executor  in  cases  not  within  the  stat.  1  Will.  4,  c.  40, 
just  as  it  is  now  thrown  on  the  executor  in  cases  within 
that  Act.  In  the  former  class  of  cases  there  must  appear 
to  be  an  intention  to  exclude  the  executor  from  the  bene- 
ficial interest;  in  the  latter, to  confer  that  interest  upon 
him  {y).  But  it  must  not  be  inferred  from  this,  that  the 
position  of  an  executor,  in  the  former  class  of  cases,  is 
analogous  to  that  of  an  heir  at  law  of  real  estate,  who  takes 
what  is  undisposed  of.  An  heir  at  law  is  the  person  whom 
the  law,  so  far  as  it  is  uncontrolled  by  testamentary  dispo- 
sition, designates  as  the  proper  object  of  succession  to  the 
inheritance ;  and  the  maxim  is,  melior  est  dispositio  legis 
quam  hominis.  And  the  next  of  kin  stand  in  the  same 
position  as  the  heir  at  law  as  to  realty.  Each  has  a  prima 
facie  title,  so  that  the  person  claiming  against  either  of 
them  must  make  out  his  title,  by  showing  a  valid  disposi- 
tion of  the  property.  But  the  executor  took  the  legal 
interest  by  virtue  of  an  express  appointment  to  the  office 
of  executor,  and  the  beneficial  interest  attached  to  the  legal 
interest  in  him,  unless  the  will  afforded  sufficient  evidence 
of  an  intention  that  he  was  to  take  in  a  fiduciary  character ; 
in  which  case  the  beneficial  interest  had  a  separate  and  in- 
dependent existence,  and,  instead  of  attaching  in  him, 
stood  apart  from  his  legal  interest,  and  vested  in  the  persons 
whom  the  testator  had  designated  as  the  objects  of  his 
bounty,  and  who  might  be  termed  testamentary  cestuis  que 

{y)  Juler  v.  Jultr,  29  Beav.  84 ;       MiU.  237. 
llarriion  v.  Harrison,  2   Hem.   & 
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.KRT  IV. 

Ch.  1. 


and  administrators,  and  he  dies  before  the  testator,  the  /^^ 

property  cannot  be  claimed  by  his  executors  or  adminis- — - 

trators  (e).     3083. 

And  if  an  interest  for  life  is  given  to  a  person,  with  an 
ultimate  limitation,  subject  to  prior  dispositions  or  to  his 
appointment,  to  his  executors  and  administrators,  or  exe- 
cutors, administrators,  or  assigns,  the  absolute  interest,  so 
subject,  vests  in  himself,  if  he  survives  the  testator  (/). 
And  under  a  bequest  to  a  female,  whether  married  or 
single,  for  her  separate  use  for  her  life,  and  after  her  de- 
cease, to  such  persons  as  she  should  appoint  by  deed  or 
will,  or  by  will,  and  in  default  of  appointment,  to  her  exe- 
cutors, administrators,  and  assigns,  as  part  of  her  personal 
estate,  she  is  entitled,  without  executing  any  formal  ap- 
pointment, to  an  immediate  transfer  or  payment  to  herself 
of  the  corpus  of  the  fund  (g).  And  where  a  bequest  is 
made  to  such  of  a  class  as  shall  be  living  at  the  death  of 
the  tenant  for  life,  and  the  executors  or  administrators  of 
such  of  the  class  as  shall  then  be  dead  having  any  child 
then  living ;  it  is  not  a  gift  to  the  next  of  kin,  or  to  the 
executors  or  administrators  beneficially,  but  to  them  in 
their  representative  and  fiduciary  character,  as  paxt  of  the 
personal  estate  of  those  whom  they  represent  (h),    3084. 

By  the  stat.  23  &  24  Vict.  c.  145,  s.  30  (i),  "  it  shaU  be  pow  to 

•^  »  \  /7  pay  debts, 

lawful  for  any  executors  to  pay  any  debts  or  claims  upon  ^SpSSSie 
any  evidence  that  they  may  think  sufficient,  and  to  accept  °^^^^' 
any  composition,  or  any  security,  real  or  personal,  for  any 
debts  due  to  the  deceased,  and  to  allow  any  time  for  pay- 
ment of  any  such  debts  as  they  shall  think  fit,  and  also  to 
compromise,  compound,  or  submit  to  arbitration  all  debts, 

(e)  1  Rop.  Leg.  by  White,  184.  Cambridge  v.  How,  23  Beav.  574. 

(/)  1  Rop.  Leg.  by  White,  184  ;  {h)  Re  Seymour's  Trusts,  1  JohnB. 

Webb  V.  Sadler,  L.  R.  8  Ch.  Ap.  472. 

419.  (t)  But  see  bs.  82 — 4,  infra,  par. 

{g)  Holhway  y.  Clarkton,  2  Hare,  8125^7. 
621 ;  Page  v.  So^er,  11  Hare,  821 ; 

VOL.  n.  I  I 
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partiv.  accounts,  claims,  and  things  whatsoever  relating  to  the 
estate  of  the  deceased,  and  for  any  of  the  pnrposes  afore- 
said to  enter  into,  give,  and  execute  such  agreements,  in- 
struments of  composition,  releases,  and  other  things  as  they 
shall  think  expedient,  without  heing  responsible  for  any 
loss  to  be  occasioned  thereby."  3085. 
R^imda-  By  the  stat.  20  &  21  Vict.  c.  77,  s.  79,  where  any  person, 
SSfi*^  after  the  commencement  of  this  Act,  renounces  probate  of 
the  will  of  which  he  is  appointed  executor  or  one  of  the 
executors,  the  rights  of  such  person  in  respect  of  the  exe- 
cutorship shall  wholly  cease,  and  the  representation  to  the 
testator  and  the  administration  of  his  effects  shall  and  may, 
without  any  further  renunciation,  go,  devolve,  and  be  com- 
mitted in  like  manner  as  if  such  person  had  not  been  ap- 
pointed executor.  And  by  the  stat.  21  &  22  Vict  c.  95, 
s.  16,  "whenever  an  executor  appointed  in  a  will  survives 
the  testator,  but  dies  without  having  taken  probate,  and 
whenever  an  executor  named  in  a  will  is  cited  to  take 
probate  and  does  not  appear  to  such  citation,  the  right  of 
such  person  in  respect  of  the  executorship  shall  wholly 
cease,  and  the  representation  to  the  testator  and  the  ad- 
ministration of  his  effects  shall  and  may,  without  any 
further  renunciation,  go,  devolve,  and  be  committed  in  like 
manner  as  if  such  person  had  not  been  appointed  exe- 
cutor."   3086. 
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CHAPTER  11. 

OP  TRUSTEES  (a). 

Even  femes  covert  and  infants  may  be  trustees  (6).   3087.   p^rtiv. 
It  is  a  rule  in  Equity,  which  admits  of  no  exception.  — - — — 
that,  where  a  trust  exist-s,  a  Court  of  Equity  never  wants  *>iwtee8. 
a  trustee.     For,  wherever  a  perfect  trust  as  opposed  to  a  ^'"^^ 

*  '  -ti^  never  wanta 

trust  resting  in  contract  or  in  fieri,  or  even  an  imperfect  *  *^**^- 
trust,  if  supported  by  a  valuable  consideration,  has  once 
attached,  whether  it  is  an  express,  an  implied,  or  a  con- 
structive  trust,  and  it  is  not  extinguished  by  the  counter- 
vailing equity  of  a  bonS,  fide  purchaser  for  valuable 
consideration,  without  notice,  or  other  person  having  a 
conflicting  equity,  nor  has  otherwise  ceased  to  subsist, 
Equity  will  follow  the  legal  estate,  and  decree  the  person 
in  whom  it  is  vested  to  execute  the  trust  (c).  And  the 
lapse  of  the  legal  estate  never  has  the  least  influence 
on  the  trusts  to  which  it  is  subject :  if  the  individuals 
named  happen  to  fail,  by  death,  incapacity,  or  refusal, 
the  Court  will  provide  a  trustee:  if  no  trustees  are 
appointed  at  all,  the  Court  assumes  the  oflSce  in  the  first 
instance  (d).    3088. 

If  a  man  appoints  a  trustee  of  real  or  personal  estate,  noyoiution 
without  naming  his  heir  or  personal  representative,  the*^<»^<*'» 
heir  or  personal  representative  does  not  become  a  trustee, 

(o)  On  this  subject  the  reader  ig  1169,  1162;   1   Spences  Eq.   Jor. 

referred  to  the  very  valuable  works  501  ;  2  Id.  51,  52,  369,  876   876  ■ 

of' Mr.  Lewin  and  Mr.  Hill.  Co.  Litt.  113  a,  n.   2,  290  b,  n.  1. 

[b)  2  Spence*s  Eq.  Jur.  82.  VI. ;  1  Cruise  T.  12,  c.  4,  §  60. 

(c)  See-  Story's  Eq.  Jur.  §  976,  (d)  2  Spence's  Eq.  Jur.  876. 
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/i"ch^'2  ^^  *^®  decease  of  the  person  so  appointed,  although  the 
property  may  vest  in  the  heir  or  representative.  And 
where  two  or  more  persons,  and  the  survivor,  and  the  heirs, 
executors,  or  administrators  of  the  survivor,  are  appointed 
trustees,  and  the  word  ''  assigns  "  is  not  introduced,  the  sole 
or  surviving  trustee  cannot  delegate  the  trust  either  by 
act  inter  vivos,  or  by  devise ;  for  although  he  may  thereby 
pass  the  legal  estate,  yet  the  person  in  whom  it  is  thereby 
vested  will  not  be  clothed  with  the  character  of  trustee  (e). 
Hence,  where  a  testator  gives  leaseholds  to  two  trustees, 
their  executors  and  administrators,  and  the  surviving 
trustee  devises  and  bequeaths  all  trust  estates  to  trustees, 
and  appoints  them  and  another  person  his  executors, 
neither  the  trustees  nor  the  executors  of  such  surviving 
trustee  can  execute  the  trusts,  but  new  trustees  must  be 
appointed ;  because  by  the  devise  and  bequest  made  by 
such  surviving  trustee,  he  has  taken  away  the  legal  estate 
from  his  executors,  who  ought  otherwise  to  have  been  the 
trustees  (/).  And  where  a  testator  devised  estates  to 
trustees,  their  heirs  and  assigns,  upon  trust  to  sell,  and 
provided  that  "  the  receipts  of  his  trustees  or  the  survi- 
vors  should  be  suflBcient,"  and  the  suTNdving  trustee 
devised  the  estates  upon  the  same  trusts,  the  cestuis  que 
trust  were  entitled  to  have  new  trustees  appointed  of  the 
original  will  (g).    3089. 

A  trustee  cannot,  without  the  consent  of  his  cestui  que 
trust  or  of  the  Court,  denude  himself  of  the  character  of 
trustee,  until  he  has  performed  the  trusts.  If,  without 
such  consent,  he  assigns  the  trust,  or  delegates  the  per- 
formance of  its  duties  to  a  stranger,  he  will  be  answerable 
for  the  breaches  of  trust  committed  by  the  assignee  or 
stranger  (7^).    But  where  a  testator  devises  and  bequeaths 

(e)  2  Spenoe's  Eq.  Jur.  88  ;  CooJee  {g)  Odde^on  v.  Heap,  1  De  G.  & 

V.  Cratrfurd,  13  Sim.  91.  S.  640. 

(/)  In  re  Burtt,  1  Drew.  819,  {h)  2  Spence's  Eq.  Jnr.  92a 


wmmmmmmm^mm^"-^..        ^^^m^^s^mm 


OF  TRUSTEES.  1139 

real  and  personal  estate,  on  certain  trusts,  to  be  performed   p^rt  iv. 

by  the  trustees  named,  and  the  survivors  and  survivor, 

and  by  the  heirs  and  assigns,  or  the  executors  or  adminis- 
trators of  the  survivor,  whether  the  will  contains  a  power 
to  the  survivor  to  appoint  new  trustees  or  not,  and  the 
surviving  trustee  devises  and  bequeaths  the  trust  estates 
and  moneys  to  certain  persons,  upon  the  trusts  of  the 
first  will,  this  is  a  valid  devise  and  bequest  to  them  upon 
those  trusts ;  because  "  assigns,"  may  fairly  be  deemed  to 
mean  persons  who  may  be  made  assignees  by  devise  and 
bequest  (i).    8090. 

It  was  the  duty  of  trustees,  executors,  or  administra-  invMt- 

ment — 

tors,  to  whom  no  discretion  as  to  investments  was  given, 
to  invest  in  Consols  or  Reduced  or  New  £3  per  Cents.  3091. 

Trustees,  executors,  or  administrators,  having  power  to  under  the 
invest  upon  government  securities  or  upon  parliamentary  vict  c.  as, 

and  order  of 

stocks,  funds,  or  securities,  may  now  invest  in  Bank  Stock,  f»*>-  i»  i^ai 
East  India  Stock,  Exchequer  Bills,  and  £2  IDs.  per  Cent, 
Annuities,  and  upon  mortgage  of  freehold  and  copyhold 
estates  in  England  and  Wales  (j).     3092. 

And  by  the  stat.  22  &  23  Vict.  c.  35,  s.  32,  "when  a  trustee,  under  atat. 
executor,  or  administrator  shall  not,  by  some  instrument  c.  85 : 
creating  his  trust,  be  expressly  forbidden  to  invest  any 
trust  fund  on  real  securities,  in  any  part  of  the  United 
Kingdom,  or  on  the  stock  of  the  Bank  of  England   or 
Ireland,  or  on  East  India  Stock,  it  shall  be  lawful  for  such 
trustee,  executor,  or  administrator  to   invest  such  trust 
fund  on  such  securities  or  stock ;  and  he  shall  not  be  liable 
on  that  account  as  for  a  breach  of  trust,  provided  that 
such  investment  shall  in  other  respects  be  reasonable  and 
proper.*'    This  is  only  prospective  (k).     But  by  the  stat.  ^  ^f^ 
23  &  24  Vict.  c.  38,  s.  12,  this  32nd  section  "shall  operate^ * ***^*°^ 

(i)  TiOeyv,  WoUtenholme,  7  Beav.       11,  and  Gen.  Ord.  of  Feb.  1,  1861. 
486  ;  HaU  v.  May,  3  K..&;  J.  585.  (k)  Be  Mila'  WiU,  27  Beav.  579. 

(/)  23  &  24  Vict  c.  38,  ss.  10  > 
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Part  IV    retrospectively."    And  by  the  stat  30  &  31  Vict.  c.  132, 
—- — 77~s.  1,  it  is  enacted  that  "  the  words  'East  India  Stock'  in 

c.  38,  and  by 

^Vsi'vict.  ^^^  ^^^  ^^^  passed  in  the  session  holden  in  the  22  &  23 
c.  132;  y£^j|.  Q  25,  shall  include  and  express  as  well  the  East 
India  Stock  which  existed  previously  to  the  13th  day  of 
August,  1859,  when  the  said  Act  received  the  assent  of 
her  Majesty,  as  East  India  Stock  charged  on  the  revenues 
of  India,  and  created  under  and  by  virtue  of  any  Act  or 
Acts  of  Parliament  which  received  her  Majesty's  assent  on 
or  after  the  13th  day  of  August,  1859 ;  and  it  shall  be 
lawful  for  every  trustee,  executor,  or  administrator  to 
invest  any  trust  fund  in  his  possession  or  under  his  control 
in  the  stock  created  by  the  last-mentioned  Act  or  Acts  to 
the  same  extent,  and  for  the  same  purposes  and  objects,  as 
he  can  now  invest  such  trust  fund  in  the  East  India  Stock 
which  existed  previously  to  the  13th  day  of  August, 
1869."  And  by  s.  2,  "  it  shall  be  lawful  for  every  trustee, 
executor,  or  administrator  to  invest  any  trust  fund  in  his 
possession  or  under  his  control  in  any  securities  the 
interest  of  which  is  or  shall  be  guaranteed  by  Parliament,  to 
the  same  extent  and  in  the  same  manner  as  he  may  invest 
such  trust  fund  in  such  securities  as  aforesaid."  3093. 
!?^'S**ro^      And  by  the  stat.  23  &  24  Vict.  c.  145,  s.  25  (I), "  trustees 

stat.  23  dc  24  •'  f  \  /' 

virt.  c.  145,  having  trust  money  in  their  hands  which  it  is  their  duty  to 
invest  at  interest  shall  be  at  liberty,  at  their  discretion,  to 
invest  the  same  in  any  of  the  parliamentary  stocks  or  public 
funds,  or  in  government  securities,  and  such  trustees  shall 
also  be  at  liberty,  at  their  discretion,  to  caU  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid, 
and  to  invest  the  same  on  any  such  securities  as  aforesaid, 
and  also  from  time  to  time,  at  their  discretion,  to  vary  any 
such  investments  as  aforesaid  for  others  of  the  same  nature : 
provided  always,  that  no  such  original  investment  as  afore- 

(0  See  infra,  par.  8114,  as    to      83,  34,  infra,  par.  8125—7. 
object  of  this  Act ;  and  see  m.  82, 
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said  (except  in  the  £S  per  Cent.  Consolidated  Bank  Annui-   part  iv. 

ties),  and  no  such  change  of  investment  as  aforesaid,  shall 

be  made  where  there  is  a  person  under  no  disability  entitled 
in  possession  to  receive  the  income  of  the  trust  fund  for 
his  life,  or  for  a  term  of  years  determinable  with  his  life, 
or  for  any  greater  estate,  without  the  consent  in  writing  of 
such  person."     3094. 

By  the  stat.  34  Vict.  c.  27  (passed  the  29th  of  June,  Power  to 

truBuOos  bO 

1871),  "Where  a  power  has  before  the  passing  of  thisJ^^^J^ 
Act  been  or  shall   at   any  time    hereafter  be  given  to^*^^ 
trustees  to  invest  trust  funds  in  the  mortgages  or  bonds 
of  a  railway  company  or  of  any  other  description  of  com- 
pany, such  power  shall,  unless  the  contrary  is  expressed 
in  the  instrument  creating  the  power,  be  deemed  to  include 
a  power  to  invest  such  funds  in  the  debenture  stock  of  a 
railway  company  or  such  other  company  as  aforesaid,  and 
an  investment  of  trust  funds  in  debenture  stock  may  be 
made  accordingly"  (s.  1).    3095. 
"  The  expression  '  trustees '  shaU  include  executors  and  Deflnitioii 

^  "trusteea." 

administrators  and  any  other  persons  holding  funds  in  a 
fiduciary  capacity"  (s.  2).     3096. 

"This  Act  maybe  cited  for  all  purposes  as  *  The  De- short  tiuo. 
benture  Stock  Act,  1871 "  (s.  3).     3097. 

According  to  the  general  understanding  of  the  profession,  ^^^^ 
and  the  general  practice  of  the  Courts,  where  trustees  are  "®^*'* 
authorized  to  invest  on  mortgage  of  real  estate,  they  are  not 
justified  in  advancing  more  than  two-thirds  of  the  value  of 
agricultural  freeholds,  or  one  haK  .of  the  value  of  freehold 
houses ;  and  if  the  value  depends  upon  fortuitous  circum- 
stances— for  instance,  if  the  property  consists  of  a  mill  or 
factory,  or  other  buildings  used  for  purposes  of  trade,  or 
houses  situate  in  a  watering-place  or  the  like — the  trus- 
tees run  the  risk  of  having  the  mortgage  thrown  upon 
themselves,  and  of  being  made  answerable  for  the  money 
advanced.     In  such  cases,  the  burden  of  proof  as  to  suffi- 
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/t*o^'2  ^^^^^  value  lies  upon  the  trustees  (m).    A  power  to  invest 
trast  funds  "  upon  the  security  of  the  funds  of  any  com- 
pany "  does  not  warrant  their  investment  in  preference 
railway  shares ;  for  such  an  investment  is  not  an  invest- 
ment on  the  security  of  the  funds  of  a  company,  but  a 
purchase  of  shares  in  the  undertaking,  or  an  investment 
secured  on  the  profits  of  the  concern  (n).  And  an  authority 
to  invest  trust  moneys  on  real  securities  does  not  authorize 
an  investment  on  London  Dock  Stock,  Boad  Bonds,  or 
Sewer  Bonds  (o).    Nor  does  a  power  to  invest  on  the  secu- 
rity by  way  of  mortgage  of  any  freehold,  copyhold,  or  lease- 
hold hereditaments,  authorize  an  investment  in  railway 
mortgages  and  railway  debenture  stock   (p).       And  if 
trustees  are  empowered  to  lend  money,  even  on  personal 
security,  and  one  lends  a  sum  of  money  to  the  other  upon  a 
mortgage  of  his  real  estate,  and  the  latter  becomes  bank- 
rupt, and  the  estate  when  sold  is  insufficient,  the  trustee 
lending  the  money  is  liable  for  any  loss  occasioned  by  such 
an  investment ;  because  trustees  ought  not  to  lend  to  one 
another  (q).     3098. 

Where  a  discretion  is  given  to  executors  and  others 
to  invest  money  on  securities  generally,  unless  personal 
security  is  expressly  or  clearly  implied,  they  ought  not  to 
invest  the  funds  on  personal  security.  And  even  where 
trustees  are  authorized  to  lend  on  such  personal  security 
as  they  shall  think  sufficient,  they  are  not  enabled  to  lend 
trust  money  to  a  trader  or  trading  concern  (r).  And  an 
indemnity  clause,  declaring  that  they  shall  not  be  liable 

(m)  2    Spence's    Eq.   Jur.    925  ;  (o)  RobtTuon  v.  Robin$of^  11  Beav. 

Coote  Mortg.  Srd  ed.  162  ;  remarks  371. 

of  Sir  /.  RomiUy,  M.  R.,  in  Mctcleod  (p)  Mortimore  v.  IforfMiore,  4  D. 

y.  Annesley,  16  Beav.  605  ;  Stickney  &  J.  472. 

V.  Sewett,  1  My.  &  Cr.  15 ;  Stretton  {q)  Stickney  v.  Sewdl,  1  My.  ft 

V.  AHmaily  3  Drew.   9  ;  Budge  v.  Cr.  8. 

OuminoWy  L,  R.  7  Ch.  Ap.  719.  (r)  2  Rop.  Leg.  by  White,  1500, 

(n)  Harrit  v.  HarrU  (No.  1),  20  1501  ;  2  Spence's  Eq.  Jur.  296, 926. 
Beav.  107. 
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for  the  insufficiency  of  any  security,  will  not  exonerate    p^rtiv. 

them  from  liability,  if  they  lend  on  palpably  inadequate     

security  (s).     3099. 

It  is  a  breach  of  trust  to  sell  out  stock,  and  invest  the 
proceeds  on  a  mortgage  for  securing  the  re-transfer  of  such 
stock,  and  the  payment  of  interest  equal  to  the  amount  of 
the  dividends  {t).     3100. 

Trustees  are  bound  to  invest  on  securities  of  a  permanent 
nature.  So  that  even  where  trustees  have  power  to  invest 
as  they  think  fit,  they  may  not  invest  upon  securities 
which  at  the  time  are  commanding  a  higher  rate  of  interest 
in  consequence  of  their  being  determinable  (u).    3101 . 

An  executor  will  not  be  liable  for  money  allowed  to 
remain  with  bankers  who  fail,  where  it  is  not  an  unrea- 
sonable sum  for  executors  to  keep  in  the  bank  (v),  or 
where  it  was  right  and  reasonable  for  the  money  to  be 
deposited  there  under  the  circumstances  {x).  But  he  will 
be  liable  if  he  places  money  in  the  hands  of  a  banker  by 
way  of  investment,  notwithstanding  an  indemnity  clause 
against  losses  by  a  banker  of  money  deposited  for  safe 
custody  (y).    3102. 

By  the  stat.  4  &  5  Will.  4,  c.  29,  s.  1,  it  is  enacted,  that  P«^ort« 

^  *  »  /  7  iQwa  money 

from  and  after  the  passing  of  the  Act,  "  it  shall  be  lawful  g^l^a,  ^ 
for  any  person  or  persons  who,  under  or  by  virtue  of  any  ^'*^^**- 
direction,  trust,  or  power  already  given,  created,  or  reserved, 
or  hereafter  to  be  given,  created,  or  reserved  as  aforesaid, 
is  or  are  or  shall  be  authorized  or  directed  to  lend  money 
at  interest  on  real  securities  in  England,  Wales,  or  Great 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on 
real  securities  in  Ireland,  in  the  same  manner  in  all  respects 

(«)  Drotier  v.  Brerdon,  16  Beav.  [v)  Swinfen  v.  Stoinfen  (No.  6), 

221.  29  Beav.  211. 

(t)  Whitney  v.  Smith,  L.  R.  4.Ch.  (x)  Fenwick  v.  Clarke,  4  D.  F.  A;  J. 

Ap.  613.  248. 

(u)  SteioaHy,  SandertonyJj.'R.  10  (y)  Jieifden  v.    Wesley,  29  Beav. 

Eq.  26.  213. 
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t'i'ch^s.  as  if  such  investment  had  heen  expressly  authorized  in  or 

by  such  direction,  trust,  or  power  as  aforesaid,"  &c.     But 

'  by  &  2,  it  is  provided,  "  that  all  loans  of  money  on  real 
securities  in  Ireland  under  this  Act,  in  which  any  minor  or 
unborn  child  or  person  of  unsound  mind  is  or  may  be  in- 
terested, shall  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  or  Exchequer  in  Eng- 
land, such  direction  or  authority  being  obtained  in  any 
cause  upon  petition  in  a  summary  way."  And  by  s.  5,  it 
is  further  provided, "  that  the  provisions  of  this  Act  shaU 
not  apply  to  any  case  in  which  such  direction,  trust,  or 
power  as  aforesaid  doth  or  shall  or  may  contain  any  express 
restriction  against  the  investment  of  such  money  as  afore- 
said on  securities  in  Ireland."  And  by  s.  6,  "  that  nothing 
contained  in  this  Act  shall  relieve  or  be  construed  to  relieve 
any  person  or  persons  intrusted  or  clothed  with  such  direc- 
tion, trust,  or  power  as  aforesaid  firom  any  responsibility  as 
to  title,  security,  or  otherwise,  either  at  Iaw  or  in  Equity, 
save  that  [of]  having  lent  and  advanced  such  money  as 
aforesaid  on  real  securities  in  Ireland,  instead  of  having 
invested  such  money  on  real  securities  in  England,  Wales, 
or  Great  Britain."  And  hence,  where  upon  a  petition  under 
this  Act,  the  Court  sanctioned  an  investment,  which  was 
made  without  proper  evidence  of  value,  and  without  the 
consent  of  the  necessary  parties,  and  there  was  a  loss,  the 
trustees  were  held  liable  for  the  breach  of  trust  (z).    3103. 

J™*!^jjj      Trustees  cannot  act  separately,  but  must  all  join  both  in 

Sd^^  conveyances  and  receipts.    3104. 

BMpoDBi-        A  trustee  is  responsible  for  his  own  acts  and  defaults, 

WUty  for  '^  ' 

2te  1^*^"  and  for  those  wrongful  acts  and  defaults  of  his  cotrustees 

default       ^  which  he  is  privy,  and  in  which,  though  without  any 

corrupt  motive,  he  expressly,  tacitly,  or  virtually  acquiesces. 


(2)  Shelford'H  Real  Prop.  Acte,  527. 
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or  which  would  not  have  happened  but  for  his  own  act  or    fj^tv^.^ 

default  (a).     3105.  '  '     '  ' 

The  trustee  indemnity   clause    does  not  exonerate   a  mutee 

.         ,  indemnity 

trustee  from  this  liability  for  a  breach  of  trust  committed  dauro. 
by  his  cotrustee  (6).  The  insertion  of  it  leads  many,  in 
ignorance  of  this  fact,  to  accept  a  trust,  and  many  others 
to  be  so  remiss  as  to  give  their  cotrustees  the  opportunity 
of  committing  breaches  of  trust,  through  which  they 
themselves  are  involved  in  a  Chancery  suit,  though  that 
often  necessarily  proves  unavailing  to  remedy  the  loss 
occasioned  to  the  cestuis  que  trust.  3106. 
By  the  stat.  22  &  23  Vict.  c.  35,  s.  31,  "  every  deed,  will,  Eyeiy  trust 

^  insuiunont 

or  other  instrument  creating  a  trust  either  expressly  or  by  ^^^  ^ 
implication  shall,  without  prejudice  to  the  clauses  actually  S^^for 
contained  therein,  be  deemed  to  contain  a  clause  in  the  nity  and" 

roinibune- 

words  or  to  the  eflfect  following  ;  that  is  to  say,  'that  the  mentofthe 
trustees  or  trustee  for  the  -time  being  of  the  said  deed,  will, 
or  other  instrument  shall  be  respectively  chargeable  only 
for  such  moneys,  stocks,  funds,  and  securities  as  they  shall 
respectively  actually  receive,  notwithstanding  their  respec- 
tively signing  any  receipt  for  the  sake  o£  conformity,  and 
shall  be  answerable  and  accountable  only  for  their  own 
acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of  each 
other,  nor  for  any  banker,  broker,  or  other  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited,  nor 
for  the  insufficiency  or  deficiency  of  any  stocks,  funds,  or 
securities,  nor  for  any  other  loss,  imless  the  same  shall 
happen  through  their  own  wilful  default  respectively;  and 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  being  of  the  said  deed,  wiU,  or  other  instrument  to 
reimburse  themselves  or  himself,  or  pay  or  discharge  out  of 
the  trust  premises  all  expenses  incurred  in  or  about  the 


(a)  See  Smith's  Manual  of  £q.  (6)  Brwnridge  ▼.  JBrumridge,  27 

11th  ed.  206.  Beav.  5. 
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Part  IV. 
T.  1,  Ch.  2. 


Remunora- 
tioti. 


execution  of  the  trust  or  powers  of  the  said  deed,  will,  pr 
other  instrument."     3107. 

Trustees,  executors,  directors  of  private  companies,  and 
other  persons  standing  in  a  similar  situation,  are  not 
allowed,  even  with  the  consent  of  their  cotrustees,  co- 
executors,  or  coadjutors,  and  however  extraordinary  the 
services  they  may  have  rendered,  to  take  any  remuneration 
by  way  of  commission,  or  brokerage,  or  salary,  without 
some  express  or  implied  provision  fbr  that  purpose  in  the 
instrument  under  which  they  claim  (c).  And  a  solicitor* 
who  is  a  trustee,  is  not  entitled  to  charge  for  business  done 
by  him  in  relation  to  the  trust,  as  distinguished  from  costs 
out  of  pocket,  although  employed  to  do  it  by  his  cotrustee, 
unless  there  is  a  provision,  in  the  deed  or  will  creating  the 
trusty  enabling  him  to  receive  remuneration  for  the  trans- 
action of  such  business  (d).  And  even  where  there  is  a 
provision  that  a  solicitor  is  to  be  at  liberty  to  charge  for 
his  professional  services,  he  is  only  entitled  to  charge  for 
services  strictly  professional,  and  not  entitled  to  charge 
for  matters  which  an  executor  or  trustee  ought  to  have 
done  without  the  intervention  of  a  solicitor ;  such  as  for  at- 
tendances to  pay  premiums  on  policies  or  to  make  transfers 
at  the  bank,  attendances  on  proctors,  auctioneers,  legatees, 
and  creditors  (e).  But  trustees  are  entitled,  without  any 
express  provision,  to  defray  out  of  the  trust  funds  expenses 
legitimately  and  properly  incurred  (/).    3108. 

A  Court  of  Equity  will  not   in    any  case   permit  a 

j^^^S**  trustee  or  other  person  standing  in  a  fiduciary  relation  to 

derive  any  benefit  from  the  property  with  which  he  is 

intrusted  or  from  the  office  itself.    If  a  trustee  or  other 

person  standing  in  a  fiduciary  relation  acquires  property  or 


Expenses. 


FeraunBin 
a  fidudaxy 


doiivc  a 
boneflt 


(c)  Story's  Eq  Jur.  §  466  a,  1268  ; 
2  Spenoe's  £q.  Jur.  945,  946; 
BarreU  v.  Hartley,  L.  R  2  Eq.  789. 

(<2)  BnmghAon  v.  BroughUm,  2  Do 


G.  &  S.  422  ;  5  D.  M.  &  6.  16a 
(e)  HurUn  v.  Darby   (Na  1),  28 

Beav.  825. 

(/)  2  Spenoe's  £q.  Jur.  988. 
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makes  a  profit  by  means  of  transactions  within  the  scope   part  iv. 

of  his  agency  or  authority,  or  if  a  person  employs  another's 

property  in  any  trade  or  speculation,  there  will  be  a  con- 
structive trust  as  to  the  property  so  acquired  or  the  profits 
thereby  made,  for  the  benefit  of  the  cestui  que  trust,  prin- 
cipal, owner,  or  other  person  standing  in  the  opposite 
relation  {g).  Therefore,  if  a  trustee  compounds  a  debt  for 
less  than  is  due,  he  shall  not  derive  any  advantage  to  him- 
self from  the  transaction  (A).  And  if  a  trustee  purchases  a 
lien*  or  mortgage  on  a  trust  estate  at  a  discount,  he  will  not 
be  allowed  the  benefit  of  the  difference,  but  the  purchase 
will  be  a  trust  for  the  cestui  que  trust.  So,  if  a  trustee  or 
a  partner  renews  a  lease  of  the  trust  or  partnership  estate, 
he  will  be  a  trustee  of  such  renewed  interest  for  his  cestui 
que  trust  or  copartner,  even  though  the  lessor  may  have 
refused  to  grant  a  renewal  to  the  cestui  que  trust  or  co- 
partner {%).    3109. 

In  general,  whenever  property  of  one  kind  has  been^«>»85»i 
wrongfully  converted  into  property  of  another  kind,  by  a  ^^J^  ^~" 
trustee  or  agent,  if  the  property  which  has  been  so  substi- 
tuted can  be  ascertained  to  be  such,  it  will  be  liable  to  the 
rights  of  the  cestui  que  trust  or  principal,  to  which  the 
property  converted  was  subject  (J).    3110. 

A  trust  may  be  extinguished  by  a  transfer  of  the  funds  c«avoyanoe, 
on  the  trusts  of  an  ante-nuptial  settlement,  where  either  a'tnS^ta^ 
the  husband  or  wife  was  not  aware  that  the  party  trans-  WBta^°' 
ferring  them  had  no  power  to  do  so  (fc).    And  if  a  trustee 
conveys  the  trust  property  to  a  bona  fide  purchaser  for 


ig)  1    Cruise   T.  12,  c.  4,  §  88.  Spence's  Eq.  Jar.  612  ;  2  Spence's 

See  Stoiy's  Eq.  Jnr.  §  1211, 1211  a,  Eq.  Jnr.  208,  299,  800  ;  1  Cruise  T. 

1261  ;  1  Spence's  Eq.  Jur.  512  ;  2  12,  c.  1,  §  61.    Ab  to  purchases  by 

Spenoe's  Eq.  Jur.    208,  299,  800  ;  trustees,  see  supra,  par.  2364. 

Suffdenv.  CfrostUcmd,  8  Sm.  &  Gif.  (j)  See  Story's  Eq.  Jur.  1168, 

192.  1660  ;  2  Spence's  Eq.  Jur.  208. 

(h)  1  Cruise  T.  12,  c.  4,  §  8S.  {k)  Cooper  v.  Wormald,  27  Beav. 

(i)  Story's  Eq.   Jur.  §  1211 ;  1  266. 
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pabt  IV.    valuable  consideration,  who  has  paid  his  purchase  money, 

and  had  no  notice  of  the  trust  at  the  time  of  paying  the 

same,  the  trust  is  extinguished.  But  if  the  trustee  should 
afterwards  repurchase  or  otherwise  become  entitled  to  the 
same  property,  the  trast  would  be  revived  by  construction 
of  Equity  (?).  A  purchaser  has  no  right  to  a  conveyance 
from  trustees  where  they  had  no  right  to  sell  at  all,  or  not 
in  the  way  in  which  they  did  seU,  and  where  the  purchaser 
was  aware  of  that  circumstance  before  he  paid  his  purchase 
money  (m).  And  if  a  trustee  conveys  or  assigns  the  trust 
property  for  valuable  consideration,  in  violation  of  the  trust, 
to  a  person  who  is  aware  of  that  circumstance,  or  conveys 
or  assigns  it  without  valuable  consideration,  even  to  a 
person  who  has  no  notice,  such  person  will  be  treated  as  a 
trustee  for  the  cestui  que  trust.  And  if  a  person,  though 
without  any  notice  of  a  trust,  and  for  valuable  consider- 
ation, takes  from  a  trustee  a  mere  equitable  estate,  interest, 
or  charge,  when  for  his  own  safety  he  ought  to  have 
required  a  legal  estate,  interest,  or  chstfge,  he  cannot  set  it 
up  against  the  cestui  que  trust,  where  the  trustee  wrong- 
fully created  it  (ti).  And  an  executor  is  deemed  a  trustee 
of  the  assets  of  his  testator  (o).    3111. 

If  a  cestui  que  trust  is  in  possession,  that  is  con- 
structive notice  of  the  trust  to  a  purchaser  from  the 
trustee  (p).    3112. 

A  trustee  may  bind  the  estate  by  a  bona  fide  mortgage 
or  other  specific  lien,  without  notice  of  the  trust.  But  the 
trust  property  will  not  be  bound  by  any  judgment  or  other 
claim  of  creditors  against  the  trustees  (g).    3113. 

(Z)  See  story's  Eq.  Jur.  §  1264,  <t-c.,  Co.,  v.  TU  Qu«n,  L.  R  7  H.  L. 

and  note  ;  2  Spence*8  Eq.  Jur.  40,  496. 

195, 196  ;  1  Cruiae  T.  12,  c.  4,  §  10,  (o)  Story's  Eq.  Jur.  §  1267  ;  1 

12, 18.  Speuce'fl  Eq.   Jur.   512  ;  2  Id.  40, 

(m)  Lanct  ▼.  OoldingTiam,  L.  B.  8  195,  298  ;  1  Cruise  T.  12,  c  4,  §  13 
Ch.  Ap.  902.  ip)  2  Pre*.  Shep.  T.  507,  n.  (8). 

(n)   Shropshire   Union   EaUtoaySy  {q)  Story's  Eq.  Jur.  §  977. 
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By  the  stat,  23  &  24  Vict.  c.  145,  after  reciting  that  "  it    part  iv. 

T.  1  Ch.  2. 

is  expedient  that  certain  powers  and  provisions  which  it  is  -'— — '— 
now  usual  to  insert  in  settlements,  mortgages,  wills,  and  given  by  the 
other  instruments  should  be  made  incident  to  the  estates  v*°*-  ^- 1^^- 
of  the  persons  interested,   so  as  to  dispense  with  the 
necessity  of  inserting  the  same  in  tenns  in  every  such 
instrument :  '*  it  is  enacted  that  "  in  all  cases  where  by  any  Trustoos 

•f        *f   empowored 

will,  deed,  or  other  instrument  of  settlement  it  is  expressly  ^jf®^  ^Jf 
declared  that  trustees  or  other  persons  therein  named  or  S^iiSlSSn 
indicated  shall  have  a  power  of  sale,  either  generally,  or  in  ^^^t^ 
any  particular  event,  over  any  hereditaments  named  or 
referred  to  in  or  from  time  to  time  subject  to  the  uses  or 
trusts  of  such  will,  deed,  or  other  instrument,  it  shall  be 
lawful  for  such  trustees  or  other  persons,  whether  such 
hereditaments  be  vested  in  them  or  not,  to  exercise  such 
power  of  sale  by  selling  such  hereditaments,  either  together 
or  in  lots,  and  either  by  auction  or  private  contract,  and 
either  at  one  time  or  at  several  times,  and  (in  case  the 
power  shall  expressly  authorize  an  exchange)  to  exchange 
any  hereditaments  which  for  the  time  being  shall  be  subject 
to  the  uses  or  trusts  aforesaid  for  any  other  hereditaments  Power  to 
in  England  or  Wales  or  in  Ireland  (as  the  case  may  be), 
and  upon  such  exchange  to  give  or  receive  any  money  for 
equality  of  exchange"  (s.  1).     3114. 

And  "  it  shall  be  lawful  fdr  the  persons  making  any  such  saie  may  b6 

*-  o       J  made  under 

sale  or  exchange  to  insert  any  such  special  or  other  stipu-  3S^,®^d 
lations,  either  as  to  title  or  evidence  of  title,  or  otherwise,  ^h^y  in, 
in  any  conditions  of  sale,  or  contract  for  sale  or  exchange,  vary  con-*^ 

.       .  tracts,  and 

as  they  shall  think  fit,  and  also  to  buy  m  the  hereditaments  »>-««". 
or  any  part  thereof  at  any  sale  by  auction,  and  to  rescind 
or  vary  any  contract  for  sale  or  exchange,  and  to  resell  the 
hereditaments  which  shall  be  so  bought  in,  or  as  to  which 
the  contract  shall  be  so  rescinded,  without  being  respon- 
sible for  any  loss  which  may  be  occasioned  thereby,  and  no  Protection 
purchaser  under  any  such  sale  shall  be  bound  to  inquire  chaser. 


'1-.. 


n_  z*'^^'^  Z'Z  r^icvrT"  or 


^     «  ■  — ^  .• 


^e 


or 


-tT  :t  slj*  3r  fex:  r.^r.^,  or 


I  r    •^.  -.  z -1.  -.::.  .i  ,-  "nr^^'iir  ^rEL'i.^rei  is  t^  i_  or  any 
"  -^     1  -ri. :.   n.  ir--    ":_~vL  ti-i  jtfTTH-  ^'mT!  whh  all  coo- 

T'^',^  .    r  "T.^*.    r  ir  2^rli-i.'£   is  il-r  case  may  be^.  cff 

"T-i :.  ZL  ~utj  r^-n.-  a  :£  iie  TitC5i:c>  ^.aVt-.j  the  pnrchase, 

iT^   .-ti--i:.t::2  i.    ':«r  i»ili  ilrr^Tlih  or  wiib.  any  other 
"ziTT^.nirr.-^.z^  ?  r  :i:tf  tzm*  :«riz^.  sz're:^  to  the  sabsisting 
"ESc^  .r  r-r>::f  :c  rr»*  su^zie  if-IL  ieed.  or  other  instrument 
:t  i»t--^-ir.i£iir  zx  Tr-!L.:i  li*  jcv-^  of  sale  or  exchange  was 
rrtLiLJife' I ,  iz^»i  iZ  =;i.ii  Lrr^TArr^rrts  so  to  be  purchased 
:r  ^i^a  zl  £x.Li:ii?f  as  ii:-n£saii  as  shall  be  freeholds  of 
zzlijtz:zjzi:*i  fCuC  ':•*  stnled  ari  assured  to  the  nses^  upon 
izji  ::*:  il^  mscs.  in:«rn«&.  and  f*Tirposes»  and  with,  under, 
1:1  i  5^':;^-:!  tc  lie  p-rirrr?,  pn?visoes,  and  dedarations,  to 
w:^:r.  ilr  }:err*i::*\z:rii:5  scM  or  given  in  exchange  were 
or  wo^ili  Live  l-^rn  sutjeci,  or  as  near  thereto  as    the 
deaths  of  parties  and  other  intervening    accidents   will 

(r)  As  to  depredatory  condhioiis  bj  trastees,  see  supra,  par.  1868. 
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adinifc  of,  but  not  so  as  to  increase  or  multiply  charges ;  x!*i*ch\ 
and  all  such  hereditaments  so  to  be  purchased  or  taken  in 
exchange  as  aforesaid  as  shall  be  of  leasehold  or  copyhold 
or  customary  tenure  shall  be  settled  and  assured  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations,  as 
shall,  as  nearly  as  may  be,  correspond  with  and  be  similar 
to  the  aforesaid  uses,  trusts,  intents,  and  purposes,  powers, 
provisoes,  and  declarations,  but  not  so  as  to  increase  or 
multiply  charges,  and  so  that  if  any  of  the  hereditaments 
so  to  be  purchased  shall  be  held  by  lease  for  years  the 
same  shall  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  who  shall  not  attain  the  age  of  twenty-one  years  ; 
and  any  such  purchase  as  aforesaid  may  be  made  subject 
to  any  special  conditions  as  to  title  or  otherwise :  Pro- 
vided that  no  leasehold  tenement  shall  be  purchased  under 
the  powers  hereinbefore  contained  which  is  held  for  a  less 
period  than  sixty  years"  (s.  4).    3117. 

"  Provided  nevertheless.  That  it  shall  be  lawful  for  the  ^  in  pay- 

mont  of  in- 

persons  exercising  any  such  power  as  aforesaid,  if  they  cujnbrwicea. 
shall  think  fit,  to  apply  any  money  to  be  received  upon 
any  sale  or  for  equality  of  exchange  as  aforesaid,  or  any 
part  thereof,  in  lieu  of  purchasing  land  therewith,  in  or 
towards  paying  off  or  discharging  any  mortgage  or  other 
charge  or  incumbrance  which  shall  or  may  affect  all  or 
any  of  the  hereditaments  which  shall  then  be  subject  to  the 
same  uses  or  trusts  as  those  to  which  the  hereditaments 
sold  or  given  in  exchange  were  or  was  subject"  (s.  5).     3118. 

"  No  money  arising  from  any  such  sale  or  exchange  of  Money 
lands  or  hereditaments  in  England  or  Wales  shall  be  laid  ^^'  *«•» 

*^  not  to  bo 

out  in  the  purchase  of  lands  or  hereditaments    situate  JSl^a "x-"^^ 
elsewhere  than  in  England  or  Wales,  and  no  lands  situate  eiie^h©^ 
in  England  or  Wales  shall,   under  any  such  power  as  count^  in° 
aforesaid,  be  exchanged  for  any  lands  or  hereditaments  aow  or 

exchuiffed 

situate  elsewhere  then  in  England   or  Wales;  and    no^"*^*^- 
VOL,  11.  K  K 
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t!^^^^^  nioney  arising  from  any  such  sale  or  exchange  of  lands 
in  Ireland  shall  be  laid  out  in  the  purchase  of  lands  or 
hereditaments  situate  elsewhere  than  in  Ireland,  and 
no  lands  or  hereditaments  situate  in  Ireland  shall,  under 
any  such  power  as  aforesaid,  be  exchanged  for  any  lands 
or  hereditaments  situate  elsewhere  than  in  Ireland" 
(s.  6).  3119. 
Si^  of'  "  lentil  the  money  to  be  received  upon  any  sale  or  for 
nwii^  to 'bo  equality  of  exchange  as  aforesaid  shall  be  disposed  of  in 
interest.  the  manner  herein  mentioned,  the  same  shall  be  invested 
at  interest  for  the  benefit  of  the  same  parties  who  would 
be  entitled  to  the  hereditaments  to  be  purchased  there- 
with as  aforesaid,  and  the  rents  and  profits  thereof,  in  case 
such  purchase  and  settlement  as  aforesaid  were  then 
actually  made"  (s.  7).  3120. 
S^liSbio^  "  1*'  ^^^^  ^^  lawful  for  any  trustees  of  any  leaseholds 
m^reww.  ^^r  livcs  or  ycars  which  are  renewable  from  time  to  time, 
either  under  any  covenant  or  contract  or  by  custom  or 
usual  practice,  if  they  shall  in  their  discretion  think  fit, 
and  it  shall  be  the  duty  of  such  trustees,  if  thereunto 
requii'ed  by  any  person  having  any  beneficial  interest, 
present  or  future  or  contingent,  in  such  leaseholds,  to  use 
their  best  endeavours  to  obtain  from  time  to  time  a 
renewed  lease  of  the  same  hereditaments  on  the  accus- 
tomed and  reasonable  terms,  and  for  that  purpose  it  shall 
be  lawful  for  any  such  trustees  from  time  to  time  to  make 
or  concur  in  making  such  surrender  of  the  lease  for  the 
time  being  subsisting,  and  to  do  aU  such  other  acts  as 
shall  be  requisite  in  that  behalf ;  but  this  section  is  not  to 
apply  to  any  case  where  by  the  terms  of  the  settlement 
or  will  the  person  in  possession  for  his  life  or  other  limited 
interest  is  entitled  to  enjoy  the  same  without  any  obli- 
gation to  renew  the  lease  or  to  contribute  to  the  expense  of 
renewing  the  same*'  (s.  8).  3121. 
Money  for        "  Jn  casc  any  money  shall  be  required  for  the  purpose 
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of  paying  for  equality  of  exchange  as  aforesaid,  or  for   p^rjIv. 
renewal  of  any  lease  as  aforesaid,  it  shall  be  lawful  for  the 

oxchango 

persons  effecting  such  exchange  or  renewal  to  pay  t^^JJ^fowiof 
same  out  of  any  money  which  may  then  be  in  their  hands  ^^^iod^'^ 
in  trust  for  the  persons  beneficially  interested  in  the  lands 
to  be  taken  in  exchange,  or  comprised  in  the  renewed 
lease,  whether  arising  by  any  of  the  ways  and  means 
hereinbefore  mentioned  or  otherwise,  and  notwithstanding 
the  provisions  for  the  application  of  money  asising  from 
sales  or  exchanges  hereinbefore  contained ;  and  if  they 
shall  not  have  in  their  hands  as  aforesaid  sufficient  money 
for  the  purposes  aforesaid,  it  shall  be  lawful  for  such 
persons  to  raise  the  money  required  by  mortgage  of  the 
hereditaments  to  be  received  in  exchange  or  contained  in 
the  renewed  lease  (as  the  case  may  be),  or  of  any^  other 
hereditaments  for  the  time  being  subject  to  the  subsisting 
uses  or  trusts  to  which  the  hereditaments  taken  in  ex- 
change or  comprised  in  the  renewed  lease  (as  the  case  may 
be)  shall  be  subject;  and  for  the  purpose  of  effecting 
such  mortgage  such  persons  shall  have  the  same  powers 
of  conveying  or  otherwise  assuring  as  are  herein  contained 
with  reference  to  a  conveyance  on  sale  ;  and  no  mortgagee 
advancing  money  upon  such  mortgage  purporting  to  be 
made  under  tliis  power  shall  be  bound  to  see  that  such 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted 
for  the  purposes  aforesaid"  (s.  9).     3122. 

"  No  such  sale  or  exchange  as  aforesaid,  and  no  purchase  connent  to 

sale,  ex- 

of  hereditaments  out  of  money  received  on  any  such  sale  change,  or 
or  exchange  as  aforesaid,  shall  be  made  without  the 
consent  of  the  person  appointed  to  consent  by  the  will, 
deed,  or  other  instrument,  or  if  no  such  person  be  ap- 
pointed, then  of  the  person  entitled  in  possession  to  the 
receipt  of  the  rents  and  profits  of  such  hereditaments,  if 
there  be  such  a  person  under  no  disability ;  but  this  clause 
shall  not  be  taken  to  require  the  consent  of  any  person 

K  K  2 
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Part  IV.   wherc  it  appears  fix)m  the  will,  deed,  or  other   instm- 

ment  to  have  been  intended  that  such  sale,  exchange,  or 

purchase  should  be  made  by  the  person  or  persons  making 

the  same  without  the   consent   of   any   other   person" 

(8.10).    3123. 

whodoemod     "  For  the  purposes  of  this  Act,  a  person  shall  be  deemed 

titled  to      to  be  entitled  to  the  possession  or  to  the  receipt  of  the 

posBossion  '*' 

orincomo.    rsuts  and  income  of  land  or  personal  property,  although 
his  estate  may  be  charged  or  incumbered,  either  by  himself 
or  by  any  former  owner,  or  otherwise  howsoever  to  any 
extent ;  but  the  estates  or  interests  of  the  parties  en- 
titled to  any  such  charge  or  incumbrance  shall  not  be 
affected  by  the  acts  of  the  person  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  income  as  aforesaid, 
unless  they  shall  concur  therein"  (s.  31).    3124. 
Powers,  Ac.,      <«  None  of  the  powers  or  incidents  hereby  conferred  or 
g.'^^jjSi^d  annexed  to  particular  offices,  estates,    or  circumstances 
dLSSSS,  shall  take  effect  or  be  exercisable  if  it  is  declared  in  the 
subject  to    deed,  will,  or  other  instrument  creating  such  offices,  estates, 
proviBioiu.  or  circumstanccs  that  they  shall  not  take  effect;  and  where 
there  is  no  such  declaration,  then  if  any  variations  or  limit- 
ations of  any  of  the  powers  or  incidents  hereby  conferred  or 
annexed  are  contained  in  such  deed,  will,  or  other  instru- 
ment, such  powers  or  incidents  shall  be  exercisable  or  shall 
take  effect  only  subject  to  such  variations  or  limitations" 
(8.32).     3125. 
proviBionB       "Nothing  in  this  Act  contained  shall  be  deemed  to 

in  too  aCw 

i?in«rt^"  empower  any  trustees  or  other  persons  to  deal  with  or 
itr^ento.  affcct  the  estates  or  rights  of  any  persons  soever,  except 
to  the  extent  to  which  they  might  have  dealt  with  or 
affected  the  estates  or  rights  of  such  persons  if  the  deed, 
will,  or  other  instrument  under  which  such  trustees  or 
other  persons  are  empowered  to  act  had  contained  express 
powers  for  such  trustees  or  other  persons  so  as  to  deal  with 
or  affect  such  estates  or  rights'*  (s.  33).    3126. 


OF  TRUSTEES.  1155 

"  The  provisions  contained  in  this  Act  shall,  except  as  /f'J^j 

hereinbefore  otherwise  provided,  extend  only  to  persons  t 

entitled  or  acting  under  a  deed,  will,  codicil,  or  other  in-  ^^^otAct. 
strument  executed  after  the  passing  of  this  Act,  or  under  a 
will  or  codicil  confirmed  or  revived  by  a  codicil  executed 
after  that  date,"  i.«.,  28th  August,  1860  (s.  34).    3127. 

By  the  stat  7  &  8  Vict.  c.  76,  s.  10,  it  was  enacted  ab  to  re- 

celptsof 

"  that  the  bona  fide  payment  to  and  the  receipt  of  any  ^^^ 
person  to  whom  any  money  shall  be  payable  upon  any^J^^^ 
express  or  implied  trust  or  for  any  limited  purpose,  or  of 
the  survivors  or  survivor  of  two  or  more  mortgagees  or 
holders,  or  the  executors  or  administrators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  efiectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless  the 
contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security."  This  enactment,  which 
only  took  effect  on  the  first  day  of  January,  1845,  was 
repealed  by  the  stat  8  &  9  Vict.  c.  106,  s.  1,  as  from  the 
first  day  of  October  in  the  same  year  («).  But  by  the 
stat.  22  &  23  Vict.  c.  35,  s.  23,  "  the  bona  fide  payment  to 
and  the  receipt  of  any  person  to  whom  any  purchase  or 
mortgage  money  shall  be  payable  upon  any  express  or 
implied  trust  shall  effectually  discharge  the  person  paying 
the  same  from  seeing  to  the  application  or  being  answer- 
able for  the  misapplication  thereof,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security."  And  by  the  stat.  23  &  24  Vict.  c.  145, 
8.  29  (t),  "the  receipts  in  writing  of  any  trustees  or  trustee 
for  any  money  payable  to  them  or  him  by  reason  or  in 
the  exercise  of  any  trusts  or  powers  reposed  or  vested  in 
them  or  him  shall  be  sufiicient  dischai'ges  for  the  money 
therein  expressed  to  be  received,  and  shall  effectually 

(»)  See  supra,  par.  1678, 1674.  8125—7. 

(0  Btit  see  Bs.  32—4,  supra,  par. 
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Conveyance 
of  legal 
estate  to 
cestui  que 
trust. 


Part.  iVj  exonerate  the  persons  paying  such  money  from  seeing  to 

the  application  thereof,  or  from  being  answerable  for  any 

loss  or  misapplication  thereof."    3128. 

When  aU  the  duties  of  a  trustee  are  at  an  end,  and  this 
is  clearly  shown  to  him,  and  he  has  no  notice  of  any 
disposition  or  incumbrance  made  by  the  cestui  que  trust, 
he  must,  on  demand,  convey  the  legaF  estate  to  his  cestui 
que  trust,  at  the  peril  of  pajring  the  costs  of  any  suit  occa- 
sioned by  his  refusal  In  cases  of  real  doubt  or  difficulty, 
a  trustee,  before  he  parts  with  his  estate,  is  fully  justified 
in  requiring  an  indemnity  from  his  cestui  que  trust,  or  in 
seeking  the  direction  and  indemnity  of  the  Court  (u). 
Where  the  beneficial  occupation  of  a  trust  estate  by  the 
person  entitled  to  it  has  given  reason  to  suppose  that  there 
was  a  conveyance  of  the  legal  estate  to  the  person  who  was 
equitably  entitled  to  it,  a  jury  may  be  directed  to  presume 
such  a  conveyance  (v).    3129. 

Where  there  is  a  devise,  bequest,  conveyance,  or  assign- 
ment to  two  trustees,  whether  nominatim  or  not,  and  one 
assents  and  the  other  disclaims,  the  property  passes  to  the 
assenting  trustee..^  And  if  power  is  given  to  them,  whether 
nominatim  or  not,  to  give  receipts,  the  receipt  of  the  assent- 
ing trustee  alone  will  be  sufficient  (to).    3130. 

A  disclaiming  trustee  should  not  convey  the  estate  to 
his  cotrustee ;  for,  according  to  Crew  v.  Dicken  (x),  if  a 
trustee  refusing  to  act,  reconveys  his  interest  to  his  co- 
trustee, he  thereby  accepts  the  trust,  though  he  conveys 
away  the  estate  {y).  But  according  to  Nielson  v.  Words- 
worth  {z\  a  release,  with  intent  to  operate  as  a  disclaimer. 


RennnciA 
tioD  of 
trust. 


(u)  2  Spence*8  Eq.  Jar.  48. 

(v)  1  CruiBe  T.  12,  c  2,  §  89. 

(tr)  2  Spenoe*8  Eq.  Jar.  851 ; 
Lewin  on  Trusts,  3rd  ed.  532 — 3 ; 
Hni  on  TrnBtees,  484  ;  Sngd.  V.  & 
P.  13th  ed.  547  ;  Adamay.  Taunton, 


5  Mad.  485. 

{z)  4  Yes.  97. 

(y)  8  Jarm.  &  Byth.  by  Sweet» 
698  ;  1  Cruise  T.  12,  c.  4,  §  59. 

(z)  2  Swanst.  865. 
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will  be  held  to  amount  to  a  disclsdmer  in  Equity  (a).  J*^,*^-,^^- 
3131.  

By  the  stat.  13  &  14  Vict.  c.  60,  s.  l.the  stat.  11  Geo.  4  &  ?^'ft«aAct. 
1  Will.  4,  c.  60,  as  to  trastees  and  mortgagees,  the  stat.  4  & 
5  Will.  4,  c.  23,  as  to  escheat  and  forfeiture  of  trust  pro- 
perty, and  the  stat.  1  &  2  Vict.  c.  69,  as  to  heirs  and 
devisees  of  mortgagees,  are  repealed,  but  without  reviving 
the  Acts  repealed  thereby.    3132. 

By  the  same  statute  (13  &  14  Vict.  c.  60),  an  order  may 
be  made,  vesting  in  any  other  persons  estates  vested  in 
trustees  or  mortgagees  who  are  of  unsound  mind  (s.  3), 
or  are  infants  (s.  7),  or  in  trustees  who  are  out  of  the  juris- 
diction or  cannot  be  found  (ss.  9, 10).    3133. 

An  order  may  also  be  made  releasing  or  disposing  of  to 
any  other  persons,  contingent  rights  in  hereditaments  to 
which  such  trustees  or  mortgagees  are  entitled  (ss.  4,  8, 11, 
12).    3134. 

A  similar  vesting  order  may  be  made  as  to  estates  in 
trustees,  where  it  is  uncertain  which  was  the  survivor 
(s.  13) ;  or  where  it  is  uncertain  whether  the  last  trustee 
is  living  or  dead  (s.  14) ;  or  where  a  trustee  dies  intestate 
without  an  heir,  or  it  is  not  known  who  is  his  heir  or 
devisee  (s.  15).     3135. 

A  similar  vesting  order  may  be  made  in  the  case  of  con- 
tingent rights  of  unborn  trustees  (s.  16).    3136. 

An  order  may  also  be  made  vesting  in  any  other  persons 
the  right  to  transfer  any  stock,  or  receive  the  income 
thereof,  or  to  sue  for  a  chose  in  action  on  any  interest  in 
respect  thereof,  in  the  case  of  trustees  or  mortgagees  or 
personal  representatives  of  unsound  mind  (ss.  5,  6,  20),  or 
trustees  or  personal  representatives  out  of  the  jurisdiction 
or  not  to  be  found,  or  concerning  whom  it  is  not  known 
whether  they  are  living  or  dead  (ss.  22,  25,  20),  or  in  the 

(tt)  See  3  Jam.  &  Byth.  by  Sweet,  700—702. 
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P^RT.  IV.  case  of  trustees  or  personal  representatives  who  neglect  or 

refuse  to  transfer  or  receive  the  income,  or  trustees  who 

neglect  or  refuse  to  sue  for  any  chose  in  action  (see  ss.  23, 
24,  25,  a^  amended  by  ss.  4  and  5  of  the  stat.  15  &  16  Vict, 
c.  55).  Sections  21,  26,  define  the  efTect  of  such  an  order 
as  last  mentioned.    3137. 

Power  is  given  to.  appoint  a  person  to  convey,  assign, 
release,  or  dispose  of,  instead  of  making  a  vesting  or  re- 
leasing order  (s.  20).    3138. 

The  same  powers  are  given  to  the  Courts  in  Lancaster 
and  Durham,  as  regards  lands  within  their  jurisdiction 
(s.  21).     3139. 

Section  28  defines  the  effect  of  an  order  vesting  copy- 
hold or  customary  lands,  or  appointing  a  person  to  convey 
them.    3140. 

Section  29  relates  to  the  case  of  lands  ordered  to  be  sold 
for  payment  of  debts ;  and  section  30  enables  the  Court  to 
declare  certain  persons  to  be  trustees.    3141. 

Sections  32 — 35  confer  a  general  power  on  the  Court  of 
Chancery  to  appoint  new  trustees,  and  vest  in  them  here- 
ditaments, or  the  right  to  call  for  a  transfer,  or  to  receive 
dividends,  or  to  sue.  3142. 
w^tee  By  *^®  Stat.  15  &  16  Vict.  c.  55,  intituled  "  An  Act  to 
Act,  I860,  extend  the  Provisions  of  the  Trustee  Act,  1850,"  the  pro- 
visions of  the  29th  section  of  that  Act  are  applied  to 
decrees  for  sales  generally,  and  are  otherwise  extended. 
3143. 

By  s.  2  (which  repeals  the  17th  and  18th  sections  of  the 
Trustee  Act,  1850),  power  is  given  to  make  an  order,  vest- 
ing in  another  person  an  estate,  or  releasing  a  contingent 
right,  on  refusal  or  neglect  of  a  trustee  to  convey  or  release. 
3144. 

By  s.  3,  power  is  given  to  make  an  order  vesting  in 
another  person  the  right  to  transfer  or  receive  the  income 
of  stock  in  the  name  of  an  infant  trustee.    3145. 
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By  8.  8,  power  is  given  to  appoint  new  trustees  in  the   part  iv. 
place  of  persons  convicted  of  felony.    3146.  — '■ 

By  8.  9,  "  in  all  cases  where  it  shall  be  expedient  to  ap- 
point a  new  trustee^  and  it  shall  be  found  inexpedient, 
difficult,  or  impracticable  so  to  do  without  the  assistance  of 
the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Court 
to  make  an  order  appointing  a  new  trustee  or  new  trustees, 
whether  there  be  any  existing  trustee  or  not  at  the  time  of 
making  such  order."    3147. 

The  Trustee  Act,  1850,  contains  an  interpretation  clause 
(s.  2) ;  and  by  s.  12,  of  the  subsequent  Act,  that  Act  is  to 
be  construed  as  part  of  the  former  Act.    3148. 

By  8.  13,  vesting  orders  under  these  Acts  are  to  be 
chaigeable  with  the  same  duty  as  deeds.    3149. 

By  the  statute  37  &  38  Vict.  c.  78,  s.  6,  "  upon  the  death  ^^*^,^ 
of  a  bare  trustee  of  any  corporeal  or  incorporeal  heredi-  v^tta^e- 
tament  of  which  such  trustee  was  seised  in  fee  simple,  StouS^tor. 
such  hereditament  shall  vest  like  a  chattel  real  in  the 
legal  personal  representative  from  time  to  time  of  such 
trustee."    3150. 

By  the  statute  38  &  39  Vict.  c.  87,  s.  48,  it  is  enacted 
that  "  section  five  of  the  Vendor  and  Purchaser  Act,  1874, 
shall  be  repealed  on  and  after  the  commencement  of  this 
Act,  except  as  to  anything  duly  done  thereunder  before  the 
commencement  of  this  Act ;  and,  instead  thereof,  be  it 
enacted,  that  upon  the  death  of  a  bare  trustee  intestate  as 
to  any  corporeal  or  incorporeal  hereditament  of  which  such 
trustee  was  seised  in  fee  simple,  such  hereditament  shaU 
vest  like  a  chattel  real  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee ;  but  the  enactment  by 
this  section  substituted  for  the  aforesaid  section  of  the 
Vendor  and  Purchaser  Act,  1874,  shall  not  apply  to  lands 
registered  under  this  Act."    3151. 

Where  a  Court   of  Equity  appoints  new  trustees,  itPowm-to 
does  not  give  them  a  power  to  appoint  other  new  trustees,  ^^^  "J^ 
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paat  re.   even  though  the  testator  empowered  the  original  trustees 
— *■ to  appoint  new  trustees  (6).    3152. 

Court  of 

Chancery.  Jn  Selecting  a  person  for  the  ofiBce  of  trustee,  the  Court 
^^t"^  will  have  regard  to  the  wishes  of  the  author  of  the  trust, 
new  expressed  in,  or  clearly  to  be  collected  from  the  instrument 

tnutees. 

creating  it  Again,  the  Court  will  not  appoint  a  person  to 
be  a  trustee,  with  a  view  to  the  interest  of  some  of  the 
persons  interested  under  the  trust,  in  opposition  to  the  in- 
terests of  others.  For  it  is  the  essence  of  the  duty  of  every 
trustee  to  hold  an  even  hand  between  the  parties  interested 
under  the  trust.  And  thirdly,  the  Court  will  have  regard 
to  the  question,  whether  the  appointment  will  promote  or 
impede  the  execution  of  the  trust  (c).    3153. 

The  general  rule  is  that  the  Court  will  not  appoint  a 
tenant  for  life.  But  those  to  whom  a  power  of  appointing 
new  trustees  is  given  by  the  deed  or  will,  and  a  fortiori 
the  Court  itself,  may  appoint  a  tenant  for  life,  unless  there 
is  any  indication  in  the  instrument  against  such  an  appoint* 
ment  (cc),  3154. 
Fbwerof         By  the  stat  23  &  24  Vict  c.  145,  which  recites  that  it 

appointing  '' 

SSd^^e*  was  made  to  dispense  with  the  necessity  of  inserting  certain 
^ "  U5*  usual  provisions,  it  is  enacted  by  s.  27,  that  '^-whenever 
^'^^'^  any  trustee,  either  original  or  substituted,  and  whether 
appointed  by  the  Court  of  Chancery  («),  or  otherwise,  shall 
die,  or  desire  to  be  discharged  from  or  refuse  or  become 
unfit  or  incapable  to  act  in  the  trusts  or  powers  in  him  re- 
posed, before  the  same  shall  have  been  fully  discharged 
and  performed,  it  shall  be  lawful  for  the  person  or  persons 
nominated  for  that  purpose  by  the  deed,  will,  or  other  in- 
stnunent  creating  the  trust  (if  any),  or  if  there  be  no  such 

{b}  Holder  v.  />»r6i«,ll  Beftv.  469.      8126—7. 

(f)  In  re  Tmpai,  L.  R.  1  Ch.  (e)  By  28  &  29  Vict  c.  40,  "the 


Ap.  484.  Court  of  Chanooy,"  in  tlib  seotioD 

(ec)  FwiUr  ▼.  Ahrakam,  L.  K.  ''shall  be  deemed  to  extend  to  and 

1 7  £q.  861 .  include  the  Court  of  ChaDoezy  of  the 

(d)  But  see  ss.  32—4,  supra,  par.  County  Palatine  of  Lancaster." 
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person,  or  no  sucli  person  able  and  willing  to  act,  then  for  ^^^Va'^ 

the  surviving  or  continuing  trustees  or  trustee  for  the  time 

being,  or  the  acting  executors  or  executor  or  administrators 
or  administrator  of  the  last  surviving  and  continuing 
trustee,  or  for  the  last  retiring  trustee,  by  writing,  to  ap- 
point any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  desiring 
to  be  discharged,  or  refusing  or  becoming  unfit  or  incapable 
to  act  as  aforesaid ;  and  so  often  as  any  new  trustee  or 
trustees  shall  be  so  appointed  as  aforesaid  all  the  trust 
property  (if  any)  which  for  the  time  being  shall  be  vested 
in  the  surviving  or  continuing  trustees  or  trustee,  or  in  the 
heirs,  executors,  or  administrators  of  any  trustee,  shall  with 
all  convenient  speed  be  conveyed,  assigned,  and  transferred 
so  that  the  same  may  be  legally  and  efiTectually  vested  in 
such  new  trustee  or  trustees,  either  solely,  or  jointly  with 
the  surviving  or  continuing  trustees  or  trustee,  as  the  case 
may  require ;  and  every  new  trustee  or  trustees  to  be  ap- 
pointed as  aforesaid,  as  well  before  as  after  such  convey- 
ance or  assignment  as  aforesaid,  and  also  every  trustee 
appointed  by  the  Court  of  Chancery  either  before  or  after 
the  passing  of  this  Act,  shall  have  the  same  powers,  autho- 
rities, and  discretions,  and  shall  in  all  respects  act,  as  if  he  * 
had  been  originally  nominated  a  trustee  by  the  deed,  will, 
or  other  instrument  creating  the  trust/*  3155. 
A  power  of  appointing  new  trustees  of  a  will  authorises  vacancy 

occurriag 

the  filling  up  of  a  vacancy  occurring  in  the  testator's  life-  J^J^  oMhe 
time{/).    3156.  *^*^^- 

A  power  to  appoint  any  person  or  persons  to  be  a  trustee  incKwue  in 

.11  1       /•  the  number 

or  trustees,  m  the  place  or  stead  of  a  trustee  or  tnistees 
dying  or  desiiing  to  be  discharged,  does  not  authorize  the 
appointment  of  a  greater  number  of  trustees  than  the 

(/)  Lewin,  4th  ed.  420. 
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paxt  IV.   original  number,  in  case  of  the  decease  or  resignation  of  all 
the  original  trustees  (gr).    .^157. 


^PPJ^^^  The  appointment  of  a  person  as  new  trustee  of  a  will 
^^the  whom  the  testator  has  excluded  from  the  trust  by  a  codicil, 
exdudodL  after  having  appointed  him  by  will,  is  improper,  and  the 
Court  will  cancel  the  appointment,  and  declare  the  con- 
veyance  to  such  person  void  (h).  3158. 
J22«tnto  By  ^^^  Stat  10  &  11  Vict.  c.  26,  s.  1,  intituled  ''An Act  for 
cSJ^.  "^  better  securing  Trust  Funds  and  for  the  Relief  of  Trustees," 
''all  trustees,  executors,  administrators,  or  other  persons, 
having  in  their  hands  any  moneys  belonging  to  any  trust 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty, 
on  filing  an  af&davit,  shortly  describing  the  instrument 
creating  the  trust,  according  to  the  best  of  their  knowledge 
and  belief,  to  pay  the  same,  with  the  privity  of  the  Ac- 
countant-General of  the  High  Court  of  Chancery,  into  the 
Bank  of  England,  to  the  account  of  such  Accountant- 
General  in  the  matter  of  the  particular  trust  (describing 
the  same  by  the  names  of  the  parties,  as  accurately  as  may 
be,  for  the  purpose  of  distinguishing  it),  in  trust  to  attend 
the  orders  of  the  said  Court ;  and  all  trustees  or  other 
persons  having  any  annuities  or  stocks  standing  in  their 
»  names  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  East  India  Company  or  South 
Sea  Company,  or  any  government  or  parliamentary  securi- 
ties standing  in  their  names  or  in  the  names  of  any  de- 
ceased persons  of  whom  they  shall  be  personal  represen- 
tatives, upon  any  trusts  whatsoever,  or  the  major  part  of 
them,  shall  be  at  liberty  to  transfer  or  deposit  such  stocks 
or  securities  into  or  in  the  name  of  the  said  Accountant- 
General,  with  his  privity,  in  the  matter  of  Jihe  particular 
trust  (describing  the  same  as  aforesaid),  in  trust  to  attend 


ig)  Sx  parte  Davis,  2  Y.  &  C.  0.         {h)  Sugden  v.  Orouiand,  8  Sm.  ft 
C.  468.  <>•  182. 
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the  orders  of  the  said  Court ; "  &c.    And  by  the  stat.  12  &  r^^^^lY'^^ 

13  Vict.  c.  74,  it  is  enacted  "  that  if  upon  any  petition  pre- 

sented  to  the  Lord  Chancellor  or  Master  of  the  Bolls  in  the 
matter  of  the  said  Act  (10  &  11  Vict.  c.  96),  it  shall  appear 
to  the  judge  of  the  Court  of  Chancery  before  whom  such 
petition  shall  be  heard,  that  any  moneys,  annuities,  stocks 
or  securities  are  vested  in  any  persons  as  trustees,  execu- 
tors, or  administratoi'S,  or  otherwise  upon  trusts  within  the 
meaning  of  the  said  recited  Act,  and  that  the  major  part  of 
such  persons  are  desirous  of  transferring,  paying,  or  de- 
livering the  same  to  the  Accountant-General  of  the  High 
Court  of  Chancery  under  the  provisions  of  the  said  recited 
Act,  but  that  for  any  reason"  the  concurrence  of  the  other 
or  others  of  them  cannot  be  had,  it  shall  be  lawful  for  such 
judge  as  aforesaid  to  order  and  direct  such  transfer,  pay- 
ment, or  delivery  to  be  made  by  the  major  part  of  such 
persons  without  the  concurrence  of  the  other  or  others  of 
them ;  and  where  any  such  moneys  or  government  or  par- 
liamentary securities  shall  be  deposited  with  any  banker, 
broker,  or  other  depositary,  it  shall  be  lawfiil  for  such 
judge  as  aforesaid  to  make  such  order  for  the  payment  or 
delivery  of  such  moneys,  government  or  parliamentary  secu- 
rities, to  the  major  part  of  such  trustees,  executors,  ad- 
ministrators, or  other  persons  as  aforesaid,  for  the  purpose 
of  being  paid  or  delivered  to  the  said  Accountant-General 
as  to  the  said  judge  shall  seem  meet"    3159. 

By  the  stat.  25  &  26  Vict.  c.  108,  "no  sale,  exchange, stat, 25 a 26 
partition,  or  enfranchisement  at  any  time  heretofore  of  land  as  to  ^es/ 

1  1         •  1     1  exchangoB, 

by  any  trustee  or  other  person,  expressed  or  mtended  to  be  i»rtitionii. 
made  in  exercise  of  any  trust  or  power  authorizing  the  sale,  JfjJ^*"*" 
exchange,  partition,  or  enfranchisement  of  land,  and  not  ^^"^ 
forbidding  the  reservation  of  minerals,  and  which  sale,  S^J^** 
exchange,  partition,  or  enfranchisement  shall  have  been™^*™^' 
made  with  an  exception  or  reservation  of  minerals,  and 
vrith  or  without  rights  or  powers  for  or  incidental  to  the 
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Ajud  piru- 
ti'  ru">  >•( 

tLe  LukL; 


T^i^c^i  woikmg,  getting,  and  carrying  away  of  such  minerals,  or 
otherwise  relating  thereto,  shall  be  invalid  on  the  ground 
only  that  the  trust  or  power  did  not  expressly  authorize 
such  exception  or  reservation,  but  such  sale,  exchange, 
partition  or  enfranchisement  shall  be  deemed  to  have 
taken  effect  in  the  same  manner  as  if  the  exception  or 
resenation  had  been  authorized  by  the  trust  or  power ; 
and  no  sale,  exchange,  or  partition  heretofore  made  as 
aforesaid  of  any  minerals  separately  from  the  residue  of 
the  land  subject  to  the  trust  or  power  intended  to  have 
been  exercised,  and  either  with  or  without  such  rights  or 
powers  as  aforesaid  shall  be  invalid  on  the  ground  only 
that  the  trust  or  power  did  not  expressly  authorize  such 
sale,  exchange,  or  partition,  but  such  sale,  exchange,  or 
partition  shall  be  deemed  to  have  taken  effect  in  the  same 
manner  as  if  such  minerals,  rights,  and  powers  (if  any)  had 
been  expressly  authorized  to  be  so  dealt  with  separately 
from  the  residue  of  such  land ;  but  this  enactment  shall 
not  be  deemed  to  confirm  any  sale,  exchange,  partition,  or 
enfranchisement  already  declared  by  a  Court  of  competent 
jurisdiction  to  be  invalid,  nor  to  confirm  or  affect  any  sale, 
exchange,  partition,  or  enfranchisement  as  to  the  validity 
of  which  any  suit  or  other  proceeding  is  now  pending  " 
(s.  1).     3160. 

"  Every  trustee  and  other  person  now  or  hereafter  to  be- 

futiirctriUifl- 

actions  of     come  authorizcd  to  dispose  of  land  bv  way  of  sale,  exchan<»e, 

the  same  *  «  .^  o 

^"»^  partition,  or  enfranchisement  may,  unless  forbidden  by  the 

instrument  creating  the  trust  or  power,  so  dispose  of  such 
land  with  an  exception  or  reservation  of  any  minerals,  and 
with  or  without  rights  and  powers  of  or  incidental  to  the 
working,  getting,  or  carrying  away  of  such  minerals,  or  may 
(unless  forbidden  as  aforesaid)  dispose  of  by  way  of  sale, 
exchange,  or  partition  the  minerals  with  or  without  such 
rifrhts  or  powers  separately  from  the  residue  of  the  land, 
and  In  either  case  without  prejudice  to  any  future  exercise 


aixl  as  to 


OF  TRUSTEES.  1165 

of  the  authority  with  respect  to  the  excepted  minerals,  or  /^^^^H^b 

(as  the  case  may  be)  the  undisposed-of  land ;  but  this  en- 

actment  shall  not  enable  any  such  disposition  as  aforesaid 
without  the  previous  sanction  of  the  Court  of  Chancery,  to 
be  obtained  on  petition  in  a  summary  way  of  the  tnistee  or 
other  person  authorized  as  aforesaid,  which  sanction  once 
obtained  shall  extend  to  the  enabling  from  time  to  time  of 
any  disposition  within  this  enactment  of  any  part  or  parts 
of  the  land  comprised  in  the  order  to  be  made  on  such 
petition,  without  the  necessity  of  any  further  or  other 
application  to  the  Court "  (s.  2).    3161. 
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CHAPTER  III. 

OF  MABBIED  WOMEN   (a). 

t*i*ch^8  ^^  ^^®  Common  Law,  the  being  or  legal  existence  of  the 
- — : wife,  for  almost  all  purposes,  is  considered  as  merged  in 

How  I1U8>  *  * 

^aro"^     that  of  the  husband  (6).    But  Courts  of  Equity,  in  many 
L?^^  to  respects,  treat  husband  and  wife  as  distinct  persons  (c). 
^'^*^'       And  by  tlie  stat  33  &  34  Vict  c.  93,  this  distinctness  of 
interest  is  greatly  extended.    3162. 

In  treating  of  this  subject,  let  us  consider — 
I.  The  legal  disability  of  married  women, 
II.  The  power  which  husband  and  wife   have,    in 
Equity,  of  contracting  with,  and  giving,  and 
granting  to,  each  other. 

III.  The  interest  of  the  husband  in  the  wife's  pro- 

perty. 

IV.  The  wife's  pin-inoney  and  paraphernalia. 
V.  The  wife's  separate  estate. 

VI.  The  equity  of  the  wife  to  a  settlement  or  main- 
tenance out  of  her  own  property. 
VII.  Some  points  respecting  deeds  of  separation. 
VIII.  Some  miscellaneous  points.    3163. 


Section  I. 
Tlte  Legal  Disability  of  Married  Women, 

pr.  IV.  T.  I,      It  is  a  rule  that  in  no  other  way  than  with  the  protection 

Gh.  3  8.  1. 

■    '  '     '  of  a  private  examination  to  ascertain  whether  or  not  the 
fuTto  real     ^ife  deliberately  assents  to  the  arrangement,  can  her  real 

catato. 

(a)  The  reader  is  referred  to  the      tion  on  this  subject 
works  of  Mr.  Bright,  Mr.  Macqnees,  (6)  See  Story's  Eq.  Jur.  §  1867. 

and  Mr.  Bell,  for  further  infonna-  (c)  Story's  £q.  Jur.  §  1368. 
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estate  be  touched  or  affected ;  and  every  act  done  in  her  r^-  iv.  t.  i, 

•^  Cil.  3,  8.  1. 

name  or  on  her  behalf  by  her  husband,  without  this  protec- 

tion,  is  her  husband's  act,  and  an  act  with  which,  in  the  eye 
of  the  law,  she  has  no  concern  whatever  (d).    3164. 

But  a  married  woman  might,  with  her  husband,  make  an  ro"I?irio«. 
effectual  assurance  by  fine  or  recovery,  and,  in  order  to  ^flT^xaSitco 
this,  she  might  join  with  him  in  the  declaration  of  uses  of  tionTby" 
such  fine  or  recovery  (e).    And  6is  we  have  seen,  married  women, 
women  are  now  enabled  to  dispose  of  their  real  property, 
and  of  money  subject  to  be  invested  in  the  purchase  of  real 
property,  and  of  the  proceeds  to  arise  from  the  sale  of 
land,  or  may  release  or  extinguish  powers  relating  thereto 
by  an  assurance,  under  the  stat.  3  &  4  Will.  4,  c.  74  (/). 
A  married  woman  may  also  execute  a  power  or  authority, 
in.  the  absence  of  words  to  the  contrary,  whether  such 
power  is  given  to  her  before  or  after  marriage,  or  upon  her 
marriage,  and   eyen  without    the    concurrence    of   her 
husband  (g).     Again,  if  an  estate  is  made  to  a  married 
woman  upon  condition  to  convey,  she  will  be  bound  to 
perform  it ;  because  this  does  not  charge  her  person,  but 
the  land  (A).  And  by  the  custom  of  London  and  of  several 
other  cities,  a  married  woman  may  bind  herself  by  a  deed 
enrolled,  after  being  privately  exaridned :  and  this  custom 
was  confirmed  in  the  reign  of  Hen.  8,  by  a  positive  statute  (i). 
But  with  the  exceptions  presently  noticed,  all  other  deeds 
executed  by  married  women^  except  a  Queen  Consort,  by 
which  they  might  be  deprived  of  any  right  or  charged  with 
any  duty,  are  absolutely  void  at  Law,  and  not  merely  void- 
able (j ).    They  are  also  void  in  Equity,  except  in  certain 


[d)  NichoU  V.  Jones,  L.  R.  8  Eq.  iff)  1  Sugd.  Pow.   181—2  ;    Co. 
708.  Litt.  112  a. 

(e)  Burton,  §  206  ;  4  Cruise  T.  {h)  2  Cruise  T.  13,  c.  2,  §  17  ;  Co. 
32,  c.  12,  §  30,  35.  Litt.  112  a. 

(/)  See  supra, par.  2227 ;  Franks  (»)  4  Cruise  T.  32,  c.  2,  §  33, 

V.  BolUns,  L.  R.  3  Ch.  Ap.  717.  (J )  2  BL  Com.  292—3  ;  4  Cruise 

VOL.  II.  L  L 
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TiCiWOs  to 

inaiTicd 

wumcn. 


liCxscs  by 

Tiiarriod 

women. 


pt.  ly.  T.  1^  cases  where  they  relate  to  or  affect  her  separate  estate ;  and 

^ll*     Oy     Om       I. 

no  act  of  the  wife^fter  the  death  of  her  husband,  except 

in  the  case  of  a  lease,  will  in  general  operate  as  a  confirma- 
tion of  them  (k).  But  if  a  woman,  after  the  death  of  her 
liusband,  acknowledges  a  deed  executed  by  her  during  her 
marriage,  that  may  in  some  cases  amount  to  a  re-deliveiy 
of  it,  and  so  render  it  valid  (Z).     3165. 

By  the  stat.  1  Will.  4,  c.  65,  s.  12,  where  a  feme  covert 
is  entitled  to  any  lease,  she,  or  any  person  appointed  by 
the  order  of  a  Court  of  Equity  in  her  place,  may  by  such  an 
order  be  enabled  to  surrender  such  lease,  and  take  a  new 
one.  By  s.  14,  expenses  attending  renewals  are  to  be 
charged  on  the  estate.  And  by  s.  15,  the  new  leases  are  to 
be  to  the  same  uses.    3166. 

By  ss.  16,  20,  where  a  feme  covert  might  in  pursuance 
of  any  covenant  or  agreement,  if  not  under  disability,  be 
compelled  to  renew  any  lease,  such  feme  covert,  by  the 
direction  of  the  Court  of  Chancery,  may  accept  a  surrender 
of  such  lease,  and  execute  a  new  one.    3167. 

And,  we  have  seen,  by  the  stat.  19  &  20  Vict  c.  120, 

additional  leasing  powers  are  given  in  the  case  of  married 

women  (m).     3168. 

r.ipjuity  of      By  the  stat.  8  &  9  Vict.  c.  106,  s.  7,  it  is  enacted,  "  that, 

women  to    after  the  1st  day  of  October,  1845,  an  estate  or  interest  in 

discbdni 

Stc^to'b  ^^y  tenements  or  hereditaments  in  England,  of  any  tenure, 
^®'''^-  may  be  disclaimed  by  a  married  woman  by  deed;  and  that 
every  such  disclaimer  shall  be  made  conformably  to  the 
provisions  of  the  Act  for  the  abolition  of  fines  and 
recoveries,  and  for  the  substitution  of  more  simple  modes  of 
assurance."    3169. 

A  married  woman  is  incapable  of  making  a  testament 
of  chattels,  without  the  licence  of  her  husband ;  except  of 


Power  to 
make  a  will 


T.  32,  c.  2,  §  29  ;  Burton,  §  206 ; 
Watk.  Conv.  3rd.  ed.  by  Prest.  260, 
251. 


(i)  4  Cruise  T.  32,  c  2,  §  29. 
{I)  4  Cruise  T.  32, c  2,  §31. 
(m)  See  pupra,  par.  1905. 
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property  to  which  she  is  entitled  in  autre  droit,  as  exe-  pt.  ly.  t  i 

«^  Oh.  Of  D.  1. 

cutrix,  or  of  property  settled  to  her  separate  use  (n),  or 

property  over  wtich  she  has  a  power  of  appointment  by 
will.  And  the  husband's  licence  or  assent  must  be  given 
to  the  particular  will,  and  can  only  give  validity  even 
to  that,  if  he  knows  its  contents,  and  in  the  event  of  his 
being  the  survivor.  And  he  may  revoke  such  assent  at 
any  time  during  his  wife's  life,  or  after  her  death  before 
probate.  After  her  husband's  death,  however,  she  may 
recognise  her  will  made  during  coverture,  by  re-executing 
it,  and  thereby  cause  it  to  operate  as  a  new  will.  If  a 
married  woman,  with  her  husband's  assent,  makes  a  will 
of  personalty,  it  will  not  pass  property  bequeathed  to  her 
by  her  husband's  will,  unless  after  his  death  she  re-executes 
it  (o).     3170. 

The  wife  of  a  convicted  felon,  however,  is  a  feme  sole,  as 
regards  the  power  of  disposing  by  will,  at  least  of  personal 
property  acquired  after  her  husband's  conviction  (p).    8171. 

Married  women  were  expressly  disabled  by  the  old 
statute  of  wiUs  from  devising  their  lands.  And  by  s.  8 
of  the  stat.  1  Vict.  c.  26,  it  is  enacted,  that  "  no  will  made 
by  a  married  woman  shall  be  valid,  except  such  a  will  as 
might  have  been  made  by  a  married  woman  before  the 
passing  of  this  Act."  But  married  women  are  frequently 
enabled  to  dispose  of  lands  by  wills  operating  as  appoint- 
ments under  powers  contained  in  conveyances  to  uses  (q). 
And  the  meaning  of  the  8th  section  is  simply  this,  that  the 
legal  testamentary  status  of  a  married  woman  as  such  shall 
remain  the  same,  so  that  it  does  not  exclude  her  will  from 
the  24th  or  the  27th  section  (r).     3172. 

(n)  See  infra,  par.  3209,  et  seq. ;  Ch.  Ap.  778  ;  7  H.  L.  580. 

Nobie  V.  Wiilock,  L.  K.  8  Ch.  Ap.  (p)  In  the  goods  of  Cowardf  4  Swa. 

778 ;  7  H.  L.  580.  &  Tria.  46. 

(o)  Wm8.  Exors.  4th  ed.  45—52 ;  iq)  6  CniiBe  T.  88,  c.  2,  §  7. 

2  BL  Com.  498 ;  1  Jarm.  WiUs,  2xid  (r)  Thomaa  v.  Jones,  1  D.  J.  &  S. 

ecL   180  ;  Ex  parte  Fane,   16  Sim.  63. 
406 ;    Nobfe    v.   Willock,  L.    R.   8 

L  L  2 


L 
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Pr.  ly.  T  I,  A  surrender  may  be  made  by  husband  and  wife  of  the 
Surrender  of  ^^^^'^  copyhold  land,  without  any  special  custom ;  she 
copyhold,     being  first  examined  as  to  her  consent  by  the  steward : 

but  a  custom  for  the  wife  to  surrender  alone  cannot  be 

supported  (s).     3173. 
Married  By  the  stat.  37  &  38  Vict.  c.  78,  s.  6,  "  when  any  freehold 

toi^st^may  ^^  copyhold  hereditament  shall  be  vested  in  a  married 
couvcy,  &c.  ^Qjjj^Q  j^  ^  bare  trustee,  she  may  convey  or  surrender  the 

same  as  if  she  were  a  feme  sole."    3174. 
Power  not        A  powcr  to  a  married  woman  to  appoint  by  deed  or  will. 

coufincfl  to  XX.* 

coverture,  notwithstanding  her  coverture,  and  as  if  she  were  sole, 
does  not  restrict  her  to  an  execution  during  coverture  (f). 
3175. 

b"n^i?^  Married  women  are  capable  of  purchasing,  but  their 
husbands  may  disagree  to  their  purchases,  unle^  made 
with  their  separate  property,  and  thereby  divest  the  whole 
estate,  and  maintain  an  action  for  the  purchase  money. 
If  a  husband  neither  agrees  nor  disagrees  to  a  purchase  by 
his  wife,  it  is  effectual  during  the  coverture.  But  after  his 
death  she  may  waive  a  purchase  by  herself,  without  giving 
any  reason  for  so  doing,  even  though  her  husband  may 
have  agreed  to  it  And  if  after  her  husband's  death  she 
does  not  agree  to  it,  her  heirs  may  waive  it  (u).  If  she 
has  separate  property,  she  may  contract,  as  if  she  were  a 
feme  sole,  for  the  purchase  of  an  estate,  and  her  separate 
property  will  be  bound  by  the  contract^  although  she  do 
not  refer  to  it.    3176. 

And  she  may  purchase  lands  pursuant  to  an  authority 
given  her  by  her  husband,  and  he  cannot  avoid  it  after^ 
wards  (x).     3177. 
And  where  a  married  woman  contracts  and  pays  for 

(«)  Burton,  §  1275.  298 ;  1  Free.  Shep.  T.  70 ;  2  Ptwl 

(0  1  Sugd.  Pow.  183,  333.  Shep.  T.  235  ;  Co.  Litt  3  a. 

(u)  Sutrd.  Conci»e  View,  541;  i  {x)  Sugd.  Condae  View,  541, 14S. 

Cruise  T.  :J2,  c.  26,  §  7  ;  2  BL  Com. 
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real  estate,  without  the  knowledge  of  her  husband,  but  for  pt-  iv.  t.  i, 

v>H.  t><  B.  1., 


his  benefit,  such  a  purchase  is  binding  when  ratified  by  the 
husband  (y).    3178. 

An  agreement  by  a  married  woman  for  the  sale  of  her  f^^^^ 
estate  cannot  be  enforced,  either  at  Law  or  in  Equity,  unless 
the  estate  is  settled  to  her  separate  use  (z).    3179. 

When  an  exchange  of  the  wife's  latnd  is  made  by  the  gfo'^  °' 
husband  or  husband  and  wife,  the  wife  after  the  husband's  ^"^^ 
death,  or  the  heir  of  the  wife  after  her  death,  and  no 
other  person,  may  avoid  it  (a).  If  the  husband  and  wife 
exchange  the  lands  of  the  wife,  and  she,  after  her  hus- 
band's death,  agrees  to  it,  and  enters  into  the  lands  taken 
in  exchange,  the  exchange  is  hereby  made  good  against 
her  and  her  heirs.  But  if  the  husband  alone  makes  an 
exchange  of  his  wife's  land,  and  she  after  his  death  agrees 
to  this,  and  enters  into  the  land,  it  seems  this  will  not 
make  the  exchange  good ;  because  her  entry  into  the 
lands  received  in  exchange  is  without  any  title,  and  the 
grant  by  the  husband  alone  was  not  effectual  against 
her  (6).    3180. 

If  a  married  woman  makes  a  feoffment  and  letter  of  poMtuut- 

iug  an 

attorney  to  make  livery,  and  the  attorney  does  so,  this  ^^^^^y- 
livery  is  void ;  because  she  cannot  make  a  valid  deed,  and 
therefore  cannot  have  an  attorney  by  force  of  the  letter  of 
attorney  (c).  And  a  woman  cannot  even  constitute  an 
attorney  to  do  an  act  relating  to  her  estate,  though  it  be 
such  as  she  herself  might  lawfully  do,  unless  she  parti- 
ticularly  reserved  a  power  for  that  purpose  before  her 
marriage  (d).  An  exception  is  created  by  the  stat.  11 
Geo.  4  &  1  WilL  4,  c.  65,  s.  11,  whereby  it  is  enacted  tliat 
a  married  woman,  after  being  examined,  or  any  other 

(y)  MiUard  v.  Harvey,  84  Beav.  (h)  2  Pres.  Shep.  T.  299,  300. 

287.  (c)  1  Prea.  Sbep.  T.  217. 

(2)  Sagd.  Concise  View,  147.  {d)  3  Jarm.  &  Byth.  by  Sweet, 

(a)  2  Pres.  Shep.  T.  299.  29. 
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pt.  rv.  T.  1,  person  may  appoint  an  attorney  to  surrender  copyholds 

V/H«  «Sy  8b  Lm 

and  do  other  acts,  for  the  purpose  of  a  common  recovery 

being  suffered  of  such  copyholds.     3181. 
i^m^tof      When  bequests  are  made  to  the  separate  use  of  married 
g^^      women,  they  alone  can  give  a  good  discharge  for  them, 
women.       ijecausc  their  husbands  have  no  interest  in  the  fimds  {e). 
But  the  gift  of  an  immediate  absolute  l^acy  to  a  married 
woman  operates  in  effect  as  a  legacy  to  the  husband,  who 
is  entitled  to  receive  it^  subject  indeed  to  the  right  of  the 
executors  to  insist  on  a  settlement  in  her  favour,  which, 
however,  is  rarely  done,  unless  called  for  by  the  embar- 
rassed circumstances  or  bad  conduct  of  the  husband  (/). 
So  that  unless  the  wife  acts  as  his  agent  with  due  autho- 
rity, and  the  legacy  is  paid  to  her  in  that  character,  pay- 
ment of  it  to  her  alone  is  void  against  him,  and  he  may 
recover  it  against  the  executors  (g).    3182. 
Forfeiture  of     A  married  woman  cannot  forfeit  her  copyhold  by  any 

a  copyhold. 

act  of  her  own,  because  she  is  not  sui  juris,  sed  sub 
potestate  virL  But  she  may  incur  a  forfeiture  by  an  act 
done  by  her  husband  (A).    3183. 

Election.  A  married  woman  can  elect  so  as  to  affect  her  interest 
in  real  property,  without  a  deed  acknowledged  under  the 
Stat.  3  &  4  Will.  4,  c.  74.  And  where  she  has  so  elected^ 
the  Court,  that  she  may  not  avail  herself  of  fraud,  can 
order  a  conveyance  accordingly  (i).    3184. 

Aasigmnent      Au  assi£[nment  or  mortoafre  by  a  husband  and  wife  of 

ormortgage  ^^^  o  o         .r 

S^oST  ^  ^®^  chose  in  action  will  not  defeat  her  right  by  sm"vivor- 
ship,  unless  the  husband  or  the  assignee  or  mortgagee 
do  some  act  amounting  to  a  reduction  of  the  property  into 
possession  ( j).    3185. 

(f)  1  Hop.  Leg.  by  White,  887.  (0  Barrtno  v.  Bamvi,  4  K.  &  J. 

(/)  9  Jann.  ft  Byth.  by  Sweet,  409. 

828  ;  1  Bop.  Leg.  by  White,  887.  (j)  Prole  v.  Soady,  L.  R  8  Ch. 

{ff)  1  Bop.  Leg.  by  White,  887.  Ap.  220. 
(A)  1  Cniise  T.  10,  c.  5,  §  42. 


THE  LEGAL  DISABILITY  OF  MARRIED  WOMEN.  1173 

By  the  stat.  20  &  21  Vict.  c.  85,  it  is  enacted  as  fol-  Py.  iv.  t  i. 

^  '  Ch.  H,  s.  1. 

lows : — 1.  "  A  wife  deserted  by  her  husband  may  at  any  - — — — 
time  after  such  desertion,  if  resident  within  the  metro-  vict  c.  85. 
politan  district,  apply  to  a  police  magistrate,  or,  if  resident  protection 
in  the  country,  to  justices  in  petty  sessions,  or  ii^  either  ^^j^^'o^^ho 
case  to  the  Court,  for  an  order  to  protect  any  money  or 
property  she  may  acquire  by  her  own  lawful  industry,  and 
property  which  she  may  become  possessed  of,  after  such 
desertion,  against  her  husband  or  his  creditors,  or  any 
person  claiming  under  him;    and    such   magistrate    or 
justices  or  Court,  if  satisfied  of  the  fact  of  such  desertion, 
and  that  the  same  was  without  reasonable  cause,  and  that 
the  wife  is  maintaining  herself  by  her  own  industry  or 
property,  may  make  and  give  to  the  wife  an  order  pro- 
tecting her  earnings  and    property  acquired  since    the 
commencement  of  such  desertion,  from  her  husband  and 
all  creditors  and  persons  claiming  imder  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  feme  sole :  provided  always,  that  every  such  order, 
if   made  by  a  police    magistrate  or   justices  at  petty 
sessions,  shall,  within  ten  days  after  the  making  thereof, 
be  entered  with  the  registrar  of  the  County  Court  within 
whose  jurisdiction  the  wife  is  resident ;  and  that  it  shall 
be  lawful  for  the  husband,  and  any  creditor  or  other 
persons  claiming  under  him,  to  apply  to  the  Court,  or  to 
the  magistrate  or  justices  by  whom  such  order  was  made, 
for  the  discharge  thereof  (k) :  provided  also,  that  if  the 
husband  or  any  creditor  of  or  person  claiming  under  the 
husband  shall  seize  or  continue  to  hold  any  property  of 
the  wife  after  notice  of  any  such  order,  he  shall  be  liable 
at  the  suit  of  the  wife  (which  she  is  hereby  empowered  to 
bring),  to  restore  the  specific  property,  and  also  for  a  sum 
equal  to  double  the  value  of  the  property  so  seised  or  held 

(k)  As  to  the  discharge  of  such  an  order,  see  27  &  28  Yict  c.  44. 
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Pr.  IV. 
Ch.  3, 


^  T  1.  after  such  notice  as  aforesaid :  if  any  such  order  of  pro- 

tection  be  made,  the  wife  shall  during  the  continuance 

thereof  be  and  be  deemed  to  have  been,  during  such 
desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a 
jSdfciaUy    decree  of  judicial  separation"  (s.  21).    2.  "In  every  case 
^^^  *®  of  a  judicial  separation,  the  wife  shall,  from  the  date  of  the 
feme  J^ioaa  seutenco  aud  whilst  the  separation  shall  continue,  be  con- 
property,     sidered  as  a  feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire  or  which  may  come  to 
or  devolve  upon  her ;  and  such  property  may  be  disposed 
of  by  her  in  all  respects  as  a  feme  sole,  and  on  her  decease 
the  same  shall,  in  case  she  shall  die  intestate,  go  as  the 
same  would  have  gone  if  her  husband  had  been  then 
dead ;  provided,  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  aU  such  property  as  she  may  be  en- 
titled to  when  such  cohabitation  shall  take  place  shall  be 
held  to  her  separate  use,  subject,  however,  to  any  agree- 
ment in  writing  made  between  herself  and  her  husband 
«^       whilst  separate"   (s.   25)   (l).    3.  "In  every    case  of    a 
^^^g^d  judicial  separation,  the  wife  shall,  whilst  so  separated,  be 
considered  as  a  feme  sole  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil 
proceeding ;  and  her  husband  shall  not  be  liable  in  respect 
of  any  engagement  or  contract  she  may  have  entered  into, 
or  for  any  wrongful  act  or  omission  by  her,  or  for  any 
costs  she  may  incur  as  plaintiff  or  defendant ;  provided 
that  where  upon  any  such  judicial  separation  alimony  has 
been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be 
liable  for  necessaries  supplied  for  her  use ;  provided  also. 


(/)  See  In  re  Intole,  L.  R.  1  Eq.      Eq.  223  ;  In  re  Coward  and  Adam^M 
470  ;  Johnwn  v.  Lander,  L.   R.  7      Purchase,  L.  R.  20  Eq.  179. 
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that  nothing  shall  prevent  the  wife  from  joining,  at  any  pt.  iv.  t.  i. 

time  during  such  separation,  in  the  exercise  of  any  joint 

power  given  to  herself  and  her  husband"  (s.  26).    3186. 

In  consequence  of  these  enactments,  a  wife  who  has 
obtained  an  order  for  protection  is  entitled  to  payment  of 
a  fund  in  Court  representing  a  legacy  bequeathed  to 
her  (m).    3187. 

By  the  stat.  21  &  22  Vict.  c.  108,  s.  7,  the  provisions  ProyWonfl 
of  the  Stat  20  &  21  Vict.  c.  85,  "  respecting  the  property  l^^^^^^' 
of  a  wife  who  has  obtained  a  decree  for  judicial  separation  Sh^Ie*^ 
or  an  order  for  protection,  shall  be  deemed  to  extend  to  enmed  m 
property  to  which  such  wife  has  become  or  shall  become  adminiatiu- 

^      ^       J  trix,  or 

entitled  as  executrix,  administratrix,  or  trustee  since  the  trustee. 
sentence  of  separation  or  the  commencement  of  the  deser- 
tion (as  the  case  may  be) ;  and  the  death  of  the  testator 
or  intestate  shall  be  deemed  to  be  the  time  when  such 
wife  became  entitled  as  executrix  or  administratrix." 
3188. 
By  s.  8,  "  in  every  case  in  which  a  wife  shall  under  this  Bfifect  of 

order  for 

Act  or  under  the  said  Act  of  the  20  &  21  Vict.  c.  85,  have  protection 

or  decree  for 

obtained  an  order  to  protect  her  earnings  or  property,  or  a  JJgJIjS^' 
decree  for  judicial  separation,  such  order  or  decree  shaU,  ^^"J?' 
until  reversed  or  discharged,  so  far  as  necessary  for  the  "^®"®^ 
protection  of  any  person  or  corporation  who  shall  deal 
with  the  wife,  be  deemed  valid  and  effectual ;  and  no 
discharge,  variation,  or  reversal  of  such  order  or  decree 
shall  prejudice  or  affect  any  rights  or  remedies  which  any 
person  would  have  had  in  case  the  same  had  not  been  so 
reversed,  varied,  or  discharged  in  respect  of  any  debts, 
contracts,  or  acts  of  the  wife  incurred,  entered  into,  or 
done  between  the  times  of  the  making  such    order    or 
decree  and  of  the  discharge,  variation,  or  reversal  thereof. 
And  property  of  or  to  which  the  wife   is  possessed  or  Property  in 

{m)  In  re  KingsUy't  Trust,  26  Bea?.  94 ;  Cooke  y.  Puller,  26  Bear.  99. 
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Pr.  IV.  T  1,  entitled  for  an  estate  in  remainder  or  reversion  at  the  date 

Ca.  S,  s.  1. 

—  of  the  desertion  or  decree  (as  the  caae  may  be),  shall  be 

remainder  ^  ^         ' 

or  rerenum.  deemed  to  be  included  in  the  protection  given  by  the  order 

or  decree"  (n).    3189. 
SoTtoeof     By  a  9,  "  every  order  which  shall  be  obtained  by  a  wife 
*******^    under  the  said  Act  of  the  20  &  21  Vict  c.  85,  or  under 
this  Act,  for  the  protection  of  her  earnings  or  property, 
shall  state  the  time  at  which  the  desertion  in  consequence 
whereof  the  order  is  made  commenced:  and  the    order 
shall,  as  regards  all  persons  dealing  with  such  wife  in  re- 
liance thereon,  be  conclusive  as  to  the  time  when  such  de- 
sertion commenced."    3190. 
totS^J^Lo     ^J  ^'  ^^y  "  ^  persons  and  corporations  who  shall,  in 
^o^o^*    reliance  on  any  such  order  or  decree  as  aforesaid,  make  any 
dec%^     payment  to,  or  permit  any  transfer  or  act  to  be  made  or 
wards  djs-    done  by,  the  wife  who  has  obtained  the  same,  shall,  not- 

chju-god. 

Tailed,  or    withstanding  such  order  or  decree  may  then  have  been  dis- 

reversed,  or  ^^  ^ 

ratSS  ST  charged,  reversed,  or  varied,  or  the  separation  of  the  wife 
t^e^L^°*  firom  her  husband  may  have  ceased,  or  at  some  time  since 
the  making  of  the  order  or  decree  been  discontinued,  be 
protected  and  indemnified  in  the  same  way  in  all  respects 
as  if,  at  the  time  of  such  payment,  transfer,  or  other  act, 
such  order  or  decree  were  valid  and  still  subsisting  without 
variation  in  full  force  and  effect,  and  the  separation  of  the 
wife  from  her  husband  had  not  ceased  or  been  discon- 
tinued, unless,  at  the  time  of  such  payment,  transfer,  or 
other  act,  such  persons  or  corporations  had  notice  of  the 
dischaige,  reversal,  or  variation  of  such  order  or  decree,  or 
of  the  cessation  or  discontinuance  of  such  separation." 
3191. 

(n)  See  /»  re  Shadie$  TnuU,  7     7  W.R  184  ;  4  Drew.  446. 
W.  R.  280 ;  1%  re  RamioH's  Tnul, 
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Section  II. 

Tlie  Powers  which  Husband  and  Wife  have  of  Contracting 
with,  and  Qiving  and  Granting  to,  each  other. 

I.  At  Law,  contracts  made  between  husband  and  wife  pt.  iv.  t.  i, 

*  Ch.  3,  8.  2. 

before  marriage,  are  extinguished  by  the  marriage,  if  they- 

are  for  debts  or  things  due  in  praesenti,  or  at  or  on  a  future  ^fo™ 
time  or  event  which  may  occur  during,  and  not  after  the 
determination  of,  the  coverture.  But  Courts  of  Equity, 
although  they  generally  follow  the  same  doctrine,  will 
enforce  such  contracts,  where  it  would  be  in  furtherance 
of  the  manifest  intention  and  object  of  the  parties  to  do 
so ;  as  in  the  case  of  an  agreement  on  the  marriage,  by 
husband  and  wife,  for  the  mutual  settlement  of  their  estate, 
or  of  the  estate  of  either  of  them,  on  the  other,  even  with- 
out the  intervention  of  trustees  ((?).     3192. 

II.  Contracts    made  between  husband  and  wife  after  n.contracta 

after 

marriage,  are  a  mere  nullity  at  Common  Law ;  but,  under  marriagt}. 
particular  circumstances,  they  will  be  enforced  in  Equity, 
where  they  are  of  a  reasonable  nature.  Thus,  if  the  hus- 
band should  contract  with  his  wife,  for  good  reasons,  that 
she  should  separately  possess  and  enjoy  property  be- 
queathed to  her,  the  contract  would  be  upheld  in  Equity  (p). 
And  by  the  stat.  33  &  34  Vict.  c.  93,  s.  11,  "a  married 
woman  may  maintain  an  action,  in  her  own  name,  for  the 
recovery  of  any  property  belonging  to  her  before  marriage, 
and  which  her  husband  shall,  by  writing  under  his  hand, 
have  agreed  with  her  shall  belong  to  her  after  marriage  as 
her  separate  property."  So  the  wife  may  even  become  a 
creditor  of  her  husband ;  and  her  rights,  as  such,  will  be 


(o)  Stoiy*!  Eq.  Jar.  §  1870, 1371;  Andenon  v.  AbboU,  28  Beav.  457 ; 

2  Free.  Shep.  T.  885, 805.  Teasdale  y.  BraithwUte,  L.  R.  4  Ch. 

{p)  See  Story's  Eq.  Jiir.  §  1872  ;  D.  85. 
HewUon  v.  Negu»,  16  Beav.  594 ; 
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vrjv.  T.  1,  enforced  against  him  and  Ms  representatives.     Thus,  if 

a  wife    raises  money  out  of  her  estate  to   answer   his 

necessities,  whatever  be  the  mode  adopted  to  cany  that 
purpose  into  effect,  she  is,  in  Equity,  entitled  to  reimburse- 
ment out  of  his  estate  (q).  But  a  contract  by  a  husband 
to  transfer  to  his  wife  his  rights  and  duties  in  reference  to 
his  children,  is  contrary  to  public  policy,  and  will  not 
be  enforced  (r),  unless  his  conduct  has  been  such,  that 
the  Court  would  remove  the  children  from  his  custody  («). 
3193. 
III.  Gifts  III.  At  the  common  law  a  wife  cannot  grant  to  her 
SS*/**^     husband,  because  they  make  but  one  person  at  law.    And 

xuaniagc.  , 

for  the  same  reason,  a  wife  cannot  by  the  common  law  be 
the  immediate  grantee  of  her  husband,  but  she  may  take 
an  estate  from  him  through  the  medium  of  a  third  person 
under  the  Statute  of  Uses  (t).  And  as  an  appointee  takes 
under  the  original  deed,  so,  although  a  husband  cannot  at 
common  law  convey  directly  to  his  wife,  yet  he  may  make 
an  immediate  appointment  to  her;  because  her  estate 
arises  out  of  the  original  seisin.  And  for  the  same  reason, 
a  wife  may  appoint  immediately  to  her  husband.  In  like 
manner,  a  surrender  of  copyholds  by  the  husband  to  the 
wife,  or  by  the  wife  to  her  husband,  is  good  (u).  And  gifts 
and  grants  by  a  husband  to  his  wife,  though  directly  and 
immediately,  will  be  enforced  in  Equity,  if  they  are  of  a 
reasonable  nature,  and  there  is  no  ground  to  suspect  fraud. 
Thus,  gifts  made  by  the  husband  to  the  wife  to  purchase 
clothes  or  personal  ornaments,  or  for  her  separate  expendi- 
ture>  and  personal  savings  and  profits  made  by  her  in  her 


(g)  Stoiy'8  Eq.  Jur.  §  1378.  a  ;  187  b ;   4   Cruise  T.  82,  c:  2, 

(r)  VantUtart  v.  VansittaHy  4  K.  §  40 ;  1  Cruiae  T.  11,  c.  3,  §  25  ; 

&  J.  62 ;  2  D.  &  J.  249  ;  Walrond  Burton,  §  211 ;  Watk.  Coht.  3rd. 

V.  Walnmd,  1  Johna.  18.  ed.  by  Prest  249,  260. 

(*)  Staifi  V.  Smft,  84  Beav.  266.  (u)  2  Sugd.  Pow.  24 ;  Watk.  Srd 

{()  Co.  Litt.  3  a,  and  n.  (1) ;  112  ed.  by  PresL  249,  250. 
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domestic  management,  which  the  husband  allows  her  to  pt-  rv.  t.  i, 

Ch.  8,  B.  2. 

apply  to  her  own  separate  use,  will  be  held  to  vest  in  her, 

as  against  her  husband,  but  not  as  against  his  creditors,  an 
unimpeachable  right  of  property  therein,  so  that  they  may 
be  treated  as  hey  separate  estate,  if  such  gifts  are  established 
by  clear  and  incontrovertible  evidence  (a?).  If  a  husband 
makes  presents  of  chattels  to  his  wife,  even  verbally,  and 
without  any  words  of  separate  use,  her  right  to  them  will 
be  enforced  against  his  residuary  legatee,  if  the  gift  is 
proved  by  the  testimony  of  any  one  who  heard  him  use 
words  of  gift,  or  to  whom  he  afterwards  stated  that  he  had 
given  the  chattels,  or  that  they  were  hers.  But  the  Court 
will  not  act  upon  the  unsupported  oath  of  the  wife  (y), 
3194. 


Section  III. 


Tlie  Interest  of  the  Hitsband  in  the  Wife's  Property  which 
is  not  settled  to  her  separate  use. 

A  husband  takes  a  freehold  interest  during  the  joint  pr.  iv.  t.  i, 

Ch  8  8  8 

lives  of  himself  and  his  wife  in  land  belonging  to  her  in  — '  *  '  ' 
fee  simple,  in  tail,  or  for  life :  and  such  interest  will  pass  interest  in 

^         the  wife's 

by  a  conveyance  executed  by  the  husband  alone  (z).  But  «»i  «■*»*»• 
in  strict  legal  language,  where  the  wife  has  an  estate,  it  is 
said  that  the  husband  and  wife  (and  not  the  husband  only) 
are  seised  in  right  of  the  wife  (a).  Anciently,  the  husband 
had  power  over  his  wife's  land  by  feoffment  or  fine,  to  make 
such  an  alienation  of  it  that  she  could  not  enter  upon  it 
after  his  death,  but  must  pursue  her  right  by  action.  This 

{x)    Story's    Eq.    Jur.    §  1374,          (2)  Ca   Lltt.   851  a ;   2   Steph. 

1375.  Com.   4th   ed.    260;   Jlobertson  v. 

(y)  Grant    v.    Grant,  34  Bear.      JVorw,  11  Ad.  &  K  (N.  S.)  916. 

623.  (a)  Burton,  §  757. 
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HuiibAnd'8 
interest  in 
wife's 
chattelfl 
real. 


pr.  IV.  T.  1.  power  is  taken  away  by  stat.  32  Hen.  8,  c.  28,  s.  6  (h). 

And  a  contract  by  the  husband  as  to  the  wife's  real  estate 

will  not  bind  her  at  Law  or  in  Equity  (c).     3195. 

A  chattel  real  which  the  wife  has  in  her  own  and  not  in 
another's  right,  and  which  is  not  settled  to  her  separate 
use,  vests  in  the  husband,  not  absolutely,  but  sub  mode. 
Thus,  the  husband  is  possessed  of  the  wife's  term  for  years 
in  her  right,  and  hence  he  is  entitled  to  receive  aU  the 
rents  and  profits  of  it  He  may  also  sell,  surrender  in  deed 
or  in  law,  or  dispose  of  it  during  the  coverture,  so  that  even 
if  the  wife  survive,  she  will  have  no  right  to  it,  unless  it  is 
reversionary  and  could  by  no  possibility  be  reduced  into 
possession  during  the  coverture.  If  he  mortgages  it,  and 
the  estate  of  the  mortgagee  becomes  absolute,  the  wife's 
legal  right  by  survivorship  will  be  barred,  but  she  will  in 
general  be  entitled  to  the  equity  of  redemption,  if  she  sur- 
vives. If  the  husband  was  outlawed,  attainted,  or  convicted 
of  felony,  or  felo  de  se,  it  used  to  be  forfeited  to  the  Crown. 
It  is  liable  to  execution  for  his  debts ;  and,  if  he  survives 
his  wife,  it  is  to  all  intents  and  purposes  his  own.  Yet  if 
he  has  made  no  disposition  thereof  in  his  lifetime,  and 
dies  before  his  wife,  he  cannot  dispose  of  it  by  will,  inas- 
much as  it  has  not  been  transferred  from  the  wife  (d). 
3196. 

As  to  chattels  personal  in  possession  which  the  wife  has 
in  her  own  right,  as  ready  money,  jewels,  household  goods, 
and  the  like,  the  husband  has  an  immediate  and  absolute 
property  therein  by  the  marriage,  which  never  can  again 
revest  in  the  wife  or  her  representatives,  subject  to  an 
exception  created  by  ss.  21  and  25  of  the  stat.  20  &  21  Vict. 


Husband's 
interest  in 
wife's 
chattels 
personal. 


(6)  Burton,  §  220. 
{c)  Sugd.  ConcLBe  View,  147. 
{d)  2  BL  Com.  434 ;  Co.  Litt  46 
b,  351    a,   and   iL    1 ;   1   Bright's 


Husband  and  Wife,  94,  95,  98,  99, 
100,  105—6,  110  ;  D&nne  v.  Sort, 
2  Buss.  &  M.  361 ;  XhtberUyy.  Day, 
16  Beav.  33  ;  5  H.  L.  Cas.  388. 


IN  THE  WIFE*S  PROPERTY.  1181 

c.  85  (e).    But  chattels  personal,  en  autre  droit,  as  exe- 1^-  rv.  t.  i, 

cutrix  or  administratrix,  &c.,  do  not  belong  to  the  husband, 

though  he  survive,  but  go  to  the  administrator  de  bonis 
nonofthewife(/).    3197. 

As  to  the  wife's  chattels  personal  or  choses  in  action, 
which  comprise  debts,  legacies,  residuary  personal  estate, 
money  in  the  funds,  money  received  by  a  person  to  be 
appropriated  to  her  use,  Ac,  these  the  husband  may  have, 
if  he  reduces  them  into  possession.    They  then  become 
absolutely  and  entirely  his  own,  and  go  to  his  executors 
and  administrators,  or  as  he  bequeaths  them  by  will,  and 
shall  not  revest  in  the  wife.    But  if  he  dies  before  her,  and 
before  he  has  released  them  or  reduced  them  into  posses- 
sion, so  that  at  his  death  they  still  continue  choses  in 
action,  they  survive  to  the  wife,  whether  against  the  per- 
sonal representatives  of  the  husband,  or  against  his  trus- 
tees in  bankruptcy  or  insolvency,  or  his  assignees  for 
valuable  consideration.    If  he  survives  herj  he  will  not 
have  them  by  survivorship,  as  he  would  have  a  chattel 
real,  except  in  the  case  of  arrears  of  rent  due  to  the  wife 
before  her  coverture,  which  in  case  of  her  death  are  given 
to  the  husband  by  the  stat.  32  Hen.  8,  c.  37;  but  he  will 
still  be  entitled  to  the  chose  in  action  as  her  administrator, 
and  may  in  that  capacity  recover  such  things  in  action  as 
became  due  to  her  before  or  during  the  coverture  (g).    On 
taking  out  administration  to  her  estate,  he  will  become 
entitled,  as  her  administmtor,  to  aU  her  personal  estate 
which  was  outstanding  and  unrecovered  at  her  death.    And 
if  he  does  not  take  out  administration  to  her  estate,  but 
some  other  person  does,  the  husband  wiU  be  entitled  to 
any  surplus  which  may  remain  after  paying  the  wife's 
debts.     If  the  husband  dies  before  he  or  some  other 

(e)  See  supra,  par.  8186.  S4,  39. 

(/)  2  BL  Com.  486  ;  Co.  Litt.  (7)  2  Bl.  Com.  484— 5  j  Co.  Litt. 

351  b. ;  1  Bright*8  Husb.  and  Wife,      351  b. 
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pt.  TV.  T.  1,  person  has  administered  to  her  estate,  his  personal  repre- 

sentatives  may  take  out  letters  of  administration  to  her 

estate,  and  recover  all  her  property  in  action  and  unre- 
covered  at  her  death,  even  though  such  property  was 
reversionary  at  her  death,  and  in  fact  did  not  cease  to  be 
so  imtil  after  the  death  of  the  husband,  as  where  he  died 
in  the  lifetime  of  a  prior  taker  of  the  property;  or,  if 
the  personal  representatives  of  the  husband  do  not  take 
out  administration  to  her  estate,  any  other  personal  repre- 
sentatives of  the  wife  may  recover  such  property.  But 
such  personal  representatives  are  trustees  for  the  persons 
beneficially  entitled  to  his  general  personal  estate,  under 
his  will,  or  imder  the  statutes  of  distribution,  or  under  his 
bankruptcy  or  insolvency,  or  otherwise,  as  the  case  may 
be,  as  to  any  surplus  which  may  remain  after  paying  the 
wife's  debts  (A).    3198. 

The  foregoing  paragraphs  must  be  read  subject  to  the 
modifications  of  the  law  relating  to  the  property  of  married 
women,  introduced  by  the  stat  83  &  34  Vict  c.  93  (i). 
3199. 

Where  the  wife  is  the  proprietor  of  land-tax  redeemed, 
and  the  husband  obtains  a  certificate  of  his  title  by  virtue 
of  his  marriage,  he  may  dispose  of  the  whole.  But  if  he 
only  makes  a  mortgage  of  it,  though  he  reserves  the  equity 
of  redemption  to  himself  alone,  it  is  only  a  disposition  pro 
tanto,  and  if  the  wife  survives,  the  equity  of  redemption 
will  belong  to  her  (ii).  3200. 
Disposition  As  to  the  disposition  of  the  reversionary  interest  of 
doxuuT  ^  married  women  in  chattels  personal  (in  cases  not  within 
"**^«^      the  stat  20  &  21  Vict  c.  57),  the  general  result  of  the 


women  in 


{h)  SeelBTight'8Hi]sb.Uid\rae,  Fleet  t.  PerrUu,  L.  R  3  Q.  R  5S6 ; 

36,  41,  42,  72,  77—8 ;  1  Wma.  on  4  Q.  R  (Ex.  Ch)  500. 

Exow.  6th  ed.  815 ;  Drew  v.  Long,  (0  See  infra,  p«r.  8216—3227. 

22  L.  J.  717  (V.O.  K);  Att-Gen.  (tt)  PigoU  y.  Pigott,  L.  R  4  Bq. 

V.  Partington,  1  Hurl  &  Colt.  198 ;  549. 
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cases  may  be  briefly  stated  in  these  general  terms  ( ; )  : —  i>  'Y-  t-.i, 

1.  An  assignment  by  a  married  woman  of  a  vested  re-  ':~-~ 

versionary  interest  in  chattels  personal,  if  bequeathed  or  ^'i^i  ^ 
settled  to  her  separate  use,  will  be  binding  upon  her  even  ll^ii^  * 
after  the  determination  of  the  coverture.  2.  A  married  '^*  *'' 
woman  cannot  directly  deprive  herself  or  be  deprived  of  a 
vested  reversionary  interest,  as  such,  in  personalty  not 
given  for  her  separate  use,  so  effectually  that  she  will  be 
precluded  from  asserting  a  claim  to  it,  if  her  husband  dies 
before  her  without  having  reduced  it  into  possession.  3. 
According  to  the  decisions  in  LacMon  v.  Adams  {k),  Creed 
V.  Pei^y  (/),  and  Wilson  v.  Oldliam,  cited  by  Mr.  Lewin 
in  his  work  on  Trusts,  2nd  ed.  296,  and  according  to  the 
opinion  of  that  eminent  lawyer,  the  late  Mr.  Jacob,  as 
stated  by  Mr.  Lewin,  a  married  woman  may  deprive 
hereelf  or  be  deprived  of  chattels  personal  in  which  she 
has  a  vested  reversionaiy  interest,  by  means  of  the  con- 
version of  that  reversionary  interest  into  an  interest  in 
possession  in  herself,  through  the  operation  of  merger 
consequent  upon  a  surrender  or  assignment  made  to  her 
of  the  prior  life  interest,  where  at  least  the  pei*son  to 
whom  that  prior  life  interest  is  limited  is  some  other 
person  than  her  own  husband,  and  by  means  of  a  sub- 
sequent reduction  of  the  property  into  the  possession  of 
the  husband.  But  according  to  the  decision  of  Lord 
Langdale  and  Lord  CoUenham  (m),  a  married  woman 
cannot  so  deprive  herself  or  be  deprived  by  means  of  such 
a  merger  and  acceleration  of  chattels  personal  in  which 
she  has  a  vested  reversionary  interest.  The  writer  of  these 
pages  conceives  that  the  opinion  of  Mr.  Jacob  was  right, 
for  the  reasons  given  by  the  writer  in  the  article  already 

(j)  See  an  article  on  this  subject,  {!)  2  Eq.  Rep.  42. 

by  the   writer  of  these   pages,  10  (m)  Whittle  v.  Henninj,  11  Beav. 

Jurist,  231,  243.  222,  and  2  FhU.  731. 

(Jc)  6  L.  J.  (N.  S.)  Chanc.  382. 
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i:.t»-rv 


P^  »^'  T  1.  referre»I  to  V.and ihat  ibe deciaion in  ITlMZe t. Hgnning 

was  wioiKr ;  but  in  the  mbsence  of  anr  deririon  of  the 

qne^tion  bv  the   House  of  Lonk,  the  doctnne  of  Lord 
CUUnhnm  in  Whittle  t.  Bennimg  most  be  deenied  to  be 
the  ]aw  of  the  land  ^o\    4.  If  the  nrrenioiianr  interest  of  a 
married  woman  in  penontltT  is  contingent,  and  bequeathed 
or  settled  to  her  separate  use,  and,  a  fortioii,  if  it  is  can- 
tingent  and  not  settled  to  her  separate  use,  she  cannot 
deprive  heiself  or  be  deprived  of  it,  so  as  to  be  bound  after 
the  determination  of  the  coverture.    3201. 
«»'at  » A 11      Bv  the  stat  20  4  21  Viet  c.  57,  it  is  enacted  as  fol- 
i^-P-ai  of  lows : — "  1.  After  the  Slst  day  of  December,  1857,  it  shall 
lu^ be  lawful  for  every  married  woman  by  deed  to  dispose  of 
»&4  every  future  or  reversionary  interest,  whether  vested  or 
.V-  ilJv^^  contingent,  of  such  married  woman*  or  her  husband  in 
^A^^^^  her  right,  in  any  personal  estate  whatsoever  to  which  she 
shall  be  entitled  under  any  instrument  made  after  the 
said  Slst  day  of  December,  1857  (except  such  a  settlement 
as  after  mentioned),  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  res6r\'ed  to 
her  in  regard  to  any  such  personal  estate,  as  fully  and 
effectually  as  she  could  do  if  she  were  a  feme  sole,  and 
also  to  release  and  extinguish  her  right  or  equity  to  a 
settlement  out  of  any  personal  estate  to  which  she  or  her 
husband  in  her  right,  may  be  entitled  in  possession  under 
any  such  instrument  as  aforesaid ;  save  and  except  that  no 
such  disposition,  release,  or  extinguishment  shall  be  valid 
imless  the  husband  concur  in  the  deed  by  which  the  same 
shall  be  effected,  nor  unless  the  deed  be  acknowledged  by 
her  as  hereinafter  directed :  Provided  always,  that  nothing 
herein  contained  shall  extend  to  any  reversionary  interest 
to  which  she  shall  become  entitled  by  virtue  of  any  deed, 
will,  or  instrument  by  which  she  shall  be  restrained  from 

(»)  Supra,  p.  1183,  n.  (j), 

(o)  2  Tudor's  Lead.  Cas.  inEqoity,  580. 
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alienating  or  affecting  the  same  (s.  1).    2.  Every  deed  to  pt.iv.t.  • 
be  executed  in  England  or  Wales  by  a  married  woman  for ■ 

Deods  by 

any  of  the  purposes  of  this  Act  shall  be  acknowledged  by  thom  to »» 
her,  and  be  otherwise  perfected,  in  the  manner  in  and  by  ^^^s^- 
the  Act  passed  in  the  third  and  fourth  years  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  intituled  An 
Act  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,  prescribed 
for  the  acknowledgment  and  perfecting  of  deeds  disposing 
of  interests  of  married  women  in  land  ;  and  every  deed  to 
be  executed  in  Ireland  by  a  married  woman  for  any  of  the 
purposes  of  this  Act  shall  be  acknowledged  by  her  and  bo 
i^therwise  perfected  in  the  manner  in  and  by  the  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  An  Act  for 
the  abolition  of  fines  and  recoveries,  and  the  substitution  of 
more  simple  modes  of  assurance,  in  Ireland,  prescribed  for 
the  acknowledgment  and  perfecting  of  deeds  disposing  of 
interests  of  married  women  in  land ;  and  all  and  singular 
the  clauses  and  provisions  in  the  said  Acts  concerning  the 
disposition  of  lands  by  married  women,  including  the  pro- 
visions for  dispensing  with  the  concurrence  of  the  husbands 
of  married  women,  in  the  cases  in  the  said  Act  mentioned, 
shall  extend  and  be  applicable  to  such  interests  in  personal 
estate  and  to  such  powers  as  may  be  disposed  of,  released, 
or  extinguished  by  virtue  of  this  Act,  as  fully  and  effec- 
tually as  if  such  interests  or  powers  were  interests  in  or 
powers  over  land  (s.  2).     3.  Provided  always,   that  the  The  power 

.     .  _  ,     under  tliis 

powers  of  disposition  given  to  a  marned  woman  by  this  Act  not  to 
Act  shall  not  interfere  with  any  power  which  inde- '^^^^t^®' 
pendently  of  thid  Act  may  be  vested  in  or  limited  or  re^ 
served  to  her,  so  as  to  prevent  her  from  exercising  such 
power  in  any  case,  except  so  far  as  by  any  disposition  made 
by  her  under  this  Act  she  may  be  prevented  from  so  doing, 
in  consequence  of  such  power  having  been  suspended  or 

M  M  2 
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Ft.  IV.  T.  1, 
Ch.  3,  8.  3. 

Interest^}  of 

women 

under  their 

iiiurriiigc 

Hettlciacnts 

not  to  bo 

affected. 


Arroare  of 
income  of 
■wife's 
chodosin 
action. 


Release  by 
husband. 


extinguished  by  such  disposition  (s.  3).  4.  Provided  always 
that  the  powers  of  disposition  hereby  given  to  a  married 
woman  shall  not  enable  her  to  dispose  of  any  interest  in 
personal  estate  settled  upon  her  by  any  settlement  or 
agreement  for  a  settlement  made  on  the  occasion  of  her 
marriage  "  (s.  4).     3202. 

Arrears  of  income  of  the  wife's  property  consisting  of 
choses  in  action  not  reduced  into  possession  by  the  hus- 
band, belong  to  the  wife  by  survivorship,  and  not  to  the 
representatives  of  the  husband  or  bis  assignees  (p).    3203. 

Where  the  wife  has  any  right  or  duty  which  by  possibility 
may  arise  during  the  coverture,  the  husband  may  by  release 
discharge  it  (g).  A  husband  may  release  a  personal  an- 
nuity secured  by  bond  to  which  his  wife  is  entitled,  so  as  to 
bind  his  wife,  even  if  she  survives  him  (r).  And  at  Law  a 
man  may  even  release  a  cause  of  action  which  his  wife  has 
as  executrix  or  administratrix  («).  But  where  the  wife  has 
a  right  or  duty  which  cannot  by  any  possibility  accrue  to 
her  during  the  coverture,  the  husband  cannot  release 
it  (0.    3204. 


Pr.TV.T.l, 
Ch.  3,  s.  4. 

I.  Pin- 
money. 


Section  IV. 

Pin-Money  and  Paraphernalia, 

I.  Pin-money  is  not  deemed  to  be  an  absolute  gift  It 
is  not  considered  like  money  set  apart  for  the  sole  and  sepa- 
rate use  of  the  wife  during  coverture ;  but  it  is  a  sum  pay- 
able by  the  husband  to  the  wife,  in  virtue  of  a  particular 


(p)  Wilkinaon  y.  CharUtworik,  10 
Beav.  334. 
iq)  2  Pres.  Shep.  T.  822. 
(f)  Sore  V.  Becker,  12  Sim.  465. 


(<)  2  Pns.  Shep.  T.  S3S. 
(<)2    Pres.    Shep.    T.    822; 
BrighVs  Hoflb.  &  Wife,  73. 
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arrangement,  and  to  be  applied  by  the  wife  in  attiring  her  pt.  iv.  t.  i, 

person  in  a  manner  suitable  to  the  rank  of  her  husband, 

and  in  defraying  other  personal  expenses — a  sum  allowed 
to  save  the  trouble  of  a  constant  recourse  by  the  wife  to 
the  husband,  in  order  to  meet  her  ordinary  personal  ex- 
penses (t^).     3205. 

Such  being  the  peculiar  nature  of  this  provision,  the  wife  Arroa» 

thereof. 

cannot  make  such  a  disposition  of  it  as  she  can  of  her  sepa- 
rate estate.  And  Courts  of  Equity  refuse  to  call  upon  the 
husband  to  pay  beyond  the  arrears  of  a  year,  although  sti- 
pidated  for  by  a  marriage  settlement.  For,  setting  aside 
the  presumed  satisfaction  by  acquiescence,  the  money  is 
meant  to  dress  the  wife  during  the  year,  so  as  to  keep  up 
the  dignity  of  the  husband,  and  not  for  the  purpose  of 
accumulation.  And,  on  the  same  principle,  the  personal 
representatives  of  the  wife  are  not  allowed  to  make  any 
claim  even  for  arrears  of  a  year  (x),    3206. 

IL  The  wife's  paraphernalia  are  personal  apparel  and  ii.  Pftra* 
ornaments  of  the  wife,  suitable  to  her  rank  and  condition 
in  life  (y).    Old  family  jewels,  although  worn  by  the  wife, 
do  not  constitute  a  part  of  her  paraphernalia,  unless  she 
has  acquired  them  by  gift  or  bequest  (-«).     3207. 

At  Law,  the  husband  may,  in  his  lifetime,  but  not  by  his  Ruio  of  Law 

Twtpecting 

will,  dispose  of  the  wife's  paraphernalia,  with  the  exception  t^c°>- 
of  necessary  apparel.    And  they  are  liable  to  the  claims  of 
creditors,  with  the  like  exception.    And  if  the  articles  5"'®  <>' 

'  *  Equity, 

were  given  by  the  husband,  either  before  or  after  marriage  Jore^^^f 
Courts  of  Equity  fully  recognise  this  right  of  the  husband  hfJbSind ; 
and  his  creditors,  instead  of  treating  the  articles  as  ab- 
solute gifts  to  the  wife,  as  her  own  sepik-ate  property ; 


(«)  See  Story's  Eq.  Jur.  §  1376  a,  (y)  Story's  Eq.  Jur.  §  1376  ;  11 

and  note ;  2  Spence's  Eq.  Jur.  600,  Jarm.  k  Byth.  by  Sweet,  442  ;  2  Bl. 

501.  Com.  436. 

(x)  Story's  Eq.  Jur,  §  1875  a,  and  (s)  JervoUe  v.  JtrvoUe,  17  Beav. 

note ;  2  Spence's  Eq.  Jur.  601.  660. 


Z'A^  nr  -r^s:*  flPvXATX  KRizz 


^  -  kzlmma  JL  'Lii^  sitt   if  unuBiis    'uyming  ■awwi'ir   dw 


'  7  ULT  loc^  «I:flL  zjiST  w:IL  ~}«  fii  II  ■■!  ii  iSmabist  pS^  to  her 

lT.«':iia«L  atH:;/;iflP  le  SifC  xa  cbbc&hr  csa  4iapogo  erf 
ill  .-^ 


?-  rr  TL :,      L  With  rE^iri  :•:  \L^  ruears  ef  acr^airii^  a  sepanite 


rV^"^      1.  Whererw  Kal  o? penccal est&ie  fe  citoi, gnntedp  or 
P*"'   .,     de^ii^l  ^>,  or  settl-Eii  en.  a  wrnz^m^  efAcr  with  or  trithoot 


it»-^.'««»    'r 


tLe  xnterrentim  cf  trsste^,  whether  afttf  nmniage,  or  as  a 
pTFTision  ou  marmg?.  cr  not  in  eanleoipfaition  of  immediate 
iuarri2ce,  ac<l  whether  br  her  husband  or  hr  a  mere  stran- 
^ler,  it  win  be  sepai^e  estate,  if  it  cleaiir  af^wars  from  the 
deed  or  will  itself  that  the  property  was  intended  for  her 
separate  use  (&;.  Thus,  not  to  mention  other  instances 
where  the  intention  is  more  obrions,  a  legaej  to  a  married 
woman,  with  a  declaration  ''that  her  receipt  alone  shall  be 
a  sofficient  discharge  to  the  execntors,**  amounts  to  a  be- 
qnest  for  her  separate  nse.  So  a  bequest  to  a  married 
woman  "for  her  own  nse,  and  at  her  own  disposal,**  has 
been  held  to  be  a  bequest  to  her  separate  use  (c).    But 

(a)  StoryflEq.  Jar.81376,1377;  Gomlder  t.  Camw»^  1  D.  F.  &  J. 

11  JamL  k  BytL  by  Sweefc»  442 ;  2  146. 

BL  Com.  486.  (<-)  Stoiy's   Bq.    Jnr.   |   13S2 ; 

(5)  SUny'fl  Eq.  Jar.  g  13S0, 1881,  2  Spenoe's  Eq.  Jnr.  607 ;  2  Rop.  I^. 

1384  ;  2  Spence's  Eq.  Jar.  002,  507,  by  White,  1414  ;   2  jAnn.  WOk, 

Ml  ;  2  Rop.  Leg.  by  White,  1414  ;  2nd  ed.  19. 
arm.  Wills,    2nd    ed.   19,  20  ; 


>- 
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where  the  expressions  do  not  clearly  show  that  the  husband  i^-  ly.  t.  i, 

is  to  be  excluded  from  his  marital  rights,  the  wife  will  not 

take  for  her  separate  use.  Thus,  in  the  case  of  a  direction 
to  pay  money  into  her  own  proper  hands  "  for  her  own  use 
and  benefit/'  it  has  been  held,  that,  although  the  money 
is  to  be  for  her  own  use,  yet  there  is  nothing  in  that 
inconsistent  with  its  being  subject  to  the  husband's  marital 
rights  (d)„  And  a  direct  devise  or  beq^uest  "  for  her  sole 
use  and  beneiit,'^T6"  a  woman  who  is  either  single  or  wUl 
become  discovert  on  the  death  of  the  testator,  does  not 
amount  to  a  gift  to  her  separate  use  (e) ;  unless  aided 
by  other  expressions  in  the  will,  or  other  circumstances, 
such  as  the  fact  that  the  instrument  shows  that  the  mar- 
riage of  the-  person  spoken  of  was  contemplated  by  the 
author  of  it  (/).  But  a  gift,  by  way  of  trust,  "  for  her 
sole  benefit,"  to  a  married  woman,  does  create  a  separate 
estate  {g).    3209. 

Where  personal  chattels  are  given  for  the  separate  use  of 
a  married  woman,  a  trustee  should  always  be  interposed, 
in  order  to  exclude  the  legal  title  of  the  husband,  who  might 
otherwise  defeat  the  tmst  by  delivering  the  property  to  a 
purchaser,  &c.,  without  notice  (h).    3210. 

If  a  husband  assigns  furniture  to  a  trustee  for  the  use 
and  benefit  of  his  wife,  though  it  be  in  consideration  of 
money  held  in  trust  for  her  separate  use,  and  given  up 
to  the  husband,  the  assignment  of  the  furniture  is  void 
as  against  his  trustees  in  bankruptcy,  if  it  remains 
in  the  joint  possession  of  the  husband  and  wife,  unless 
registered  under  the  Bills  of  Sales  Act  (i).    3211. 

{d)  Story'i  Eq.  Jur.  §  1888  ;  2  (/)  In  re  TaneyU  Trut/ty  L.  K.  1 

Bpenoe'8    Eq.    Jur.    608—511  ;    2  Eq.  661. 

Jarm.  T^^lg,  2nd  ed.  19,  20.     See  {3)  Green  v.  Britten,  1  D.  J.  & 

also  SpireU  v.  WHlowSy  3  D.  J.  &  S.  Sm.  649. 
298.  (A)  11  Jafm.  ft  Byth.  by  Sweet, 

(0)  GilbeH  v.  Levoit,  1  D.  J.  &  S.  446. 
38.     See    also    LeioU  v.   Mathewi,  (t)  Ashton  y.  BlacUhaw,  L.  R.  9 

L.  E.  2  Eq.  177.  Eq.  510. 
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i^.  IV.  T.  1,      2.  Ey  the  custom  of  London,  a  married  woman  may 


carry  on  trade  within  the  City,  as  a  sole  trader,  and  be 

2.  By  carry.  "^  •" 

^  rate  li^^l®  as  such.     But,  independently  of  any  such  custom, 

L^do^,  or  i^  i^  '^^  agreed  between  the  lusband  and   wife,  before 

SSS^J^  marriage,  that  the  wife  shall  be  allowed  to  cany  on  a 

before  Separate  trade,  such  an  agreement  will  be  maintained  at 

marriage  ;  _  _ 

Law  against  the  husband;  and  being  an  agreement  for 
valuable  consideration,  namely,  that  of  the  intended 
marriage,  it  will  also  be  maintained  at  Law  against  his 
mcntaSer"  ^^^^^^^s.  And  if  such  an  agreement  is  made  after  mar- 
™**''"*'*«^'  riage,  and  trustees  are  interposed,  it  will  be  maintained 
at  Law  against  the  husband ;  and,  if  it  is  for  valuable 
consideration,  against  his  creditors  also;  for  in  such 
case,  the  wife's  trustees  will,  at  Law,  be  entitled  to  the 
property  assigned,  and  to  the  increase  and  profits  thereof, 
and  she  will  be  considered,  at  Law,  as  their  agent,  and 
her  possession  as  their  possession.  The  trustees,  however, 
will  be  regarded,  in  Equity,  as  holding  such  property,  and 
receiving  the  increase  and  profits  thereof,  for  the  sole 
and  separate  use  of  the  wife.  And  thus,  in  such  cases, 
where  trustees  are  interposed,  the  beneficial  interest  in 
the  property,  and  the  increase  and  profits  thereof,  are 
secured  to  the  wife  by  the  joint  operation  of  Law  and 
Equity.  By  the  operation  of  Law,  the  legal  estate  is 
vested  in  the  trustees,  and  taken  out  of  the  power  of  the 
husband.  By  the  operation  of  Equity,  the  beneficial 
interest  is  vested  in,  and  secured  to,  the  wife,  against  her 
husband,  and,  if  the  agreement  is  for  valuable  considera- 
tion, against  his  creditors  also.  But  even  where  there  are 
no  trustees  interposed,  such  an  agreement  has  the  force,  in 
Equity,  of  creating  a  separate  estate  for  the  wife,  and 
securing  it  against  the  husband,  and,  if  the  agreement  is 
even  though  for  Valuable  consideration,  against  his  creditors  also.    And 

the  agree* 

raent  be      this  IS  the  casc  even  though  it  be  a  mere  implied  agreement. 
Implied.       gQ  ^i^Q^  jf  i-j^e  husband  should  permit  his  wife,  after  the 
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marriage,  to  carry  on  business  on  her  sole  and  separate  ^ivt,!. 

account,  all  her  earnings  in  the  trade  will  be  her  separate 

property.  And  if  a  husband  should  desert  his  wife,  and 
she  should  be  enabled,  by  the  aid  of  her  friends,  to  carry 
on  a  separate  trade,  her  earnings  in  such  trade  will  be 
enforced  in  Equity  against  her  husband  (ii),  indepen- 
dently of  the  statute  20  &  21  Vict.  c.  85,  ss.  21,  25. 
3212.      . 

Where  the  property  is  vested  in  trustees,  care  must  be 
taken  that  the  negotiations  are  not  carried  on  in  the 
name  of  the  wife,  as  by  taking  notes  or  other  securities 
in  her  name;  for  then  they  will,  at  Law,  be  held  to 
belong  to  the  husband,  although  it  will  be  otherwise  in 
Equity  (j).     3213. 

3.  By  the  stat.  20  &  21  Vict.  c.  85,  s.  21,  and  21  &  22  s.  Bysut. 

•^  '  '  20  &  21  Vict. 

Vict.  c.  108,  8.  8,  if  a  wife  is  deserted  by  her  husband,  she  Jj^'aJvlct. 
may  obtain  an  order  of  protection  of  her  property  against  ^-  ^^' 
her  husband  and  his  creditors ;  and  by  s.  25  of  the  former 
Act,  if  she  is  judicially  separated,  she  is  to  be  considered 
as  a  feme  sole  as  regards  her  property;  and  in  case  of 
subsequent  cohabitation,  it  shall  be  held  to  her  separate 
use,  subject  to  any  agreement  (A;).     3214. 

This  Act  is  retrospective,  extending  back  to  the  com- 
mencement of  the  desertion ;  so  that  a  will  made  by  the 
woman  after  desertion,  and  before  the  order  of  protection, 
operates  upon  property  acquired  by  her  since  and  during 
the  whole  period  of  desertion  (kk).     3215. 

4.  By  the  stat.  33  &  34  Vict.  c.  93,  it  is  enacted  as  4.  under 

•^  the  stat.  3S 

follows:—  A  34  Vict.  c. 

"  The  wages  and  earnings  of  any  married  woman  acquired  ^"^gj. 
or  gained  by  her  after  the  passing  of  this  Act  in  any  J^™^*°^ 
employment,  occupation,  or  trade  in  which  she  is  engaged  pw^j?^ 

(m)  See  Story'B  Eq.  Jur.  §  1885—  (h)  See  supra,  par.  3186—3191. 

1387  ;  2  Spence'B  Eq.  Jur.  603.  {kk)  In  the  Goods  of  Ann  EUioU, 

U)  Story's  Eq.  Jur.  §  1386.  L.  R.  2  Prob.  274. 
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Pr.  IV.  T.  1,  or  which  she  carries  on  separately  from  her  husband^  and 

Ch-  8, «.  6.  r  J 

also  any  money  or  property  so  acquired  by  her  through  the 

exercise  of  any  literaiYj  artistic,  or  scientific  skill,  and  all 
investments  of  such  wages,  earnings,  money,  or  property, 
shall  be  deemed  and  taken  to  be  property  held  and  settled 
to  her  separate  use,  independent  of  any  husband  to  whom 
she  may  be  married,  and  her  receipts  alone  shall  be  a 
good   discharge   for  such   wages,   earnings,   money,   and 
property  *'  (s.  1).     3216. 
n^poBitain      "Notwithstanding  any  provision  to  the  contrary  in  the 
^ed^*  Act  of  the  tenth  year  of  George  the  Fourth,  chapter 
d^'^  hor  twenty-four,  enabling  the  Commissioners  for  the  Beduction 
property,     of  the  National  Debt  to  grant  life  annuities  and  annuities 
for  terms  of  years,  or  in  the  Acts  relating  to  savings  banks 
and  post  office  savings  banks,  any  deposit  hereafter  made 
and  any  annuity  granted  by  the  said  Commissioners  under 
any  of  the  said  Acts  in  the  name  of  a  married  woman,  or 
in  the  name  of  a  woman  who  may  marry  after  such  deposit 
or  grant,  shall  be  deemed  to  be  the  separate  property  of 
such  woman,  and  the  same  shall  be  accounted  for  and  paid 
Proviso.      to  her  as  if  she  were  an  unmarried  woman ;  provided  that 
if  any  such  deposit  is  made  by,  or  such  annuity  granted 
to,  a  married  woman  by  means  of  moneys  of  her  husband 
without  his  consent,  the  Court  may,  upon  an  application 
under  section  nine  of  this  Act,  order  such  deposit  or 
annuity  or   any  part   thereof  to    be   paid   to    the  hus- 
band "  (s.  2).     321 7. 
As  to  a  '<  Any  married  woman,  or  any  woman  about  to  be  married, 

nuirriod 

pro°^*  in  ^^y  ^PPly  *^  ^^®  Governor  andCompanyof  the  Bank  of  Eng* 
land,  or  to  the  Governor  and  Company  of  the  Bank  of  Ire- 
land, by  a  form  to  be  provided  by  the  governor  of  each  of  the 
said  banks  and  company  for  that  purpose,  that  any  sum 
forming  part  of  the  public  stocks  and  funds,  and  not  being 
less  than  twenty  pounds,  to  which  the  woman  so  applying 
is  entitled,  or  which  she  is  about  to  acquire,  may  be  trans- 


the  funds. 
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f erred  to  or  made  to  stand  in  the  books  of  the  governor  and  ^-^^^  J*  5/ 
company  to  whom  such  application  is  made  in  the  name 
or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  on  such  sum  being  entered 
in  the  books  of  the  said  governor  and  company  accordingly 
the  same  shall  be  deemed  to  be  the  separate  property  of 
such  woman,  and  shall  be  transferred  and  the  dividends 
paid  as  if  she  were  an  unmarried  woman ;  provided  that  if 
any  such  investment  in  the  funds  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his 
consent,  the  Court  may,  upon  an  application  under  section 
nine  of  this  Act,  order  such  investment  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid  to 
the  husband'' (s.  8).    3218. 

"  Any  married  woman,  or  any  woman  about  to  be  married,  ^i^^ 


womans 


may  apply  in  writing  to  the  directors  or  managers  of  any  property  in 

,    ,  rf.  11  •  T  a  Joint  stock 

incorporated  or  joint  stock  company  that  any  fully  paid  up  company, 
shares,  or  any  debenture  or  debenture  stock,  or  any  stock 
of  such  company,  to  the  holding  of  which  no  liability  is 
attached,  and  to  which  the  woman  so  applying  is  entitled, 
may  be  registered  in  the  books  of  the  said  company  in  the 
name  or  intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  use,  and  it  shall  be  the  duty  of 
such  directors  or  managers  to  register  such  shares  or  stock 
accordingly,  and  the  same  upon  being  so  registered  shall  be 
deemed  to  be  the  separate  property  of  such  woman,  and 
sliall  be  transferred  and  the  dividends  and  profits  paid  as 
if  she  were  an  immarried  woman ;  provided  that  if  any 
such  investment  as  last  mentioned  is  made  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his 
consent,  the  Court  may,  upon  an  application  under  section 
nine  of  this  Act,  order  such  investment  and  the  dividends 
and  profits  thereon,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband  "  (s.  4).    821 9. 

"  Any  married  woman,  or  any  woman  about  to  be  married,  ^^^^ 
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Pr.  IV.  T.  1. 
Ch.  3,  ■.  5. 

woman's 
property  in 
a  society. 


Deposit  of 
moneys  In 
fraud  of 
creditors 
invalid. 


Penonal 
property 
coining  to  a 
marriwi 
woman. 


may  apply  in  writing  to  the  committee  of  management  of 
any  industrial  and  provident  society,  or  to  the  trustees  of 
any  friendly  society,  benefit  building  society,  or  loan  society, 
duly  registered,  certified,  or  enrolled  under  the  Acts  relating 
to  such  societies  respectively,  that  any  share,  benefit,  deben- 
ture, right,  or  claim  whatsoever  in,  to,  or  upon  the  funds 
of  such  society,  to  the  holding  of  which  share,  benefit,  or 
debenture  no  liability  is  attached,  and  to  which  the  woman 
so  applying  is  entitled,  may  be  entered  in  the  books  of  the 
society  in  the  name  or  intended  name  of  the  woman  as  a 
married  woman  entitled  to  her  separate  use,  and  it  shall 
be  the  duty  of  such  committee  or  trustees  to  cause  the 
same  to  be  so  entered,  and  thereupon  such  share,  benefit, 
debenture,  right,  or  claim  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  shall  be  transferable  and  pay- 
able with  all  dividends  and  profits  thereon,  as  if  she  were 
an  unmarried  woman;  provided  that  if  any  such  share, 
benefit,  debenture,  right,  or  claim  has  been  obtained  by  a 
married  woman  by  means  of  moneys  of  her  husband  with- 
out his  consent,  the  Court  may,  upon  an  application  under 
section  nine  of  this  Act,  order  the  same  and  the  dividends 
and  profits  thereon,  or  any  part  thereof,  to  be  transferred 
and  paid  to  the  husband  "  (s.  5).     3220. 

"  Nothing  hereinbefore  contained  in  reference  to  moneys 
deposited  in  or  annuities  granted  by  savings  banks  or 
moneys  invested  in  the  funds  or  in  shares  or  stock  of  any 
company  shall  as  against  creditors  of  the  husband  give 
validity  to  any  deposit  or  investment  of  moneys  of  the 
husband  made  in  fraud  of  such  creditors,  and  any  moneys 
so  deposited  or  invested  may  be  followed  as  if  this  Act  had 
not  passed  "  (s.  6).    3221. 

"  Where  any  woman  married  after  the  passing  of  this  Act 
shall  during  her  marriage  become  entitled  to  any  personal 
property  as  next  of  kin  or  one  of  the  next  of  kin  of  an 
intestate,  or  to  any  sum  of  money  not  exceeding  two 


THE   wife's  separate   ESTATE.  1195 

hundred  pounds  under  any  deed  or  will,  such  property  pt.  iv.  t.  i. 

V^II.   o,  S.  O* 

shall,  subject  and  without  prejudice  to  the  trusts  of  any 

settlement  affecting  the  same,  belong  to  the  woman  for  her 
separate  use,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  the  same  "  (s.  7).     3222. 

"  Where  any  freehold,  copyhold,  or  customary  hold  pro-  Rcai  pro- 
perty shall  descend  upon  any  woman  married  after  the  ^JSri&***  * 
parsing  of  this  Act  as  heiress  or  co-heiress  of  an  intestate,  ^^^^^ 
the  rents  and  profits  of  such  property  shall,  subject  and 
without  prejudice  to  the  trusts  of  any  settlement  affect- 
ing the  same,  belong  to  such  woman  for  her  separate  use, 
and  her  receipts  alone  shall  be  a  good  discharge  for  the 
same  "  (s.  8).     3223. 

"  In  any  question  between  husband  and  wife  as  to  pro-  How  quos- 

"     ■*  ■*■  tions  as  to 

perty  declared  by  this  Act  to  be  the  separate  property  of  ^J'"^^ 
the  wife,  either  party  may  apply  by  summons  or  motion  TOtuod. 
in.  a  summary  way  either  to  the  Court  of  Chancery  in 
England  or  Ireland  according  as   such  property  is  in 
England  or  Ireland,  or  in  England  (irrespective  of  the 
value  of  the  property)  the  judge  of  the  County  Court  of 
the  district  in  which  either  party  resides,  and  thereupon 
the  judge  may  make  such  order,  direct  such  inquiry,  and 
award  such  costs,  as  he  shall  think  fit ;  provided  that  any 
order  made  by  such  judge  shall  be  subject  to  appeal  in  the 
same  manner  as  the  order  of  the  same  judge  made  in  a 
pending  suit  or  on  an  equitable  plaint  would  have  been, 
and  the  judge  may,  if  either  party  so  require,  hear  the 
application  in  his  private  room  "  (s.  9).     3224. 
"  A  married  woman  may  effect  a  policy  of  insurance  upon  Married 

.  woman  may 

her  own  life  or  the  life  of  her  husband  for  her  separate  ©fleet poucy 
use,  and  the  same  and  all  benefit  thereof,  if  expressed  on  "^^• 
the  face  of  it  to  be  so  effected,  shall  enure  accordingly,  and 
the  contract  in  such  policy  shall  be  as  valid  as  if  made 
with  an  unmarried  woman.    3225. 

"A  policy  of  insurance  effected  by  any  married  man  on  ABtoiMur- 

oncoof  a 
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Pr.  IV.  T.  1,  his  own  life,  and  expressed  upon  the  face  of  it  to  be  for 

Vills      Oy     9*      0» 

the  benefit  of  his  wife  or  of  his  wife  and  children,  or  any 

hiwlmnd  for  •' 

boncfltof  q{  them,  shall  enure  and  be  deemed  a  trust  for  the  benefit 
of  his  wife  for  her  separate  use,  and  of  his  children,  or  any 
of  them,  according  to  the  interest  so  expressed,  and  shall 
not,  so  long  as  any  object  of  the  trust  remains,  be  subject 
to  the  control  of  the  husband  or  to  his  creditors,  or  form 
part  of  his  estate.  When  the  sum  secured  by  the  policy 
becomes  payable,  or  at  any  time  previously,  a  trustee 
thereof  may  be  appointed  by  the  Court  of  Chancery  in 
England  or  in  Ireland  according  as  the  policy  of  insurance 
was  effected  in  England  or  in  Ireland,  or  in  England  by 
the  judge  of  the  County  Court  of  the  district,  or  in  Ireland 
by  the  chairman  of  the  Civil  Bill  Court  of  the  division  of 
the  county,  in  which  tlie  insurance  office  is  situated,  and 
the  receipt  of  such  trustee  shall  be  a  good  discharge  to  the 
office.  If  it  shall  be  proved  that  the  policy  was  effected 
and  premiums  paid  by  the  husband  with  intent  to  defraud 
his  creditors,  they  shall  be  entitled  to  receive  out  of  the 
sum  secured  an  amount  equal  to  the  premiums  so 
paid"  (s.  10).    3226. 

Married  "  A  married  woman  may  maintain  an  action  in  her  own 

women  may  *       .i  »  •  i 

maintain  im  name  for  the  recovery  of  any  wages,  earnings,  money,  and 

action. 

property  by  this  Act  declared  to  be  her  separate  property, 
or  of  any  property  belonging  to  her  before  marriage,  and 
which  her  husband  shall,  by  writing  under  his  hand.  Lave 
a<m3ed  with  her  shall  belong  to  her  after  marriage  as  her 
separate  property,  and  she  shall  have  in  her  own  name  the 
same  remedies,  both  civil  and  criminal,  against  all  persons 
whomsoever  for  the  protection  and  security  of  such  wages, 
earnings,  money,  and  property,  and  of  any  chattels  or  other 
property  purchased  or  obtained  by  means  thereof  for  her 
own  use,  as  if  such  wages,  earnings,  money,  chattels,  and 
property  belonged  to  her  as  an  unmarried  woman ;  and  in 
any  indictment  or  other  proceeding  it  shall  be  sufficient  to 
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allege  such  wages,  earnings,  money,  chattels,  and  property  pt.  iv.  t.  i, 
to  be  her  property"  (s.  11).     3227.  

II.  As  to  the  wife's  power  of  disposing  of  her  separate  "-^^/^^f* 
estate,  all  pre-nuptial  agreements  for  securing  to  the  wife  ^pS^*  ^' 
separate  personal  property,  will  confer  on  her,  in  Equity,  "^^^^ ' 
unless  the  contrary  be  expressly  stipulated  or  implied,  the  jSSn  u^ 
same  power  of  disposing  of  such  separate  property,  by  will  Sfffroment ; 
or   otherwise,  as   an  unmarried  woman  would  have  (l), 
3228. 

With  respect  to  her  power  of  disposing  of  her  separate  JjJ|^  j^^ 
property,  where   no   trustee   is   interposed,  and   it  rests  *^^ 
merely  on  a  post-nuptial  agreement  of  the  husband,  if  the  3^^™°^ 
property  consists  of  personalty  or  an  estate  for  life  in  real 
property,  her  disposal  thereof  can   affect  her  husband's 
rights  alone ;  and  therefore  his  assent  is  conclusive  upon 
him.     And  if  real  property  is   settled  upon  her  in  fee 
in  trust  for  her  separate  use,  without  any  special  power 
of  appointment,  she  may  dispose  of  or  charge'  the  rents 
and  profits  aocruiug  during  her  life.     But  it  was  formerly 
held  that  she  can  only  dispose  of  the  inheritance  by  the 
ordinary  means  by  which  married  women  dispose  of  their 
real  property ;  because,  in  regard  to  real  estate,  her  own 
heirs  are  or  may  be  affected  in  their  interest  by  descent  (m). 
3229. 

And  where  an  estate  of  inheritance  was  given  her  by  a  where  it  is 

o  *'        given  by  a 

third  person,  during  the  coverture,  or,  as  it  seems,  before  S^^^J^" 
coverture,  for  her  separate  use,  it  was  formerly  held  that  co^JJSiro? 
she  could  not  dispose  of  it,  except  by  those  means  (that  is, 
by  a  deed   duly   acknowledged   under   the   Fines  and 
Recoveries  Act)  or  under  a  power :  but  if  such  a  power 
was  expressly  given  her,  she  might  dispose  pf  the  estate. 


(0  story's  Eq.  Jur.  §  1890;    2      Spence's  £q.  Jur.  504,  M3  ;  and  see 
Spence's  Eq.  Jur.  506,  507.  remarks  of    V.^C.    KindertUy,    in 

(?n)  Story's  Eq.  Jur.  §  1391 ;  2      i/iwe  v.  Morris,  i  Drewry,  87  -8, 
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Pr.  IV.  T.  1,  even  though  there  were  no  trustees  interposed  to  protect 

the  execution  of  the  power  (n).     3230. 

It  lias  been  subsequently  held,  however,  that  she,  like 
a  feme  sole,  by  virtue  of  her  ownership,  may,  by  deed  or 
will,  dispose  of  an  estate  of  inheritance  or  of  personalty 
settled  to  her  separate  use,  even  though  a  special  power  of 
appointment  be  given  her  (o).     3231. 

Where  personal  property,  whether  in  possession  or 
reversion,  or  a  life  interest  in  real  property,  is  given  by  a 
third  person,  for  the  separate  use  of  a  married  woman,  she 
has,  in  eflFect,  a  full  power  to  dispose  of  it,  unless,  from  the 
words  of  the  gift,  it  appears,  beyond  a  reasonable  doubt,  to 
have  been  the  intention  of  the  giver  that  this  absolute 
power  should  not  exist  (p).     3232. 

Where  a  But  whcrc  trustecs  hold  personal  property  in  trust  for  a 

xnarried 

7m^^^  married  woman  absolutely,  and  to  apply  the  income  for 
hS^SS^Sto  ^^r  separate  use  for  life,  she  has  a  life  interest  and  a  rever- 
wJenfS.*  sion,  and  she  has  the  power  of  disposition  of  her  life  interest 
during  coverture,  but  no  power  of  disposing  of  the  rever- 
sion until  she  is  discovert  (j).     3233. 
"(Jm^SSS     m*  ^^  property,  whether  in  fee  or  for  life,  and  per- 
SfSi^Sfc-  sonal  property  may  be  given  or  settled  to  the  separate  use 
of  a  woman,  though  unmarried  at  the  time  when  the  gift 
or  settlement   takes   effect,  and  the  gift  may  be  accom- 
panied by  a  prohibition  of  alienation  or  anticipation.     But 
a  separate  estate  and  a  mere  prohibition  of  alienation  or 
anticipation  are  both  suspended  whilst  and  as  often  as  a 
woman  is  discovert :  for,  the  separate  estate  of  course  only 
exists  during  coverture,  and  the  prohibition  of  alienation 

(n)  Story's  Eq.  Jur.  §  1888, 1392;  D.  194. 

2  Spence's  Eq.  Jur.  504,  507 ;  Har-  (p)  See  Story's  Eq.  Jur.  §  1393, 

rig  y.Mottjli'Bea.y.  169;   Lechmere  1394;  2  Spence's  Eq.  Jur.    513; 

V.  Brotheridgc,  32  Beav.  363.  Lechtnere  v.  Brothendge,  82  Beav. 

(o)  Tayli/r  v.  Meads,  34  L.  J.  (Ch).  853. 

203 ;  Pride  v.  Buhb,  L.  R.  7  Ch.  {q)  HanckeU  v.  Briicoc,  22  Beav. 

Ap.  64  ;  BUhoT^  v,  WoU,  L.  R  8  Ch.  496. 
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or  anticipation  is  exclusively  annexed  to  the    separate  ^^ 'J- t.i, 

estate ;   because  such  prohibition,  without  a    clause    of  

cesser,  is  inoperative  as  against  an  unmarried  woman,  and 
even  as  against  a  married  woman  if  the  gift  is  not  for  her 
separate  use,  just  as  it  is  void  as  against  a  man  (r).  So 
that  a  clause  against  anticipation,  unaccompanied  by  a 
gift  over  on  such  anticipation,  annexed  to  a  gift  to  the 
separate  use  of  a  female  for  life,  does  not  prevent  her  from 
alienating  her  whole  interest,  or  converting  all  the  pro- 
perty to  her  own  absolute  use,  before  she  is  married,  or 
after  she  becomes  discovert  (s).  And  if  the  property  con- 
sists of  a  sum  of  money  to  be  invested  in  the  purchase  of 
an  annuity,  she  is  entitled  before  her  marriage  to  have 
the  money  paid  to  her  at  once,  without  having  it  laid 
out  (t).    3234. 

Where  property  is  appointed  to  the  separate  use  of  a 
daughter,  with  a  restraint  on  anticipation,  and  she  was 
unborn  at  the  time  of  the  creation  of  the  power,  the  ap- 
pointment itself  is  good,  but  the  restraint  on  anticipation 
is  void,  as  being  contrary  to  the  rule  against  perpetuities 
(u).     3235. 

The  words  "  independent  of  her  husband  "  mean  no  more 
than  that  Equity  will  not  permit  the  marital  power  of 
the  husband  to  be  used  in  contravention  of  the  enjoy- 
ment of  the  property  according  to  the  terms  of  the  gift. 
If  there  is  no  restraint  on  alienation  of  the  separate  estate, 


(r)  2  Spenoe's  Eq.  Jnr.  511,  520 

^522 ;  Story's  Ec[.  Jar.  §  1382  a, 

1884 ;  1  Rop.  Leg.  by  White,  794  ; 

11  Jarm.  &  Byth.  by  Sweet,  473  ;  2 

Jann.  Wills,  2nd  ed.  80  ;  BaHon  v. 

Briscoe,  Jac.  603 ;  Tullett  v.  Arm- 

strong,  1  Beav.  1;  4  My.  &  Cr.  877  ; 

BaggeU  v.  Meux,  1   ColL    188,    1 

Pha.   628  ;  Re  Young's  Settlement, 

18  Beav.  199  ;  Wright  v.   Wright,  2 

Johns.  &  Hem.  647;  In  re  Elites 

VOL,  II. 


Tru8t8y  L.  B.  17  Eq.  409. 

(<)  Brown  v.  Pocock,  2  Rubs.  & 
My.  210,  overruling  the  decision  of 
Sir  /.  Leach,  2  My.  &  K.  189; 
Wright  v.  Wright,  2  Johns.  &  Hem. 
647. 

(t)  WoodmeOonv,  Walker,  2 'Rmbb, 
&  My.  197. 

(tt)  In  re  Teagucs  Settlement,  L. 
R.  10  Eq.  564 ;  In  re  Cunyngham^s 
SetUement,  L.  R.  11  Eq.  324. 

N  N 
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Ft.  1^- 2^ -^  she  has  an  alienable  estate ;  and  though  it  is  l^ally  en- 

■ joyable  independent  of  her  husband  in  the  sense  above 

mentioned,  yet  it  is  virtually  liable  to  be  destroyed  by  the 
influence  and  control  of  the  husband,  in  inducing  the  wife 
to  exercise  the  power  of  alienation  thus  incident  to  her 
separate  estate.  But  if  the  limitation  of  a  separate  estate 
is  accompanied  with  a  prohibition  of  Venation  or  anticipa- 
tion, she  has  an  unalienable  estate  during  the  coverture 
existing  at  the  time  when  the  gift  was  made,  or,  if  she 
was  then  discovert,  during  the  coverture  following  the 
gift ;  and  if  the  words  are  general  and  unrestricted  to  any 
particular  coverture,  during  every  subsequent  coverture  (v). 
3236. 

Where  a  sum  of  money  was  vested  in  trustees,  upon 
trust  to  pay  the  income  to  such  persons  as  a  married 
woman  should  appoint,  but  not  so  as  to  dispose  of  the 
same  in  the  way  of  anticipation,  and  in  default  of  such 
appointment  into  her  own  hands,  for  her  own  separate 
use,  notwithstanding  her  coverture,  independent  of  her 
husband  (naming  him),  &c,  the  allusion  to  her  present 
husband  did  not  restrict  the  generality  of  the  first  part  of 
the  provision,  so  as  to  confine  the  restraint  on  anticipation 
to  the  existing  coverture  (w).  But  in  the  case  of  a  devise 
or  bequest  to  a  married  woman,  independent  of  her  husband 
(naming  him),  for  her  separate  use,  or  for  her  separate  use 
independent  of  him,  the  limitation  to  her  separate  use  is 
restricted  to  her  present  coverture  (x).    3237. 

Restrictions  against  alienation  or  anticipation  will  not 
be  inferred  from  any  ambiguous  expressions.    They  must 


(v)  2  Spenoe's  Eq.  Jnr.  524  ;  Tul-  208. 

Utt  y.  Amutrowjiy  1  Beav.  1  ;  4  My.  (w)  In  re    Oaffet?9  SetHemeni,    1 

&  Or.  837  ;  BaggeU  v.  ifewx,  1  CoU.  Mac.  &  Goid.  641. 

138  ;  1  PhiL  627  ;  Clark  v.  Jacques^  (re)  Moore  v.   Morris,  4  Drewry, 

1    Beav.  86  ;  Dixon  v.  Dixon,    lb.  33. 
40 ;  Janti  v.  Salter,  2  Rubs.  A  My. 
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either  be  contained  in  express  words,  or  be  deducible  ^7  ^jj^p^^'g** 

plain  implication  (jy).     Hence  the  mere  circumstance  of 

the  interest  being  directed  to  be  paid  from  time  to  time 
will  not  prevent  the  wife  from  making  a  sweeping  appoint- 
ment at  once  (z).    And  a  woman  is  not  restrained  from 
the  power  of  alienating  her  life  interest,  because  it  is  given 
to  her  sole  and  separate  use,  and  is  to  be  paid  into  her  own 
proper  hands  and  upon  her  receipt  alone ;  such  expressions 
being  intended  only  to  exclude  the  marital  claims  of  any 
present  or  after-taken  husband,  and  not  to  control  that 
right  of  disposition  which  is  incident  to  property  (a).    But 
it  has  been  held  on  appeal,  that  where  a  testator  gives 
property  upon  trust  to  pay  the  rents,  &c.,  unto  such  person 
or  persons,  for  such  intents  and  purposes,  and  in  such 
manner  as  a  married  woman  by  any  writing  or  writings 
under  her  hand,  when  and  as  the  same  shall  become  due, 
but  not  by  way  of  assignment,  charge,  or  other  anticipation 
thereof,  shall,  notwithstanding  her  present  or  any  future 
coverture,  direct  or  appoint,  and  in  default  of  any  such 
direction  or  appointment,  or,  so  far  as  the  same,  if  incom- 
plete,  shall  not  extend,  into  her  proper  hands,  for  her  sole 
and  separate  use,  &c.,  for  which  purpose  her  receipts  in 
writing  shall,  notwithstanding  any  such  coverture,  be  good 
discharges;  there  the  restrictive  clause  "but  not  by  way  of 
assignment,  chaige,  or  other  anticipation  thereof,"  extends 
to  the  whole  gift,  and  applies  as  well  to  any  disposition 
made  as  incidental  to  the  separate  estate  which  she  is  to 
take  in  default  of  appointment,  as  to  any  appointment 
made  in  execution  of  the  power.    For  she  is  not  allowed 
to  direct  the  payment  or  application  of  the  rents,  &c.,  by 
way  of  assignment,  charge,  or  other,  anticipation;  and 

iy)  See  2  Spence's  Eq.  Jnr.  612,  V.-C.  KinderaUyy  in  Moore  v.  M(yrrU, 

522  ;  2  Jarm.  WlUb,  2nd  ed.  21.  4  Drewry,  37. 

{z)  1  Sagd.  Pow.  207 ;  2  Jarm.  (a)  1  Sogd.  Pow.  210 ;  2  Jarm. 

Wills,  2nd  ed.  21 ;  and  remarks  of  Wills,  2nd  ed.  21. 

N  N  2 
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Ft.  nr.  T.  1,  therefore  she  could  not  make  any  disposition,  as  incidental 

Cn.  3, 8.  5.  1  «. 

to  her  separate  estate,  to  take  effect  as  an  assignment, 

charge,  or  other  anticipation,  because  that  would  operate 
as  a  direction  (b).  And  where  trustees  are  directed  to 
receive  the  income  of  settled  property,  when  and  as  often 
as  the  same  shall  become  due,  and  to  pay  the  same  to  her 
or  t^  such  persons  as  she  shall  appoint,  or  to  permit  her  to 
receive  it  for  her  separate  use,  so  and  in  such  manner  that 
her  receipts  alone,  or  the  receipts  of  any  person  to  whom 
she  may  appoint  the  income  after  it  shall  become  due,  shall 
be  a  valid  discharge,  the  feme  is  restrained  from  antici- 
pating the  income  (c).     3238. 

A  Court  of  Equity  has  no  power  to  release  a  sepa- 
rate estate  from  a  restraint  on  anticipation  or  alienation, 
even  where  it  would  manifestly  be  for  the  benefit  of  the 
married  woman :  as  where  a  l^acy  of  considerable  amount 
is  given  to  her  on  condition  that  she  convey  away  a 
separate  estate  of  inconsiderable  value  (d),    3239. 

A  direction  to  settle  an  estate  upon  a  woman  for  life, 
without  power  of  anticipation,  implies  that  such  life  estate 
is  not  to  be  without  impeachment  of  waste  (e),    3239a. 

TV.  Gifts  to      IV.  Where  the  wife  bestows  her  separate  property  upon 

the  hualjand  ^  r     I        J      f 

by  tho  wife,  her  husband.  Courts  of  Equity  examine  the  transaction 
with  an  anxious  dread  of  undue  marital  influence ;  and 
if  they  are  required  to  give  sanction  or  effect  to  it,  they 
will  examine  the  wife  in  Court,  and  adopt  other  precautions 
to  ascertain  her  unbiassed  wishes  (/).  3240. 
Huaband'a  Whcrc,  howcvcr,  the  husband,  with  the  consent  of  the 
the  income,  wife,  is   ui  the  habit  of  receiving  the  income  of   her 

(6)  Brovmy,  BamfoTd,l'P}ul629,  {d)  Jtobinmn  v.   Whedwrightt  21 

reveniDg  decision  of  V.-C.  K,  11  Beav.  214;  6  D.  M.  &  G.  635. 

Sim.  127.  (e)  Clive  v.  CHve,  L.  B.  7  Ch.  Ap. 

[c)  Field  V.  £van8,  16  Sim.  875  ;  433. 

Baker  v.  Bradley,  7  D.  M.  ft  G.  597,  (/)  Story's  Eq.  Jur.  §  1395  ;  2 

overruling  the  decision  of  the  Court  Spence's  Eq.  Jur.  514. 
below ;  2  Sm.  &  Giff,  655—6, 660—3. 
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separate  estate,  it  is  regarded  as  showing  her  voluntary  pt.  iv.  t.  i, 

^  Ch.  3|  8.  5> 

choice  thus  to  dispose  of  it  for  the  benefit  of  the  family  (gr). 

3241. 

Separate  money  of  the  wife,  paid  to  the  husband  or 
placed  to  his  account  by  her  authority  or  with  her  con- 
currence, cannot  be  recalled,  whether  it  exists  unapplied 
and  capable  of  being  earmarked,  or  not  (A).  And  the  in- 
come of  separate  estate,  where  the  wife  is  of  unsound 
mind,  is  payable  to  the  husband  for  her  support,  if  he  is 
unable  to  maintain  her  (i).  But,  upon  principle,  it  clearly 
ought  to  be  held  to  be  payable  to  him,  even  if  he  is  able  to 
maintain  her.  The  opposite  doctrine  is  simply  monstrous. 
3242. 

V.  Where  a  married  woman  is  possessed  of  money  v.  Right  of 
arising  from  personal  property  settled  to  her  separate  use,  ^e's 

seporato 

she  may  dispose  of  it  either  by  deed  or  by  will ;  but  if  she  property 
makes  no  disposition  of  it,  it  will,  on  her  decease,  belong  JS^n^oi 
to  her  husband  in  his  marital  right,  without  taking  out  "^  *^ 
administration  (j).    And  where  it  is  stipulated  in  marriage 
articles,  that  the  intended  wife's  property  shall  be  for  her 
separate  use  to  all  intents  and  purposes  as  if  she  were  sole 
and  unmarried ;  in  such  case,  on  her  death  without  issue, 
and  without  having  made  any  appointment  of  the  property, 
the  husband  is  entitled  to  it  as  her  administrator,  and  not 
her  next  of  kin  (k).    3243. 

VI.  Except  under  the  20  &  21  Vict,  c.  85,  s.  26  (I),  l^J^^^ 
which  relates  to  women  judicially  separated,  a  woman®***®* 
cannot  render  herself  or  her  property  liable  at  Law,  for 

any  contract,  debt,  or  charge  created  by  her  during  the 

{g)  Story's  Eq.  Jnr.  §  1396  ;  see  {j)  MoUmy  v.  Kennedy^  10  Sim. 

2  Spenoe's  Eq.  Jnr.  514  ;  1  Lead.  254;  see  also  Tugman  v.  Hopkins^ 

Can.  Eq.  2nd  ed.  411.  4  M.  &  Gr.  389 ;  5  Scott,  N.  R. 

{h)  Caton  V.  Ridouiy  1   Mac.  &  464. 

Gord.  603 ;  Gardner  v.  Oardner,  1  (k)  Proudley  v.  Fidder,  2  My.  & 

GO.  126.  K.  67. 

(t)  2  Spencers  Eq.  Jur.  525.  (0  Bee  supra,  par.  3186. 
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^-  ^''^'}*  coverture,  not  even  for  necessaries.    But  a  mamed  woman 

Ch.  S,  b.  5.  ' 

having  separate  estate  (except  so  £ur  as  she  is  restrained 

from  anticipation),  being  considered  in  Equity  as  a  feme 
sole,  as  regards  the  separate  estate,  with  respect  to  the 
capacity  of  enjoying  it,  she  is  likewise  considered  as  a  feme 
sole  with  respect  to  the  citpacity  of  charging  the  estate 
with  debts  or  engagements.    No  personal  decade,  however, 
can  be  made  against  her:  the  Court  can  only  afifect  her 
separate  estate  in  the  hands  of  her  trustees :  she  cannot 
bind  her  person  at  all,  or  her  property  generally,  but  only 
her  separate  property  (m).    This  will  be  held  liable  for  all 
the  debts,  charges,  and  incumbrances  which  she  expressly 
charges,  or  which,  judging  firom  the  nature  thereof  it  may 
be  fedrly  inferred  that  she  intended,  or  which  she  ought  to 
be  deemed  to  have  intended,  to  charge  on  h^  separate 
estate,  and  for  her  breaches  of  trust,  except  so  far  as  she 
is  prevented  by  being  restrained  from  anticipation  (n). 
And  hence,  if  she  gives  a  promissory  note,  or  an  acceptance, 
or  a  bond  to  pay  her  own  debt,  or  if  she  joins  in  a  bond 
with  her  husband  to  pay  his  debts,  without  reference  to  her 
separate  estate,  it  will  be  intended  as  an  application  pro 
tanto  of  her  separate  estate ;  because  the  security  must 
have  been  executed  with  the  intention  that  it  should  operate 
in  some  way,  and  it  can  have  no  operation  except  as  against 
her  separate  estate.     And  if  she  employs  a  lawyer  upon 
her  own  responsibility,  or  an  agent  to  raise  money  on  the 
^    credit  of  her  name,  her  separate  estate  will  be  liable,  from 


(m)  story's  £q.  Jur.  §  1397,  and 
note,  and  1400,  note;  2  Spence's 
Eq.  Jut.  324,  325,  604,  515—518 ; 
see  remarks  of  KindenLey^  V.-C,  in 
Vaughany,  VandtnUgeti,2  Drewry, 
179—184  ;  BlaUhfard  v.  Woollty,  2 
Dr.  &  Sm.  204. 

(n)  CUv€  V.  CareWf  1  Johns.  & 
Hem.  199.     And  see  Johnson  v. 


OaUagher,  3  D.  F.  ft  J.  AH;  In  re 
Leedi  Banking  Cb.  L.  R.  3  Eq.  781 ; 
Picard  v.  Bine,  L.  R.  5  Ch.  Ap. 
274 ;  Mcffenry  v.  Davies,  L.  R.  10 
Eq.  88  ;  London  Ch4Mritred  Bank  of 
Australia  v.  LemprUrty  L.  R.  4  P.  C. 
572 ;  Mayd  v.  Field,  L.  R  3  Ch. 
D.  587. 
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the  nature  of  the  engagement.    But  it  would  seem  that  pt.  iv.  t.  i, 

her  separate  estate  would  not  be  liable  for  debt.s  of  an 

ordinary  character,  for  which  she  gives  no  security,  unless, 
at  least,  she  is  divorced  or  judicially  separated.  For  she 
may,  and  in  general  must,  be  presumed  to  have  intended 
that  these  should  be  paid  by  her  husband.  And  in  no  case 
will  the  Court  charge  the  corpus  of  the  separate  estate  in 
respect  of  her  general  obligations  (p).    3244. 

It  has  been  held  that  the  separate  estate  is  not  liable 
for  the  breaches  of  trust  or  other  torts  of  the  married 
woman  unconnected  with  such  separate  estate.  But  this 
decision  (to  say  the  least)  is  very  questionable  (oo),  3245. 

A  woman's  separate  estate  is  liable,  after  her  husband's 
bankruptcy,  to  debts  incurred  by  her  before  her  mar- 
riage (p).  8246. 

Unless  contrary  to  the  deed  of  settlement  of  the  company, 
a  married  woman  may  be  a  shareholder  in  a  joint-stock 
company  in  her  own  right,  so  as  to  bind  her  separate 
estate  (pp).    3247. 

It  has  been  held  that  where  she  has  a  life  interest  to  her 
separate  use,  with  a  general  power  of  appointment  by  will 
over  the  remainder,  she  does  not,  by  exercising  the  power, 
make  the  remainder  applicable  to  the  discharge  of  such 
engagements  as  would  bind  her  separate  property,  unless 
she  has  been  guilty  of  fraud  (q),     3248. 

Where  personal  property  is  vested  in  a  woman  for  her 


(o)  See  story's  £q.  Jnr.  §  1391— 
HOI,  and  notes  ;  2  Spence's  Eq.  Jnr. 
515,  516,  and  notes  ;  McHenry  v. 
Daviet,  L.  R  10  Eq.  88 ;  London 
Chartered  Bank  of  AustnUiu  v. 
Lempridre,  L.  R  4  P.  C.  572. 

(oo)  Wainford  v.  Heyl,  L.  R.  20 
Eq.  321. 

(p)  Chiibb  V.  Stretch,  L.  R.  9  Eq. 
555. 

(pp)  ^^  ^£  Leeds  Banking  (7o.,L.R. 


3  Eq.  781. 

(q)  Vaugham  v.  Vanderttegeny  2 
Drewiy,  165, 868  ;  Hobday  v.  Petert 
(No.  2),  28  Beav.  354  ;  Blatchford  v. 
WooUey,  2  Dr.  &  Sm.  204  ;  Shattock 
V.  Shattock,  L.  B.  2  Eq.  182.  As  to 
these  cases  see,  however,  remarks  of 
James,  L.  J.,  in  London  CJiartered 
Bank  of  Australia  v.  Lempri^re, 
L.  R.  4  P.  C.  572, 594,  596. 


12>A  TffE  WUlfs 

■^  "7  ^  >  ^.utnz^  lae  'TnL^m  jilt  restz^fzi:  on  aziiiacqpauoii),  with 

r'lZi^:^  i-zT.  ki  *bt  icciild  ct  deed  or  will  appoint ;  with 

z-zZLj^z^L-zi  V.  Ltr  txeniiziTS  ir  AininLSttaicKS ;  this  is 
-::'-^^''^ti:i  Vj  iji  ibg*:l^:e  rlit  ulf  b:r  sole  and  sepaiate 
3249. 


*  - 


Lft.  »iTT  n  jy  rrj-iria  liLciliiies  in!>::T:;red  by  wom<en  before  mazriage, 
■ir-li^^  the  Law  ^icems  now  to  sCand  ias :  L  In  the  caseof  women 
mATrif^l  cief  jn&  the  pa^r.g  of  Uie  star.  33  i  31  YicL  c  93, 
Auzast  9,  1S70,  the  h;i5lAnd  is  liable,  bj  the  Common 
Law,  for  debcs  contracted  by  his  wife  bdore  marriage.  2. 
In  the  case  of  women  mazried  since  Aognst  9,  1870,  and 
b»^fore  the  passing  of  the  stat.  37  &  38  Vict.  c.  50,  Jnly 
3^),  1874,  the  husband  is  not  liable  for  snch  debts,  but  the 
wife  is  liable.  And  this  liability  extends  even  to  property 
settled  to  her  separate  nse,  withont  power  of  anticipa- 
tion (rr).  3.  In  the  case  of  women  married  since  Jnly 
30, 1874,  the  husband  is  liable,  if  jointly  soed,  for  debts 
contracted  by  his  wife  before  marnage,  or  for  damages  for 
any  tort  committed  by  her  before  marriage,  or  for  the 
breach  of  any  contract  made  by  her  before  marriage,  in 
respect  and  to  the  extent  of  certain  specified  property  of 
the  wife,  or  by  reason  and  to  the  extent  of  a  confession  of 
liability  by  the  husband,  or  (to  the  extent  of  the  property 
of  the  wife)  by  reason  of  his  not  pleading  exemption  from 
liability.  And  the  wife  is  liable  jointly,  so  far  as  he  is  sued 
with  her  and  is  liable.  And  she  is  liable  separately,  so  hr 
as  she  is  sued  separately,  or  so  far  as  he  is  not  liable,  if  they 
are  sued  jointly.  3250. 
wom^'tobe  Where  in  England  the  husband  of  any  woman  having 
p^rilhVur^*'  separate  property  becomes  chargeable  to  any  union  or 
ttitiAnc^"of    parish,  the  justices  may  make  an  order  against  her  for  the 

hor  huB- 

band.         maintenance  of  her  husband  (33  &  34  Vict.  c.  93,  s.  13).  3251. 

(r)    London   Chartered    Bank  of         {rr)  Sanger  v.  SoMger,  L.  B.  11 
Australasia  v.  Lempri^e,  L.  R.  4  P.      Eq.  470. 
C.  672,  696—6. 


^ 
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"  A  married  viroman  having  separate  property  shall  be  pt.  iv.  t.  i, 

v>H.  3)  8.  O. 

subject  to  all  such  liability  for  the  maintenance  of  her 

Miiniod 

children  as  a  widow  is  now  by  law  subject  to  for  the  T^omaa  to 
maintenance  of  her  children :  Provided  always,  that  nothing  J^^^^**^ 
in  this  Act  shall  relieve  her  husband  from  any  liability  at  ^f S  her 
present  imposed  upon  him  bylaw  to  maintain  her  children  " 
(s.  14).    3252. 
VII.  A  covenant  by  an  intended  husband  alone,  to  settle  vii.  a  oovu- 

nant  to 

any  property  to  which  his  intended  wife  or  he  in  her  right  «jtuo  pro- 
might  become  entitled  during  the  coverture,  will  not  aflfect  J^JJ^^q^. 
property  subsequently  given  to  her  separate  use  («).    And  STX?-*'^*^ 
although  an  antenuptial  settlement  purports  to  give  the  S^^^ 
husband  a  life  interest  in  all  property  which  the  wife  might 
acquire  during  the  coverture,  yet  the  husband  will  take  no 
interest  in  property  afterwards  given   for  her  separate 
use(Q.    3253. 


Section  VI. 

The  Wife's  Equity  to  a  Settlement  or  Maintenance  out  of 

her  own  Property  (u), 

I.  Trustees  of  a  married  woman's  personalty,  not  settled  pt.  iv.  t.i, 

Cu   3  s.  6 

to  her  separate  use,  may  pay  it  over  to  her  husband  before        '     - 
Chancery  proceedings  are  taken  in  respect  of  it.     But,  on  tnwteee  of 
the  other  hand,  they  may  refuse  to  pay  it  over  to  him,  even  g^J^^ 
at  his  wife's  request,  unless  he  make  a  settlement,  where  J^touM. 
the  Court  would  require  him  to  make  one  (v).     3254. 

With  regard  to  cases  where  the  Court  requires  a  settle-  Equity  of 

(«)  Travert  v.  Trovers,  2  Beav.  (a)  See  Okaves  v.  PainCj  1  D.  J. 

179;  Orey  v.  Stuart,  2  Gif.  398.  &  S.  87. 

(t)  Duncan  v.  Cannan,  21  Beav.         (v)  HiU  on   Trustees,    409,  410, 

307.  415  ;  A;  Swan,  2  Hem.  &  MiL  34. 


1208  THE  wipe's  equity  TO  A  SETTLEBCENT. 

pt.  IV.  T.  1,  nient,  if  the  wife  has  real  property,  or  the  absolute  interest 

in  personal  property  (with  the  exception,  perhaps,  of  a 

<*efondwit,  term  for  years),  which  cannot  be  reduced  into  the  hus- 
huaband.  baud's  posscssiou  without  proceedings  in  Equity  (as  where 
the  legal  property  is  vested  in  trustees),  and  the  husband 
applies  to  a  Court  of  Equity  for  the  purpose  of  reducing 
the  property  into  his  possession ;  the  Court,  acting  upon 
the  maxim  that  he  who  seeks  equity  must  do  equity,  will 
not  give  it  up  to  him,  without  requiring  him  to  make  a 
suitablie  settlement  of  a  part  of  the  property,  or  of  some 
other  property,  for  the  due  maintenance  of  his  wife  in  case 
of  her  surviving  him  (a;),  with  a  provision  for  the  issue  of 
marriage  {y\  even  though  the  property  is  under  £200  (2;), 
unless  the  wife  and  children  are  already  amply  provided 
for  under  a  prior  settlement  (a),  or  the  right  to  a  settle- 
ment is  waived  or  lost  (5).  In  the  absence  of  a  contract 
to  that  effect,  an  inadequate  settlement,  even  before  mar- 
riage, of  a  part  of  the  wife's  property  does  not  deprive 
her  of  her  right  to  a  settlement  out  of  the  residue  of  her 
property,  though  vested  in  her  at  the  time  of  the  mar- 
riage (c).    3255. 

This  equity  of  the  wife  exists  in  the  case  of  a  chaige  on 
land  for  her  benefit,  even  though  there  be  a  power  of  entry 
and  receipt  of  the  rents  and  profits  [d).    3256. 
Refuflai  of        If  the  husbaud  does  not  choose  to  make  a  settlement  or 

the  husliand 

sotSemrat  provisiou  for  the  wife,  the  Court  will  not  ordinarily  take 
from  him  the  income  and  interest  of  his  wife's  fortune,  so 


(x)  Story's  Eq.  Jnr.  §  1404, 1405,  Spuxx   v.    Spiotar,   24    Beav.   865  ; 

1410,   1418  ;    2  Spence's  Eq.  Jur.  CHaconuUi  y.  Prodffert,  L.  B.  14  £q. 

482,  484.    See  Zdfe  Astoc  of  ScoU.  253  ;  8  Ch.  Ap.  388. 
V.  SiddaU^  3  D.  F.  &  J.  271.  (6)  Story's  Eq.  Jur.  §  1418, 1419; 

iy)  Story's  Eq.  Jur.  §  1406 ;  2  infra,  par.  8268—9. 
Spence's  Eq.  Jur.  488.  (c)  Barrow  v.  Barrow^  18  Beav. 

(s)  In  re  CuOer,  14  Beav.  220;  529. 
Re  KincaidCB  Trusty  1  Drewry,  326.  {d)  Duncombe    v.    Oreenacre,    28 

(a)  Story's    Eq.    Jur.    §    1416  ;  Beav.  472  ;  2  D.  F.  &  J.  509. 
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long  as  he  is  willing  to  live  with  and  maintain  her,  and  pt.  ly.  t.  i, 

^  o  »  Ch.  3, 8.  6. 

there  is  no  reason  for  their  living  apart.    Under  such  cir- 

cumstances^  the  Court  secures  the  fund,  so  as  to  give  her 
the  chance  of  taking  it  by  survivorship,  allowing  the 
husband,  under  its  order,  to  receive  the  income  and 
interest,  or  a  part  of  it  at  least  (a).    3257. 

Where  a  woman  is  indebted  at  the  time  of  her  marriage,  indcbtod- 

'-'      ness  of  wife 

she  has  no  equity  to  a  settlement  until  her  debts  are  pro-  onmauriago. 
videdfor(/).    3258. 

11.   The  trustees  in  bankruptcy  or    insolvency  of  a  it.  Equitv 

'^     "^  "^  of  the  wife, 

husband,  and  also  his  assignees  for  payment  of  debts  due  J^Jj^^^r^ 
to  his  creditors  generally,  are  bound  to  make  a  settlement  ^^^^^ 
on  the  wife  out  of  her  immediate  choses  in  action,  and  •"^"~- 
immediate,  absolute,  equitable  interests  in  chattels  per- 
sonal assigned  to  them,  in  the  same  way,  and  under  the 
same  circumstances,  as  he  would  be  bound  to  make  one  ; 
for  it  is  a  general  principle  that  such  trustees  take  the 
property  subject  to  all  the  equities  which  affect  the  bank- 
rupt or  insolvent  or  general  assignor.     Such  trustees  also 
take  the  property  subject  to  the  wife's  right  of  survivor- 
ship, in  case  the  husband  dies  before  the  trustees  have 
reduced  her  choses  in  action  and  equitable  interests  into 
possession  (g).    And  even  a  specific  assignee  or  purchaser 
from  the  husband,  for  valuable  consideration,  of  her  choses 
in  action  and  equitable  interests,  is  bound  to  make  such  a 
settlement.     And  no  assignment  of  them  will  convey  any 
right  to  the  assignee  or  purchaser  against  the  wife,  if  she 
survives  her  husband,  and  they  are  not  reduced  into  posses- 
sion in  his  lifetime  (h),     3259. 

There  is  this  distinction,  however,  between  the  case  of  whon  an 

immediate 

(e)  Story'8  Eq.  Jur.  §  1416  ;  see  {k)  Story's  Eq.   Jur.  §  1412  ;  2 

2  Spenoe's  Eq.  Jur.  490,  491.  Spenoe's   Eq.    Jur.    476  ;    ScoU   v. 

(/)  Barnard  v.  Ford,  L.  R.  4  Ch.  I^JieU,   3    Mac    8l    Gord.    604  ; 

Ap.  247.  Prole  v.   Soadi/y  L.   E.  8  Ch.  Ap. 

{g )  Story's  Eq.  Jur.  §  1411, 1421;  220. 
2  Spence'tt  £q.  Jnr.  476. 
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Ft.  IV.  T.  1,  the  husband  himself  and  his  specific  assignees  for  valu- 

\JiI«  0|  S«  u« 

able  consideration  on  the  one  hand,  and  the  case  of  his 

provision  la    .         ^  .        ,        i  ^  .         i  .  «. 

required,  tiustees  m  bankruptcy  or  insolvency,  or  assignees  for 
payment  of  debts  generally^  on  the  other  hand,  that  in 
the  case  of  the  former,  it  is  only  necessary  that  the  pro- 
vision for  the  wife  should  commence  from  the  death  of  her 
husband ;  whereas  in  the  case  of  the  latter,  it  is  necessary 
that  the  provision  should  commence  immediately,  because 
the  general  assignment  of  his  property  renders  him  in- 
capable for  a  time,  and  perhaps  for  ever,  of  affording  her  a 
suitable  support  (i).  3260. 
R^^sai  If  the  trustees  in  bankruptcy,  or  other  general  assignees 

^^^<»  claiming  title  under  the  husband,  refuse  to  make  a  settle- 
aettiement.  ^^^^  ^^^  ^^^  ^f^^  ^^^  ^^  doctriuc  appUcs  to  them,  as 

to   the  husband   himself,  when  he  refused  to  make  a 

settlement  (j).    3261. 
Life  interest     The  husbaud  cau  sell  the  life  interest  of  his  wife  in 
^xwnuaty.  personalty,  and  she   has  no  equity  to  a  settlement  as 

against  the  purchaser  {k).    3262. 
Noeauity        A  wifc  has  uo  cquity  to  a  settlement  out  of  arrears  of 

oot  of  .  /»  1  1  •  t 

arrears  of    past  mcomc  of  real  or  personal  property  as  against  the 
husband  or  his  particular  assignee  (Q.    3263. 

III.  Equity      III.  Whenever  the  wife,  as  defendant,  would  be  entitled 

of  the  wife, 

Sot  ^^'  ^  *^  equity  for  a  settlement,  out  of  her  equitable  interest, 
Siemmf  agai^t  hcr  husband  or  against  his  assignees,  she  may  assert 
on^her  hua-  .^^  ^  plaintiff  or  petitioner  (m).    3264 

r^tcy,  or  '     IV.  The  Court  has  a  fuU  discretion  as  to  the  amount  to 

insolvency. 

IV.  Amount  bc  Settled,  according  to  the  circumstances  of  each  case  (n). 

tobesetUod. 


(t)  Story's  Eq.  Jur.  §  1421.  (m)  Story's  Eq.   Jur.  §  1414  ;    2 

(j)  Story's  Eq.  Jur.  §  1415;  sapra,  Spence's  Eq.  Jur.  482,  484,  485 

par.  8267.  Walker  v.   Druri/,  17  Beav.  482 

(Jb)  Re  Dufy's   Tnut,   28   Beav.  QUaves  v.  Pain,  1  D.  J.  &  S.  87 

386.  ^  P<»^,  32  Beav.  621. 

{I)  In  re  Carr's  TrusU,  L.  K.  12         (»)   Waiher  v.    Drury,  17  Beav. 

Eq.  609.  482  ;  Smith  v.  SniUh,  3  Gif.  121. 
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In  the  absence  of  special   circumstances,  however,  the  pt.  iv.  t.  i, 

general  rule  or  the  common  course  has  been  to  settle  about 

one  half  on  the  wife  and  her  children  (o).  But  where  par- 
ticular reasons  have  occurred,  the  Court  has  frequently 
settled  the  whole :  as  in  Ma/rahall  v.  Fowler  (p),  where 
the  husband  had  taken  the  benefit  of  the  Insolvent  Debtors' 
Act,  and  was  moreover  abnost  entirely  dependent  on  charity; 
In  re  Kincaid's  Trust  (9),  and  Ward  v.  Yates  (r),  where 
the  husband  was  a  bankrupt,  and  the  fund  was  under 
£200 — so  small  a  sum  that  it  would  not  have  been  worth 
while  to  have  made  any  settlement  at  aU,  unless  the  whole 
had  been  settled ;  In  re  CuUer  (s),  and  in  Watson  v.  Ma/r- 
shaU  (t),  and  in  Francis  v.  Brooldng  (u),  Koeher  v. 
Stwrgis  (x),  Sqmres  v.  Ashford  (y),  Duncombe  v.  Oreen- 
acre  (z),  where  the  husband  was  an  insolvent  debtor ;  in 
Scott  V.  Spashett  (a),  where,  besides  other  special  circum- 
stances, the  husband  had  received  about  double  the  amount 
of  the  wife's  property  imder  a  previous  order,  and  no  settle- 
ment had  ever  been  made ;  in  Dunldey  v.  DunhUy  (6), 
Vaughxin  v.  Buck  (c),  and  Oent  v.  Harris  (d),  where  the 
husband  had  become  bankrupt,  and  had  deserted  his  wife ; 
and  In  re  Welchman  (e\  where  the  husband  was  a  bank- 
rupt, and  had  no  means  of  maintaining  his  wife  and  child. 
3265. 
V.  Where  a  settlement  is  made  to  give  effect  to  a  vdfe's  X  uxnita- 

*-'  tionfl  of  the 

settloment. 

(0)  Napier  v.  Napier,  1  Dm.  &         {t)  1  W.  R.  523. 
W.  410  }  Bagnhaw  t.  WinUr,  5  De         (u)  19  Beav.  847. 
G.  &  Sm.  466 ;  M'Cormick  v.  Ga/r-         (x)  22  Beav.  588. 
neU,  2  Sm.  &  G.  37  ;  5  B.  M.  ft  G.         {y)  23  Beav.  132. 
278  ;  Re  Oroffe^i  TrvMs,  3  Gil  583 ;         (2)  28  Beav.  472 ;  29  Beav.  578  ; 

2  Spenoe'B  £q.  Jur.  485  ;  1  Bright,  Newman  v.  WtUoriy  81  Beav.  34. 
Husb.   and  Wife,  241 ;  Spirett  v.         (a)  8  Mac.  ft  Gord.  599. 
Wiflows,  L.  R.  1  Ch.  Ap.  520.  (b)  4  De  G.  ft  S.  570  ;  2  D.  M.  ft 

(p)  16  Beav.  249.  G.  390. 

(9)  1  Drew.  826.  (c)  1  Sim.  (N.  S.)  284. 

(r)  1  Drew,  ft  Sm.  80.  (d)  10  Hare,  883. 

(»)  14  Beav.  220.  (c)  1  Gif.  31. 
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Pf  nr  T^K  equity  to  a  settlement,  there,  in  the  absence  of  special  dr- 
cmastances,  the  limitations  'gaiter  a  life  estate  to  heiself, 
and  in  default  of  her  issue  bv  the  present  or  anr  future 
hu'sband,  who  ahonld  attain  a  restai  interest;  ought  not  to 
be  upon  such  trusts  as  the  wife  should  appoint,  and,  for 
want  of  appointment,  for  her  next  of  kin,  but  to  the  hus- 
band, whether  he  survives  the  wife  or  not,  or  his  assignees. 
For  the  husband's  right  is  onlv  subject  to  the  equity  of  the 
wife  herself  and  her  issue  (/).    3266. 
tm/  *f^^l^       VL  To  avoid  the  expense  of  a  settlement,  where  the  fund 
wh!^r ''Knd  allowed  to  the  wife  is  small,  it  will  sometimes  be  ordered 
te  *i/iji.      ^  Y^  brought  into  Court,  or,  if  already  in  Court,  it  will  be 
retained  there,  and  the  dividends  directed  to  be  paid  to 
the  wife  for  her  life  (^).    3267. 
^♦5"* "       VII.  The  Court  will  not  insist  on  a  settlement  on  the 
wuvcd :      ^fife^  i^  at  any  time  before  a  settlement  under  the  decree 
is  completed,  or  at  least  before  proposals  are  made  under 
the  decree,  the  wife,  by  her  consent,  given  in  open  Court 
or  under  a  commission,  agrees  that  the  absolute  fund  shall 
be  wholly  and  absolutely  paid  over  to  her  husband,  except 
in  the  case  of  a  female  ward  of  the  Court  who  has  married 
without  its  authority  (&).     But  until  the  transfer  to  the 
husband  has  actually  been  made,  the  wife  can  revoke  her 
consent  ({).    3268. 
oru»t,or        The  equity  of  the  wife  to  a  settlement  may  be  lost  or 
suspended  by  her  own  misconduct.    Thus,  if  the  wife  (not 
being  a  ward  of   Court  married   without  its   consent) 
is  living  in  adultery,  apart  from  the  husband,  a  Court  of 

(/)  Carter  v.  TaggaH,  ID.  ft  M.  ft  Sm.  466 ;  Wtdson  v.  MankaO,  17 

286  ;  SpireU  v.    Willawg,  L.   K-    1  Beav.    863 ;    Walker  v.  Drwy,  17 

Ch.  Ap.  520  ;  4  Ch.  Ap.  407  ;  In  re  Beav.  482. 

SwfgUVi  Trutti,  L.  R.  8  Ch.  Ap.  (h)  Story's  Eq.  Jur.  §  1418  ;  2 

216  ;  Croxton  v.  May,  9  Eq.  404  ;  Spence's  Eq.  Jur.  486,  48a 

WaUh  T.  Waton,  L.  R.  8  Ch.  Ap.  (i)  Penfoldv.  Mould,  L.  R  4  Eq. 

482.  562. 

{g)  Bagshaw  v.  Winter,  5  De  G. 
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Equity  will  not  direct  a  settlement,  on  her  own  application,  i^^rv  t.^i, 

as  it  otherwise  would ;  because,  by  such  misconduct,  she 

has  rendered  herself  unworthy  of  the  protection  and  favour 
of  the  Court.  On  the  other  hand,  in  such  a  case,  a  Court 
of  Equity  wiU  not  decree  such  equitable  property  to  be  paid 
over  to  the  husband,  on  his  application ;  for  when  the  wife 
is  living  apart  from  him,  he  is  at  no  charge  for  her  main- 
tenance ;  and  it  is  only  in  respect  to  his  duty  to  maintain 
her,  that  the  law  gives  him  her  fortune.  And  in  the 
case  of  a  female  ward  of  Court  married  without  its 
consent,  the  Court  will  insist  on  a  settlement,  as  a  punish- 
ment to  the  husband  for  contempt  of  its  authority  (j ). 
3269. 

We  must,  however,  be  careful  to  distinguish  an  appUca^ 
tion  which  is  groimded  merely  on  general  principles  of 
Equity,  and  an  application  grounded  on  positive  vested 
rights  under  a  settlement  or  under  a  valid  contract  for  a 
settlement  made  before  marriage.  In  the  latter  case.  Courts 
of  Eqxdty  cannot  refuse  to  protect  or  support  those  vested 
rights,  on  account  of  any  misconduct  in  the  wife  (k),  A 
woman  may,  by  her  fraud,  even  though  perpetrated  under 
her  husband's  compulsion,  preclude  herself  from  asserting 
against  a  purchaser  that  equity  to  a  settlement  which  she 
would  otherwise  possess  (t).    3270. 

Where  an  executor  is  indebted  to  the  testator's  estate, 
and  unable  to  pay,  he  is  not  entitled  to  any  part  of  the 
assets  in  right  of  his  wife,  and  consequently  no  equity  to 
a  settlement  of  any  part  of  the  assets  can  arise  to  the 
wife  (H).  3271. 

We  have  seen  that  the  Court,  in  making  a  settlement  waiver  of 
on  the  wife,  properly  attends  to  the  interests  of  the  chil-  ?o?tho 

{J)  Stor/B  Eq.  Jur.  §  1419,  and  (l)  In  re  LntifCn  Trusts,  L.  R.  4 

note,  and  1419  a  ;  2  Spenoe*B  Eq.  Ch.  Ap.  591. 

Jut.  486.  {U)  Knight  v.  Knight,  L.  R.   18 

{k)  Story's  Eq.  Jnr.  §  1420.  Eq.  487. 
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Pf.  TV.  T.  1,  dren.    But  it  must  be  observed,  that  the  Court  attends  to 

Ch.  3,  8.  6. 

their  interest  only  upon  the  supposition,  that,  in  so  doing, 

it  is  carrying  into  effect  her  own  desire  to  provide  for  her 
offspring.      They  have  no   independent  equity  of  their 
own ;  for  although  the  husband  is  under  a  moral  obliga- 
tion to  provide  for  them,  yet  he  is  not  bound  to  provide 
for  them  in  any  particular  way  or  out  of  any  particular 
fund.    They  have  only  a  claim  to  the  consideration  of  the 
Court  constituting  part  of  the  equity  of  their  mother,  and 
capable  of  being  either  expressly  given  up  by  her  before 
the  amount  is  ascertained,  or  tacitly  waived  by  her  dying 
without  having  asserted  it  (m).     And  it  has  been  held 
that  if  she  dies  before  decree,  even  without  waiving  the 
right  to  a  settlement,  the  children  cannot  enforce  their 
claim  (n).    3272. 
JI^MtSMMnt     -^y  *^®  ^^^  "^^  Scotland,  a  married  woman  has  no  Equity 
^SSot  arc   to  *  settlement ;  and  if  husband  and  wife  are  domiciled  in 
to  sJt^kid.  Scotland,  she  has  no  equity  to  a  settlement  (o),  even  out 
of  the  produce  of  real  estate  in  England  directed  to  be 
sold  (p).     But  still,  if  she  is  a  ward  of  Court,  the  Court, 
before  parting  with  her  funds  to  her  husband,  will  take 
care  that  a  proper  provision  is  made  for  her,  unless  the 
property  is  small,  and  it  does  not  seem  expedient  that  a 
settlement  should  be  made  {q).    3273. 
viTL^^tty      VIII.  Although  Courts  of  Equity  do  not  claim  any 
mS<S^^  general  jurisdiction  to  decree  a  suitable  maintenance  for 
^b^^a°    the  wife  out   of  her  husband's  property,  when  he   has 
orbai-"     deserted  or  iU  treated  her,  yet,  whenever  the  wife  has  an 

ruptcy,  or  t  ^     *      t  ■t       t»       t  ft* 

tofloivoncy.   equitable  property,  even  though  it  be  only  for  her  life, 
within  the  reach  of  the  jurisdiction  of  Courts  of  Equity, 


(m)  See  Story's  Eq.  Jur.  §  1417  ;  M.  &  G.  278. 

2  Spence's  Eq.  Jur.  488—492.  {p)  Hitchcock    v.   Clandinen,   12 

(n)   Wallare  v.  Auldjo,  2  Dr.  A  Beav.  584. 

Sm.  216  ;  1  D.  J.  &  S.  643.  (?)  In  re  TtccedaUft  Settlement,  1 

(o)  M'Cwmich  v.  Gamett,  5  D.  Johns.  109. 
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and  the  husband  has  deserted,  or  ill-treated,  or  refused  to  pt.  iv.  t.  i, 

maintain  her,  they  will  decree  a  suitable  and  immediate 

maintenance  out  of  such  equitable  property,  or,  if  it  has 
passed  into  the  possession  of  a  bonS,  fide  purchaser  with- 
out notice,  out  of  other  property  of  the  husband ;  because 
the  obligation  of  maintaining  the  wife  is  the  ground  on 
which  the  law  gives  her  property  to  the  husband  (r). 
And  where  the  wife  has  an  equitable  interest,  for  life  only, 
and  the  husband  is  a  bankrupt  or  insolvent,  and  therefore, 
as  a  general  rule,  is  deprived,  for  a  time  at  least,  of  the 
means  of  duly  maintaining  her,  she  is  entitled  to  an  allow- 
ance for  maintenance  out  of  such  life  interest,  as  against 
the  trustees  (s).  But  a  married  woman,  even  though  her 
husband  does  not  maintain  her,  is  not  entitled,  as  against 
a  particular  assignee  for  a  valuable  consideration  of  the 
husband,  to  an  allowance  for  maintenance  out  of  the 
income  of  real  or  personal  estate  to  which  she  is  entitled 
in  Equity  for  her  life  only ;  because,  if  she  were,  purchasers 
would  be  involved  in  inquiries  respecting  the  relations 
between  husband  and  wife,  and  their  other  property  and 
sources  of  maintenance ;  and  the  life  interests  of  married 
women  would  become  incapable  of  being  dealt  with,  what- 
ever might  be  the  exigencies  of  the  case  (t),    3274. 


Section  VII. 

Some  Points  res'pecling  Deeds  of  Separation. 

Where,  in  a  separation  deed,  the  wife  covenants  to  save  pt  iv.  t.  i, 
and  keep  indemnified  the  husband  against  the  debts  which 

(r)  story's  Eq.  Jur.  §  1408, 1422,       note. 
1424,  1426,  1408,  note.  {t)  Tidd  v.  Lister,  10  Hare,  151, 

(«)  Story's  Eq.  Jur.  §  1412,  1408,       153  ;  8  D.  M.  &  G.  867. 

VOL.    IL  O  0 
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rr  IT  T  I.  she  had  eontiacted  at  the  time  of  making  the  indenture, 
or  which  she  should  thereafter  during  the  separation  con- 
tract, this  covenant  indndes  debts  pierionsly  contracted  by 
the  wife  for  necessaries  while  living  with  the  husband  (u). 
3275. 

A  deed  of  separation  containing  no  covenant  on  the  part 
of  a  trustee  to  indemnify  the  husband  against  the  wife's 
debts^  is  not  void  on  that  account  (z).  And  if  a  deed  of 
separation  contains  a  covenant  by  the  husband  to  pay  an 
annuitr  to  a  trustee  for  the  wife,  but  no  covenant  to  in- 
demnify  the  husband  against  the  irife's  debts,  the  husband's 
covenant  may  be  enforced  against  him  or  his  executors, 
but,  being  voluntaiy,  not  against  his  creditors  (y).  And  an 
agreement  by  the  husband  to  pay  an  annuity  for  his  wife 
is  voluntary,  notwithstanding  an  agreement  by  her  to  in- 
demnify her  husband  in  respect  of  debts  on  account  of  her- 
self or  her  child,  although  she  have  separate  estate,  if  she 
is  restrained  from  anticipation  (z).    3276. 

When  a  deed  of  arrangement  is  entered  into  between 
husband  and  wife,  by  which,  in  consideration  of  the  dis- 
continuance  of  a  suit  against  the  husband  for  a  divorce, 
and  of  certain  proceedings  for  obtaining  a  provision  for  the 
wife  and  her  children,  it  is  agreed  that  the  wife  is  to  have 
an  income  independent  of  her  husband,  for  maintaining 
an  establishment  for  herself  and  her  children,  of  which  the 
husband  is  enabled  to  partake,  and  for  educating  and  cloth- 
ing her  children ;  such  a  deed  is  not  contrary  to  the  policy 
of  the  law,  or  otherwise  void,  but  is  one  which  a  Court 
of  Equity  will  enforce  (a).    3277. 

As  a  deed  of  separation  cannot  dissolve  the  marriage,  it 

(h)  Summm  t.  So//,  8  M.  ft  W.        174. 

(x)  Frampion    r.    Framptom,    4        18. 

^y-  287.  {a)  Jodrttt  ,t.    JodnOt  9  Scat. 

(y)  Chmffk  T.    Lambert,  10  Sm.        45. 
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does*  not  relieve  the  wife  from  any  of  the  ordinary  dis-  '^y- ^Y*  ^  _*» 
abilities  of  coverture  (6).     3278.  

A  deed  of  separation  entered  into  between  the  husband 
and  wife  alone,  without  the  intervention  of  a  trustee,  is 
utterly  void  (c).     3279. 

A  covenant  for  separation,  whetTier  immediate  or  future, 
is  void.  But  a  Court  of  Equity  may  compel  parties,  in 
pursuance  of  articles  of  separation  entered  into  between 
them,  to  execute  a  formal  deed  of  separation,  quantum 
valeat,  unlfess  in  the  meantime  they  agree  to  live  together. 
And  it  would  seem  that  if  a  deed  for  immediate,  and  not 
for  future,  separation  contains  a  covenant  by  the  husband 
to  maintain  his  wife,  and  a  covenant  by  the  trustees  to 
exonerate  him  from  any  debts  contracted  for  her  main- 
tenance, such  covenant  will  be  enforced  so  long  as  the 
separation  lasts;  but  it  will  not  be  enforced  for  a  longer 
period,  even  as  to  past  separation  (d),    3280. 

A  contract  in  a  separation  deed  cannot  affect  the  pro- 
perty of  the  wife,  if  not  settled  to  her  separate  use,  or 
reduced  into  possession  during  the  coverture  (e).     3281. 

The  Court  will  enforce  a  legal  and  proper  covenant  in  a 
separation  deed,  although  other  covenants  in  the  same  deed 
may  be  illegal  (/).     3282. 

The  Court  will  interfere  to  prevent  the  doing  of  any  per- 
sonal acts  which  would  be  in  violation  of  or  inconsistent 
with  an  agreement  respecting  property,  not  improper  in 
its  nature,  entered  into  on  the  separation  (ff).  And 
where  by  articles  of  separation  it  is  agreed  that  the  hus- 
band shall  permit  his  wife  to  live  separate,   and  as    if 

(h)  Story's  Eq.  Jur.  §  1428.  if)  Hamilton  v.  Hectw,  L.  B.  18 

(c)  Stor/a  Eq.  Jur.  §  1428.  Eq.  511. 

(rf)  Story's  Eq.  Jur.  §  1428  ;  2  (/)  2    Spence's  Eq.    Jur.    532  ; 

Spence's  Eq.  Jur.  628  ;   Wil$(m  v.  Wilsm  v.  WUson,  1  H.  L.  Cas.  528  ; 

Wilson,  1  H.  L.  Cas.  638  ;  6  Id.  61,  Saunders  v.  Rodtcat/y  16  Beav.  702  ; 

61,  62.  Hamilton  v.  Hector,  L.  R.  13  Eq. 

(c)  2  Spence's  £q.  Jur.  632.  611. 

o  o  2 
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Pr.  IV 

ClL  S 


'T^.  unmarried,  without  any  molestation,  interference,  or  annoy- 

ance  whatever,  and  that  a  proper  deed  shall  he  executed 

for  effectuating  the  object  of  the  articles,  and  containing  all 
such  covenants,  &c.,  as  should  he  deemed  expedient  for 
that  purpose ;  this  justifies  the  insertion,  in  the  deed,  of  a 
covenant  that  the  husband  will  not  compel  or  endeavour  to 
compel  the  wife,  by  judicial  proceedings  or  otherwise,  to 
cohabit  or  live  with  him.  And  such  a  covenant  is  enforce- 
able by  action  or  injunction  (g),     3283. 

Reconciliation  put«  an  end  to  a  deed  of  separation,  as  it 
must  not  be  permitted  to  parties  to  make  agreements  for 
themselves  to  hold  good  whenever  they  choose  to  live 
separate  (h),     3284'. 

If  a  wife  induces  her  husband  to  execute  a  deed  of  sepa- 
ration in  contemplation  by  her  of  her  renewal  of  an  illicit 
intercourse,  the  deed  is  void  (i).     3285. 

By  the  stat.  36  Vict.  c.  12,  s.  2,  "no  agreement  con- 
tained in  any  separation  deed  made  between  the  father  and 
motlier  of  an  infant  or  infants  shall  be  held  to  be  invalid, 
by  reason  only  of  its  providing  that  the  father  of  such 
infant  or  infants  shall  give  up  the  custody  or  control 
thereof  to  the  mother:  Provided  always,  that  no  Court 
shall  enforce  any  such  agreement  if  the  Court  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  infant  or 
infants  to  give  effect  thereto."     3286. 

(g)  WiUon  v.    WiUon,  6  H.  L.  4  D.  P.  &  J.  221 ;  (WM»  v.  Harding, 

Gas.  40,  51,  52, 60—8,  71,  72.    And  L.  R.  8  Eq.  490  ;  6  Cb.  Ap.  386. 

see    remarks   of    V.-C.     Wood^   in  (A)  2  Spence's  Eq.  Jar.  532. 

Stocker  v.    Wedderbwm,  3  K.   &  J.  (i)  Evans  ▼.  Carringianf  2  D.  F. 

408 ;  Buni  v.  Bunt,  81  Beav.  89  ;  &  J.  481. 


\ 
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Section  VIII. 
Some  Miscellaneoua  Points, 

A  power  of  advancement  will  not  justify  trustees  iu  ^^^^.t.  i, 
advancing  the  share  of  a  married  daughter  for  the  purpose  ^^^co^ — 
of  paying  her  husband's  debts  (J).     3287.  "'^°*- 

Where  a  lady's  fortune,  by  the  advice  of  her  friends,  has  Revocation 

of  a  aettlo- 

been  settled  upon  trust  for  her,  "  her  executors,  adminis-  "^o»^*- 
trators,  and  assigns,"  until  the  marriage,  and  afterwards 
for  her  husband  and  children,  the  intended  husband  and 
wife  cannot  revoke  the  settlement  without  consulting  her 
friends,  so  as  to  entitle  him  after  the  marriage  to  the  fund 
so  settled  (A).    3288. 

A  woman  may  be  barred,  by  the  express  words  of  her  Bwiing^ 
settlement,  of  her  share  of  the  personal  estate  of  her  hus-  ^^p®™*"" 
band  under  the  Statute  of  Distributions  in  the  event  of  his 
intestacy.  And  where  a  certain  sum  was  settled  in  trust 
for  an  intended  wife,  "  as  and  for  her  jointure,  in  full  lieu, 
bar,  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  out  of  all  or  any  of 
the  estates,  real,  personal,  or  freehold,"  of  her  intended 
husband,  and  he  died  intestate  and  without  issue,  it  was 
held  that  this  barred  her  claim  to  a  moiety  of  his  personal 
estate  under  the  Statute  of  Distributions ;  the  words 
*'  common  law "  meaning  the  general  law,  and  not  the 
common  law  as  opposed  to  the  statute  law  (J).    3289. 

By  the  dissolution  of  marriage,  the  husband  loses  all  Jf^t^^^ 
those  rights  which  he  would  otherwise  acquire  jure  mariti  o^^jS^. 
after  that  time.     And  hence,  if  the  divorced  wife  dies  be- 
fore she  has  reduced  a  chose  of  action  into  possession,  the 


(;' )  Talbot  v.  Marihfidd,  L.  R.  3  743.     Much  of  this  Chapter  is  taken 

Ch.  Ap.  622.  from  the  writer's  "  Manual  of  Equity 

{Ic)  Page  v.  Hornty  11  Beav.  227.  Jurisprudence,"  11th  ed. 
(I)  Qurly  V.  Gurly,  8  CI.  &  Fin. 
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pt.  IV.  T.  1,  divorced  husband  will  have  no  right,  either  as  her  adminis- 

Ch.  3,  B.  8.  -O      ' 

trator  or  otherwise  (m).    But  he  does  not  lose  the  rights 

which  a  marriage  settlement  has  given  him  (n).    3290. 
Power  of         By  the  stat.  22  &  23  Vict.  c.  61,  s.  5,  "  the  Court,  after  a 

Divorce 

Court  to  final  decree  of  nullity  of  marriage  or  dissolution  of  mar- 
p^P^.  riage,  may  inquire  into  the  existence  of  ante-nuptial  or 
post-nuptial  settlements  made  on  the  parties  whose  mar- 
riage is  the  subject  of  the  decree,  and  may  make  such 
orders  with  reference  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective  parents,  as  to 
the  Court  shall  seem  fit"    3291. 


(m)   Wilkinson  v.  Gibson,  L.  R.  4       1  Ch.  D.  56S  ;  BurUm  v.  SUif^eon, 
Eq.  162.  L.  B.  2  Ch.  D.  (Ap.)  31& 

(»)  Fitzgerald  v.  Chapman^  L.  R. 


»-    '  "    ■  ■    W^^— ^— <^-««liV^|^^«i«*«^i^ 
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CHAPTER  IV. 

OF  INFANTS. 

By  the  stat.  12  Car.  2,  c.  24,  s.  8,  a  father  of  an  unmarried    part  iv. 

T.  1,  Ch.  4. 

legitimate  child  may  by  deed  or  will  appoint  any  person, 

in  possession  or  remainder,  except  a  Popish  recusant,  to  be  ment  of 

guardian. 

a  guardian,  until  such  child  shall  attain  the  age  of  twenty- 
one  years,  or  for  any  less  time.  And  by  the  same  section, 
a  father  might  by  will,  as  he  may  still  by  deed,  make  such 
an  appointment,  though  not  himself  of  full  age ;  but  by  the 
stat.  1  Vict.  c.  26,  s.  7,  no  will  made  by  any  person  under 
the  age  of  twenty-one  years  shall  be  valid.  By  s.  9  of  the 
stat  12  Oar.  2,  the  authority  of  the  guardian  so  appointed 
is  to  extend  to  the  custody  of  the  profits  of  the  real  estate, 
and  the  custody,  tuition,  and  management  of  the  personal 
estate  of  the  ward.     3292. 

A  mother  cannot  appoint  a  guardian.  Nor  can  a  father 
make  a  valid  appointment  of  a  guardian  to  his  natural  child. 
If,  however,  he  does  nominate  a  person  to  be  guardian,  the 
Court  will  appoint  such  person  to  that  office  (a).    3298. 


Section  I. 
Of  the  Acts  which  an  Infant  may  or  may  riot  do. 

If  a  conveyance,  &c.,  is  made  to  an  infant,  the  deed  ^^^^.t.^i, 
becomes  void,  in  case  he,  when  adult,  disagrees  to  it,  or  in  t 

'  '  '  o  »  Couveyanco 

case  his  heir  disagrees  after  his  death,  where  he  died  during  *<>  a^i^'ant- 

{a)  11  Jarm.  &  Byth.  by  Sweet,      460 ;  Steeman  v.  Wiidon,  L.  R.  13 
481,  432 ;   1  Jann.  Willi,  2nd  ed.      Eq.  36. 
25,  34  ;  MacpherBon  on  Infants,  83, 
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by  force  of  a  custom,  not  even  if  a  special  power  is  given  pt.  iv.t.  i, 

V/U»    4|    8a     Xm 

him  (g).     But  the  owner  of  gavelkind  land  may  alien  by 

feoffment  at  the  age  of  fifteen  years  (h),     3297. 

By  the  stat.  17  Geo.  3,  c.  26,  s.  6,  and  53  Geo.  3,  c.  141,  ?^"^Jf. 
s.  8,  it  is  enacted,  that  all  contracts  for  the  purchase  of  any  ^^' 
annuity  with  an  infant  shall  be  utterly  void.    3298. 

An  infant,  like  a  feme  covert,  may  at  Common  Law  do  ^ocutiou 

'  '  ./  of  powers, 

any  act  where  he  is  a  mere  instrument,  and  his  interest  is  **^- 
not  concerned  (i).  Thus  an  infant  is  capable  of  executing 
a  bare  authority  (j).  But  an  infant  cannot  sell  an  estate 
devised  or  conveyed  to  him  in  trust  to  sell ;  for  a  testator 
or  grantor  cannot  confer  upon  an  infant  a  capacity  of 
discretion  in  the  way  of  contract  which  the  law  does  not 
give  him  {k).     3299. 

An  infant  of  the -most  tender  age  may  present  to  a^^J^ 
benefice !  (l).     3300.  ^**- 

If  a  fine  or  recovery  by  an  infant  was  once  admitted  ^®4iy 
(except  in  the  case  of  a  recovery  suffered  by  attorney),  it 
coiQd  not  be  reversed  without  a  personal  examination  of 
the  party  by  the  Court  during  the   continuance  of  his 
minority  (m).     330 1 . 

If  an  infant  makes  a  feoffment  and  gives  livery  of  seisin  Fooffment, 
in  person,  it  is  not  void,  but  only  voidable  (n).     And  even  eiioct  b^*°* 

del  i  VQl*V 

a  deed  which  takes  effect  by  delivery,  without  an  additional 
ceremony,  if  executed  by  an  infant,  is  voidable  only,  and 
not  void,  at  least  if  it  is  for  his  benefit  (o).     3302. 
By  the  stat.  1  WilL  4,  c.  65,  ss.  3 — 8,  infajils  may  be  Admittance 

•^  •'to  copy- 


copy- 
holda. 


{(/)  1  Sugd.  Pow.  211  ;  Co.  Litt.  [k)  King  v.  Bellord,  1    Hem.   & 

171  b,  n.  (5).  MU.  343. 

{k)  2  BL  Com.  84  ;  Co.  Litt.  171  (0  3  CruiBe  T.  21,  c.  2,  §  24  ; 

b,  n.  (5).  Burton,  §  200  ;  Co.  Litt.  89  a,  n.  (1), 

(t)  1  3ugd.  Pow.  211.  and  172  a. 

ij)  4  Cniiae  T.  32,  c.  13,  §  28  ;  (/»)  Burton,  §  198. 

2  Sugd.  Pow.  7th  ed  537-541  ;  1  (n)  4  Cruise  T.  32,  c  4,  §  28 ; 

Jann.   Wills,  2nd  ed.   30 ;    Watk.  Burton,  §  199. 

Conv.  3rd  ed.  by  Prest  216.  (o)  Alien  v.  AUen,  2  D.  &  W.  807. 
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By  tlie  1  Will  4,  c.  65,  s.  26i  a  guardian,  with  the  appro-  pt.  iv.  t.  i, 

V/ila     4|     0«      Lm 

batiou  of  the  Court  of  Chancery,  may  enter  into  agreements — 

for  or  on  behalf  of  the  infant.     3309.  ??fim^  *"' 

By  the  stat.  18  &  19  Vict.  c.  43,  s.  1,  it  is  enacted,  that.  Marriage 
"  from  and  after  the  passing  of  this  Act,  it  shall  be  lawful 
for  every  infant  upon  or  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to 
make  a  valid  and  binding  settlement  or  contract  for  a 
settlement  of  all  or  any  part  of  his  or  her  property,  or 
property  over  which  he  or  she  has  any  power  of  appoint- 
ment, whether  real  or  personal,  and  whether  in  possession, 
reversion,  remainder,  or  expectancy ;  and  every  conveyance, 
appointment,   and  assignment  of   such  real  or  personal 
estate,  or  contract  to  make  a  conveyance,  appointment,  or 
assignment    thereof,   executed  by  such  infant,  with  the 
approbation  of  the  said  Court,  for  the  purpose  of  giving 
effect  to  such  settlement,  shall  be  as  valid  and  effectual  as 
if  the  person  executing  the  same  were  of  the  full  age  of 
twenty-one  years :  Provided  always,  that  this  enactment 
shall  not  extend  to  powers  of  which  it  is  expressly  declared 
that  they  shall  not  be  exercised  by  an  infant."    But  by  s.  2, 
it   is  provided,  "  that,  in  case  any  appointment  under  a 
power  of  appointment  or  any  disentailing  assurance  shall 
have  been  executed  by  any  infant  tenant  in  tail  under  the 
provisions  of  this  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance  shall 
thereupon  become  absolutely  void."    And  by  s    4,  it  is 
further  provided,  "that  nothing  in  this  Act  contained 
shall  apply  to  any  male  infant  under  the  age  of  twenty 
years,  or  to  any  female  infant  under  the  age  of  seventeen 
years."    3310. 

Before  this  enactment  a  male  infant  could  not  bind  him- 
self by  a  settlement  of  his  real  or  personal  estate ;  nor 
could  the  property  of  a  female  infant  be  bound,  except  so 


.*i-T??   -kS  Z5?A3r   MAT    --a   MAT   S.t  I»- 

:.^  ifr  y'.'jr:js  i  -ny^Ym^nc  ;c  pore^-iuu  esCA&e  boC  gnnen  for 
Ai  'T^-'irrr    ■a.i'Tiic   ia  i^aenl  -iA'i>*  a  Letter  of  at- 


la  ^.r'.ir.i  iz.-!  m^  "iicr.  .:?  zj.c  t.L'L  tm  T-..i&fate  only;  for 
"Li-r  mii^in.  11  li:*  fiZ  ^7i.  .r  if  ie  ii-as  -iisier  age  or  with- 
-in  IiiiTLHi^  i,;;rve':  r.  ir.  '.i::*  JiciiL  .jiir  eril-rr  a&m  or  aroid 

Xra«i»i!r  :^^r  Li  la-v.  t.il???^  -.t  rie  Age  of  foarteen  vears 
iZfi  JefT-ur:?  .c  tli^r  ioi  -C  Tw^iiTe  Eii^Lt  make  a  will  of 
i^rEs^Ciil  zT.z^TT*  z  hiiz  r«al  isC^iie  ci:-:ild  not  be  devised 
TT  la  r'i'^'uTt.  xiI»r-5<?  ':v  5c«:t:iil  0:15:0:-.  •»  .  And  br  the 
^ZAZ,  1  V j^t.  0.  i»?.  i.  7.  n  is  ecjcted  •*  thai  no  will  made  by 
Az.y  ptr5«:ti  Tcaicr  the  i^-e  of  twenty-one  years  shall  be 

li  iL.  rsc^:e  Ls  ^niifLi  to  ^n  infint  upon  an  express  omdi- 
tia^c  zLk  izjiaat  will  c^  loomi  zo  pertocm  it  (?•/.     3315. 


Sficnos  IL 

pr.  rv  T  u  A  »rti;n  is  a  p-^xmLinr  provision  uukde  for  a  child  by 
a  t-orent  or  penioa  5t>iiid:r.g  in  Iol-o  parentis.     3316. 

p.rn.  c  A  le^Tioy  y  y  a  p<irent  to  a  Lhild  is  presumed  to  be  a 

jwjrtion,  aiiLoa^fa  it  fc>e  not  so  expressed :  becaiase  providing 
for  a  child  is  a  daty  which  the  relative  situation  of  the 
praties  imposes  noon  the  parent.  The  duty  which  is  im- 
posed upon   the  parent  may  be  assumed  by  any  other 

\m)  MjM:phenofiaBlidiAtB,51&—  Pkesi  Shepi  T.  291, 2»9. 

527  ;  4  Cniiie  T.  32,  a  2.  §  21 ;  1  (t)  2  BL  Com.  497 ;  Ca  IJU.  S9 

Cfu.  T.  7,  c  1,  §81.  l>,  n.  («». 

(X)  1  Pkw.  Shepi  T.  217  ;  BiiitoB,  («*  6  Cnrise  T.  3d,c:  2,  §  5. 

f  201.     Bot  see  Watk.  Coht.  3rd  Cj)  2  Cruise  T.  IS,  c,  2,  §  17;  Coi 

ed.  by  Pr«t.  242—3.  Utt.  246  ^  SSO  K 

{>/)  4  Crmae  T.  32,  c  6,  §  9 ;  2 
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person,  who  for  any  reason  thinks  proper  to  place  himseK  ^- 1  J-  t.  i. 

in  that  respect  in  the  place  of  the  parent ;  and  when  that  -    

is  so,  the  same  presumptions  will  arise  as  in  the  case  of  a 
legacy  or  gift  by  a  parent.     3317. 

There  are  some  doctrines  applicable  to  portions  which 
would  not  be  applied  to  a  gift  as  between  strangers  (c).  3318. 

If  ftiere  is  a  limitation  to  the  parent  for  life,  with  a  term  ximo  for 

nUsing 

to  raise  portions  at  twenty-one  or  mamage,  and  the  in-  poruous. 
terests  are  vested,  the  portions  must  be  raised  at  that  age 
Qr  on  marriage,  by  sale  or  mortgage  of  the  reversionary 
term,  unless  there  is  something  to  indicate  an  intention 
that  the  portions  should  not  be  raised  until  the  term  falls 
into  possession  (d).  If  the  portions  are  not  raiseable  till 
the  parent's  death,  they  will  not  carry  interest,  except  from 
that  time,  though  they  may  have  become  vested  previously, 
unless  there  is  some  clear  indication  of  intent  that  they 
should  carry  interest  in  the  meantime  (e).     3319. 

If  portions  or  legacies  charged  on  land  are  made  payable  where 
on  an  event  personal  to  the  paitv  to  be  benefited,  andK^?waro 

,.         ,     -  ,  '  not  to  bo 

such  party  dies  before  that  event  happens,  the  portions  ™*««^- 
or  legacy  is  not  to  be  raised  out  of  the  land.  But  it  is  other- 
wise if  the  payment  is  postponed  until  the  liappening  of 
an  event  not  referrible  to  the  person  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of 
which  the  portion  or  legacy  is  to  be  paid  (/).    3320. 

Where  a  portion  is  charged  on  land,  and  no  particular 
time  is  fixed  for  the  vesting,  if  the  child  dies  before  the 
time  when  the  portion  is  needed,  the  portion  shall  not  be 
raised ;  for  it  is  treasonable  that  the  land  should  be  eased 
of  the  charge  when  the  only  motive  for  making  the  same 
is  at  an  end  (g).     3321. 

(c)  2  Spence'B  Eq.  Jur.  894.  (/)  2    Spenoe's    Eq.   Jur.    396  ; 

(d)  2  Spenoe's  Eq.  Jur.  405  ;  Parker  v.  Hodufson,  1  Dr.  &  Sm . 
Goote  Mortg.  8rd  ed.  §  131.  668. 

(e)  M(u$y  V.  Lloydj  10  H.  L.  Gas.  {g)  2  Spence's  Eq.  Jur.  398. 
408. 
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^  T'  ^  o '  ^^  executor  cannot,  without  personal  risk,  pay  the  whole 
^  ^^^^  ^^  or  any  part  of  a  legacy  directly  bequeathed  to  an  infant, 
jn^mt.^'*"  either  to  the  child  or  to  any  person  for  his  use  (h).  But 
by  36  Geo.  3,  c.  52,  s.  31,  an  executor  may  pay  the  legacy 
of  an  infant  into  the  Court  of  Chancery,  after  deducting  the 
duty,  without  suit,  and  when  the  legatee  attains  twenty- 
one  he  may  petition  for  it  (i).     3322. 


Section  III. 
Of  MainteTiance, 


o/T  Js^'      ^^  ^^  ^^*  consider  the  law  as  it  stood  prior  to  the  stat. 
J!l_l!   •  23  &  24  Vict.  c.  145,  s.  26. 

LAW  pnorto         

vfct"e*45  Where  a  legatee  is  under  age,  and  is  a  child  of  the  tes- 
**  "^'  tator,  or  oue  towards  whom  he  has  placed  himself  in  loco 

Whore  the 

iwhi^uh*  P^GiitiSj  2^d  ^^  maintenance  or  interest  is  given,  there, 
tS^toS'^L?^  even  though  the  legacy  is  contingent,  interest  will  be  al- 
'"^**"  lowed  to  such  legatee  from  the  time  of  the  death  of  the 

testator  (j),  or  from  the  birth  of  the  legatee,  if  the  legatee 
was  in  ventre  sa  mere  at  the  time  of  the  father's  decease  (t). 
Where  the  legatee  is  a  child  of  the  testator,  and  mainte- 
nance or  interest  is  given  by  the  will,  and  the  amount  or 
rate  is  specified,  the  legatee  will  not  in  general  be  entitled 
to  claim  more  than  the  maintenance  or  interest  specified  (t). 
Where,  however,  the  amount  specified  is  insuflScient,  and 
the  legacy  is  vested,  the  Court  will  allow  a  reasonable 
maintenance,  even  though  the  surplus  interest  be  directed 
to  accumulate  (m).  3323. 
Where  the  Where  legacies  are  given  to  grandchildren  of  the  tes- 
p-andchud  tator,  or  to  any  class  of  infants  who  are  strangers  to  the 

or  stranger.  '' 

(A)  1  Rop.  Leg.  by  White,  883.  R.  1  Eq.  869. 

(i)  1  Rop.  Leg.  by  White,  882.  (k)  2  Rop.  Leg.  by  White,  1260. 

ij)  2  Rop.  Leg.  by  White,  1257,  (0  2  Rop.  Leg.  by  White,  1261. 

1270,  1348  ;  Martin  v.  Martin,  L,  (m)  2  Rop.  Leg.  by  White,  126Z 
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testator,  upon  a  future  or  contingent  event,  and  the  will  is  ^-^Z'  ^%»^* 
silent  as  to  interest  or  maintenance,  and  there  is  a  limita- 
tion  over  to  others,  the  Court  will  allow  interest  in  the 
shape  of  maintenance,  if  those  other  persons  consent  (n). 
And  where  there  is  no  limitation  over,  and  all  or  some  of 
the  class  of  legatees  must  absolutely  take  the  fund,  there, 
all  having  an  equal  chance  of  taking,  the  Court  will  allow 
interest  in  the  shape  of  maintenance,  if  the  father  of  the 
legatees  is  not  of  ability  to  maintain  them  (o).    3324. 

Where  a  legacy  is  vested,  but  no  maintenance  is  directed,  where 
the  Court  will  order  it,  thou£:h  the  interest  is  directed  to  tion  la 

'  ^  directed. 

be  accumulated  (p).    3325. 

Though  a  sum  be  directed  to  be  paid  periodically  for  Apportion- 
maintenance,  until  the  time  for  the  payment  of  the  portion, 
the  child  will  be  entitled  to  a  proportionate  part  during  the 
interval  between  the  last  periodical  payment  and    that 
time  (q).     3326. 

The  Court  is  governed  by  a  regard  to  the  circumstances  Mainte- 
and  state  of  the  family  to  which  the  infant  belonerei,  in  depend*  on 
respect  to  the  allowance  of  any  maintenance  at  all,  and  to  g^^S"*** 
the  amount  of  such  allowance.     So  that  although  there  ^"^^' 
may  be  a  trust  for  maintenance  under  which  the  whole 
income  may  be  applied,  yet  the  Court  will  not  apply  more 
of  it  than  necessary,  where  the  infants  have  other  sources 
of  income  (r).    And  if  the  father  is  able,  out  of  his  own  Rule  where 

^  '  the  father  ia 

property,  to  maintain  the  infant,  the  Court  will  ordinarily  ^^^jji^ 
withhold  all  allowance  from  the  property  or  income  of  the  ®^^™"- 
infant  for  his  maintenance,  even  though  there  may  be  a 
power  (as  distinguished  from  a  trust),  in  the  settlement  or 
will,  at  the  discretion  of  the  trustees,  to  appoint  part  of 
the  income   for  the   purpose  of   his  maintenance    and 


(w)  2  Hop.  Leg.  by  White,  1279.  (q)  Story'a  Eq,  Jur.    §   479  ;    2 

(o)  2  Bop.  Leg.  by  White,  1288.        Spence's  Eq.  Jur.  462. 

{p  )  2  Spence'a  Eq.  Jur.  462.  (r)  WhUe  v.  Cfrane,  18  Beav.  571. 
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pt.  IV.  T.  1,  education  (s).  But  if  there  is  a  contract  on  marriage,  amount- 

(>>B.  4)  B.  9< 

ing  to  a  trust,  that  property  shall  be  applied  for  the  mainte- 
nance and  education  of  the  children,  the  property  must  be 
applied,  without  reference  to  the  ability  of  the  father  to 
maintain  an  d  educate  them ;  because  the  father  has  thereby 
contracted  for  such  a  benefit  or  relief  to  himself  (t).  And 
an  allowance  will  not  be  withheld,  though  the  father  be  of 
ability  to  maintain  the  children,  if  it  would  be  a  hardship 
upon  him  and  injurious  to  others  of  his  children  who  take 
no  benefit  under  the  will  and  are  dependent  on  the  father, 
by  diminishing  his  means  of  maintaining  them  (u).  And 
where  the  interest  of  children's  legacies  is  given  to  a 
parent,  to  be  applied  for  or  towards  their  maintenance  and 
education,  there,  in  the  absence  of  a  contrary  intention, 
the  parent  takes  the  interest  subject  to  no  account,  pro- 
vided only  that  he  or  she  discharges  the  duty  of  maintain- 
ing and  educating  the  children  in  a  competent  manner. 
And  the  reference  to  "  the  accumulations,  if  any,"  will  not 
afford  an  indication  of  a  contrary  intention,  if  it  is  capable 
of  being  referred  to  the  case  of  the  trustees  themselves  ap- 
plying the  income  for  the  maintenance  and  education  of 
the  children,  instead  of  paying  it  over  to  the  parent  for 
that  purpose  (x).  But  if  the  fund  is  given  to  the  parent  in 
trust  for  the  maintenance  of  his  children,  though  he  is 
entitled  to  apply  it  for  that  purpose,  whatever  may  be  his 
ability,  he  must  account  for  the  application,  like  any  other 
trustee  (y).    3327. 

If  the  infant  is  an  eldest  son,  and  the  younger  children 
have  no  provision  made  for  them,  an  ample  allowance  will 

{»)  Stor/s  Eq.  Jur.  §  1854  a,  and      773. 
note  ;  2  Spencers  Eq.  Jur.  462, 466  ;  («)  2  Rop.  Leg.  by  White,  1293. 

2  Eop.  Leg.  by  White,.  1292.  (x)  Browne  v.  PavU,  1  Sim.  (N.a) 


(t)  2  Rop.  Leg.  by  White,  1297 
11  Jam.  &  Byth.  by  Sweet,  662 
2    Spence's    £q.    Jnr.    466—468 


92 ;  11   Jann.  &  Byth.  by  Sweet, 
662  ;  1  Jarm.  Wills,  2nd  ed.  329. 
(y)  11  Jarm.  &  Byth.  by  Sweet, 


Jtansome  v.  Burgess,  L.  B.  3  Eq.      662. 
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be  decreed  to  the  infant,  so  that  the  younger  children  may  pt.iv.  t.  i, 

C/H.  4|  B.  S. 

be  maintained ;  and  the  Court  will  act  in  a  similar  way 

where  the  father  or  mother  of  the  infant  is  in  distress  or 
narrow  circumstances  (0).     3328. 
In  the  case  of  devises  and  beq uests   to.  a  woman,  in  Deviseg  and 

bequestfi  to 

terms  or  in  effect,  for  the  support  or  benefit  of  her  children,  j  woman 
or  of  herself  and  her  children,  there  is  often  a  question  for*^hJS^^if  ^ 
whether  she  is  to  take  a  part  of  the  beneficial  interest ;  SSudren. 
or,  on  the  other  hand,  whether  she  is  to  take  the  beneficial 
interest,  subject  to  a  trust  for  her  children,  and  what  is 
the  duration  of  such  trust ;  or  whether  she  is  to  take  the 
whole  without  any  trust.  All  such  questions  should  be 
excluded  (a).  In  general,  when  the  income  of  property  is  . 
given  to  the  mother  of  a  family,  for  the  maintenance  of 
herself  and  her  children,  what  is  intended  is,  that  she 
shall  receive  the  whole  of  the  income,  and  shall  maintain 
the  cliildren  out  of  it,  so  long  as  they  form  part  of  her 
family.  But  in  such  a  case,  when  a  daughter  marries,  she 
loses  the  right  to  maintenance  (6).  A  direction  by  will  that 
the  testator's  widow  shall  receive  all  the  income  of  his  real 
and  personal  estate,  and  pay  and  apply  the  same  to  and 
for  the  use  of  herself  and  the  children  of  their  marriage, 
agreeable  and  according  to  her  own  discretion,  during  her 
life,  confers  upon  the  wife  a  discretionary  power,  which  the 
Court  will  not  disturb,  so  long  as  it  is  reasonably  and 
honestly  exercised  (c).     3329. 

In  the  absence  of  indication  to  the  contrary,  the  words  Effect  of 

,.  gifts  for 

"  maintenance,  education,  and  bringing  up,"  standing  to-  J^*^^^,^^ 
gether,  have  reference   to   minority  only.      But  where  aj^riS^Sgup. 

(z)  Stoiy's  Eq.  Jur.   §  1355  ;  2  844. 
Spenc6*8  Eq.  Jur.  461,  462  ;  2  Bop.  (6)  Bowden  v.  Lainy,  14  Sim.  113  ; 

Leg.  by  White,  1296.  2  Spence's  Eq.   Jiir.  461,  and  see 

(a)  For  instancea,  see  Oillert  v.  cases  referred  to  in  n.  (a). 
BenneU,  10  Sim.   371  ;   Jubber    v  (c)   Costahadie    v.    Cottaladit,    6 

JubbcTf  9  Sim.  508  ;  TTiorp  v.  Owen  Hare,  410. 
2  Hare,  607;  In  re  Harris,  7  Exch- 

VOL.  n.  P  P 
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.  iv.  T.  1.  provision  \s  made  for  "  the  maintenance  and  edncalion  "  or 

H.  4,  «.  8.    * 

''  the  maintenance,  education,  and  bringing  np  "  of  a  per- 
son during  the  life  of  another,  such  person  is  entitled  to  the 
benefit  of  the  provision  during  the  whole  of  that  period  (d) ; 
and  it  has  be^i  held  that  if  such  person  dies  before  that 
period  expires,  his  representatives  are  entitled  to  the 
amount  of  the  income  accruing  between  his  death  and 
that  of  the  person  for  whose  life  the  provision  was  to 
last  (a).  And  where  the  income  of  real  or  personal  property 
is  directed  to  be  applied  for  the  "maintenance"  or  "the 
support "  or  "  the  maintenance  and  education"  of  a  person, 
though  at  the  time  an  infant,  he  is,  generally  speaking, 
entitled  to  the  income  during  his  life  (/).  "  Education  ** 
includes  maintenance.  But  a  legacy  given  to  a  mother 
for  '*  maintenance "  of  her  children  is  not,  by  the  terms 
of  the  bequest,  applicable  to  their  education.  Where  main- 
tenance is  given  during  minority,  as  a  general  rule  it  does 
not  cease  on  the  marriage  of  the  child  (g).  A  direction  that 
the  testator's  daughter  shall  reside  with  and  be  maintained 
by  his  son  so  long  as  she  shall  remain  single,  only  entitles 
her  to  maintenance  so  long  as  he  lives^  and  so  long  as  she 
chooses  to  reside  with  him  (h).  Where  a  testator  bequeaths 
personal  estate  to  trustees,  amongst  other  things  to  pay  and 
apply  a  certain  sum  in  and  upon  the  education  of  a  child, 
this  is  an  absolute  legacy  to  the  child,  and  he  is  entitled  to 
have  the  whole  at  once  severed  from  the  testator's  estate, 
with  interest  from  the  end  of  the  first  year  after  the  death 
of  the  testator,  and  invested  for  his  benefit  (i).  And  where 

(d)  Badham.  ▼.  Mee^  1  Run.  &  Cox,  891 ;  Carrv.  Living  (Na  2),  33 
My.  681 ;  Bayne  ▼.  Orowther,  20  Beav.  474. 
BeaT.  400.  Qf)  2  Spenoe'i  Eq.  Jnr.  460 ;    2 

(e)  Webb  v.  Kdly,  9  Sim.  469  ;  Hop.  Leg.  by  White,  1496. 
Bayne  v.  Crowther,  20  Beav.  400.  (A)  Wilton  v.  Bdl^  L.  R  5  Cfa. 

(/)  Soames  v.  Martin,   10  Sim.      Ap.  681. 
287  ;   KUvingUm  v.   Gray,  10  Sim.  (»)  Noel  v.  Jonet,  16  Sim.  809. 

293;    Alexander   v.    AfCuOoch,    1 
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a  testator  devised  estates  to  trustees,  in  trust  to  pay,  out  ^^}^-^'<^/ 
of  the  rents,  £300  a  year  for  the  maintenance,  clothing, 
and  education  of  his  son's  children,  during  his  son's  Ufe, 
and  the  son  had  three  children,  all  of  whom  attained 
twenty-one,  and  then  one  died,  it  was  held  that  the  whole 
of  the  fund  was  not  to  be  applied  for  the  maintenance, 
clothing,  and  education  of  the  survivors,  but  that  the 
personal  representative  of  the  deceased  child  was  entitled 
to  one-third  of  the  £300  a  year  during  the  parent's  life ; 
the  words  "maintenance,  clothing,  and  education"  being 
considered  equivalent  to  "  the  benefit"  of  the  children  {j ). 
3330. 

A  power  of  advancement  for  setting  up  sons  and  daugh-  ^f^®*^' 
ters  in  business,  will  not  entitle  trustees  to  make  advances  ™®°*- 
for  such  a  purpose  to  married  daughters  (k).    3331. 

By  23  &  24  Vict.  c.  145,  s.  26  (Q,  "in  all  cases  where8tot.23&24 
any  property  is  held  by  trustees  in  trust  for  an  infant  J;^^,'^'^'*^*^* 
either  absolutely  or  contingently  on  his  attaining  the  age  F^^S^  "^ 
of  twenty-one  years  (m),  or  on  the  occurrence  of  any  event 
previously  to  his  attaining  that  age,  it  shall  be  lawful  for 
such  trustees,  at  their  sole  discretion,  to  pay  to  the 
guardians  (if  any)  of  such  infant,  or  otherwise  to  apply  for 
or  towards  the  maintenance  or  education  of  such  infant, 
the  whole  or  any  part  of  the  income  to  which  such  infant 
may  be  entitled  in  respect  of  such  property,  whether  there 
be  any  other  fund  applicable  to  the  same  purpose,  or  any 
other  person  bound  by  law  to  provide  for  such  maintenance 
or  education,  or  not ;  and  such  trustees  shall  accumulate 
all  the  residue  of  such  income  by  way  of  compound 
interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  in  proper   securities,  for  the 

(J)  Lewts  V.  Le\o€8, 16  Sim.  266.  par.  8125—7. 
{k)  TaJhot  V.  Marshfieldy  L.  R.  4  (m)  In  re  Cotton,  L.  R.  1  Ch.  D. 

Eq.  661.  232. 
(0    But    see    ss.    82 — 4,    supra, 

P  P  2 
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4'  l.'l\  benefit  of  the  person  who  shall  ultimately  become  entitled 
to  the  property  from  which  such  accumulations  shall  have 
arisen :  Provided  always,  that  it  shall  be  lawful  for  such 
trustees  at  any  time,  if  it  shall  appear  to  them  expedient, 
to  apply  the  whole  or  any  part  of  such  accumulations  as 
if  the  same  were  part  of  the  income  arising  in  the  then 
current  year."    3332. 
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CHAPTER  V. 

OF  ILLEGITIMATE  CHILDREN. 

Bastards,  or  natural  or  illegitimate  children,  that  is,  such    part  iv. 

°  '  '  T.  1,  Ch.  fi 

children  as  are  not  bom  either  in  lawful  wedlock  or  within 


Bastards 

due  time  after  its  determination,  being  regarded  in  Law  as  JS^^o^.^' 
nullius  filii,  are  incapable  of  succeeding,  by  act  of  Law,  to 
the  real  or  personal  estate  of  their  father  or  mother  or  any 
other  person,  in  case  of  intestacy  (a).  But  when  a  man  has 
an  illegitimate  son,  and  afterwards  marries  the  mother,  and 
has  by  her  a  legitimate  son,  and  the  illegitimate  son  (bas- 
tard eign^)  on  his  father's  death  enters  upon  the  land,  and 
dies  seised  thereof,  whereby  the  inheritance  descends  to  his 
issue,  in  this  case  the  legitimate  son  and  all  other  heirs, 
though  minors,  femes  covert,  or  under  any  incapacity  what- 
ever, are  totally  l?arred  of  their  right  (6).  3333. 
We  have  seen  that  bastards  cannot  have  any  heirs,  ?"«»m1oii 

■^  '  to  real  estate 

except  the  children  or  remoter  issue  of  their  own  bodies  (c).  o'^^st^^is. 
3334. 

If  a  bastard,  who,  as  nullius  filius,  can  have  no  kindred,  to^SSi 
or  any  other  person  having  no  kindred,  dies  intestate,  with-  SStiS^. 
out  wife  or  child,  his  effects,  subject  to  his  debts,  belong  to 
the  Sovereign,  as  ultimus  haeres ;  who  usually  grants  them, 
with  the  exception  of  a  small  part,  by  letters  patent  or 
otherwise :  and  then  the  grantee  becomes  entitled  to  the 
administration,  and  consequently  to  the  sole  enjoyment  of 
the  property  (d).  Where  a  bastard  or  other  person  having 
no  kindred  dies  intestate,  leaving  a  widow,  but  no  children, 

(a)  2  BL  Com.  247  ;  BtHwhUOe      —401. 

V.  Marddlf  7  CI.  &  F.  925,  984  ;  and  (c)  Supra,  par.  1264. 

remarks  of  V.-C.  Kinderdey,  in  Re  {d)   Wms.  Exors.   4th  ed.    857, 

Don't  Esuae,  4  Drew.  199.  1800. 

(b)  2  BL  Com.  248  ;  litU  §  899 
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T*rcH^6  ^^^  widow  is  entitled  to  one  moiety  only,  and  the  Crown 
— ■ — —  to  the  other  (e).     3335. 


to  th?S»  Where  a  child  is  born  in  Scotland  of  parents  domiciled 
bLra^ta  ^  there,  who,  at  the  time  of  his  birth,  were  not  married,  but 
before  mar.  af terwards  married  in  Scotland,  he  cannot  take  as  heir  to 
his  father  in  England ;  nor  can  his  father  take  as  heir  to 
him.  For,  though,  being  legitimate  in  Scotland,  he  is  legi- 
timate here  also,  as  regards  his  personal  status,  yet  by  our 
law  of  mheritance  he  cannot  inherit,  nor  have  any  heir 
except  his  own  issue,  because  he  was  not  bom  in  lawful 
matrimony  (/),  3836. 
to*m^-  ^0  provision  can  be  made  for  iUefritimate  children,  unless 
ren^^tln "  they  are  in  esse,  and  have  acquired  the  name  of  children 
by  reputation  at  the  date  of  the  instrument  or  at  the  time 
when  it  takes  effect  (g).  It  is  an  imperative  duty,  on  the 
part  of  a  putative  father,  towards  the  mother  and  the  illegi- 
timate children  actually  bom  or  in  ventre  matris,  as  well  as 
towards  the  public,  to  make  a  provision  for  those  children; 
and  therefore  such  a  provision  is  consonant  to  Law.  But 
it  is  not  the  duty  of  a  man  to  make  a  provision  for  ill^- 
timate  children  to  be  begotten ;  on  the  contrary,  his  duty  is 
at  once  to  abandon  any  connexion  he  may  have  formed,  or 
to  contract  a  lawful  marriage  ;  and  it  is  contrary  to  the 
policy  of  the  Law  to  allow  him  by  deed,  or  even  by  will, 
to  make  a  provision  for  illegitimate  children  to  be  begotten 
at  a  future  time.  So  that  where  a  testator,  after  pro- 
viding for  each  of  the  illegitimate  children  he  had  by  his 
housekeeper,  made  a  devise  to  such  other  child  (if  any) 
tliat  might  be  bom  of  her  in  his  lifetime  or  in  due  time 
after  his  death,  an  after-bom  illegitimate  child  of  hers,  of 
which  he  was  the  reputed  father,  took  nothing  (h).    And 

(e)  WmB.  Exors.  4th  ecL  358.  (9)  2  Pres.  Shep.  T.  2Sd;  2  J«nn. 

(/)  BiHtokisOe  v.   Varddl,  2  CI.  WiUs,   2nd  •<!.  202->4.    And  boq 

&  Fin.  571 ;  7  GL  &  Fin.  895,  925,  cases  infra. 

984  ;  Re  Don's  EstaU,  4  Drew.  194,  {h)  Medworth  v.  Pope,  27  Beav. 

199.  71, 
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this  rule  applies  to  the  children  of  a  man  by  his  deceased   part  iv. 

wife's  sister,  though  she  may  have  gone  through  the  cere 

mony  of  marriage  (i).  But  an  illegitimate  child  in  the 
mother's  womb  is  capable  of  taking  by  a  proper  descrip- 
tion (j).  Natural  children  unborn  at  the  date  of  a  will 
cannot  take,  however,  under  the  description  of  children  or 
issue  of  the  testator  or  of  another  man,  whether  to  be  bom 
of  a  particular  woman  or  not,  since  the  question  whether  in 
fact  the  grantor,  settlor,  testator,  or  other  person  was  or 
was  not  the  real  father,  is  one  which  can  only  be  ascer- 
tained by  evidence  that  public  policy  forbids  to  be  ad- 
mitted ;  although,  if  the  child  en  ventre  sa  mere  be  merely 
described  as  a  child  with  which  its  mother  is  enciente,  with- 
out mentioning  its  father,  otherwise  than  as  its  putative 
father,  then  the  child  will  be  capable  of  taking  (k).  3336a. 
It  is  to  be  assumed  that  wherever  a  testator  uses  the  when 

illegitimate 

word  children,  son  or  daughter,  issue,  nephew,  or  other  re-  2^°* 
lation,  he  primA  facie  means  legitimate  children,  &c    The  the^d^o^: 
law  will  never  allow  an  illegitimate  child  or  relative,  d^^%r 
though  bom,  and  though  recognized  as  a  child  or  relative,  next'o^kin, 

or  relativoa. 

to  take  by  deed  or  will,  merely  under  the  general  deno- 
mination of  a  child,  or  a  son  or  daughter,  or  issue,  or  next 
of  kin,  or  relative  of  any  kind,  unless  aided  by  something 
else  in  the  deed  or  will  itself,  or  unless  the  words  cannot 
be  satisfied  by  any  other  construction.  And  an  illegiti- 
mate son  will  not  take  under  the  description  of  first-bom 
son  of  his  mother,  though  the  testator  well  knew  that  her 
son  was  illegitimate.  Evidence  cannot  be  received  to 
prove  that  illegitimate  children  were  intended  by  the  tes- 
tator to  be  included  in  the  description  of  children,  other- 
wise than  by  showing  that  it  is  impossible  from  the  cir- 

(t)  Howarth  v.  MUU,  L.  R  2  Eq.  {h)  1  Bop.  Leg.  by  White,  80  ;  2 

389.  Pres.  Shop.  T.  235  ;  2  Jarm.  WilLi, 

ij)  2  PreB.  Shep.  T.  285  ;  2  Jftrm.  2nd  ed  199,  204  ;  PraU  v.  MaUhew, 

Wills,  2nd  ed.  198  ;  Crook  v.  ffitt,  22  Bear.  328 ;  Lepine  r.  Bean,  L. 

L.  R  8  Ch.  D.  778.  R  10  Eq.  160. 
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cumstances  of  the  parties  that  any  legitimate  children 
could  take  under  the  bequest,  or  by  showing  that  there 
were  illegitimate  children  who  had  acquired  the  name  and 
character  of  children  by  reputation,  and  showing  the  exist- 
ence of  other  material  circumstances,  at  the  date  of  the 
will,  proving  that  illegitimate  children  must  have  been 
intended  (I),  But  in  either  of  these  cases,  there  may  be  a 
gift  to  living  illegitimate  children,  and  even  as  a  class, 
though  the  class  would  not  include  illegitimate  children 
not  born  or  not  in  ventre  matris  at  the  time  when  the  will 
speaks,  but  would  include  legitimate  children  of  some 
future  possible  marriage.     3337. 

It  was  held  by  the  Lords  Justices  James  and  Mdlieh  (m), 
(reversing  the  decision  of  V.-C.  Wickena,  and  contrary  to 
the  opinion  of  the  Lord  ChanceUor,  Lord  Sdborru),  that 
an  illegitimate  child  of  the  testator,  born  between  the  date 
of  the  will  and  the  death  of  the  testator,  and  recognized 
and  registered  by  him  as  his  child  by  his  deceased  wife's 
sister,  took  under  a  devise  and  bequest  for  "all  other 
the  children  which  he  might  have  or  be  reputed  to  have 
by  M.  L.,  then  born  or  thereafter  to  be  born."  And  in  Be 
Goodwin's  Trust  (n),  Sir  0,  Jeaad,  M.R.,  held  that  where  a 


(I)  2  PrcB.  Shep.  T.  287  ;  1  Hop. 
Leg.  by  White,  80  ;  2  Jann.  Willi, 
2nd  ed.  181—197;  Durrani  v. 
Friend,  5  De  G.  &  S.  343 ;  Qabh  v. 
Prendergast,  1  K  &  J.  439  ;  He 
OverhUVi  Trust,  1  Sm.  &  Gif .  362  ; 
Leigh  v.  Byron,  1  Sm.  &  Gif.  486  ; 
WorU  V.  Cvbitt,  19  Beav.  421  ;  Tug- 
wtU  V.  Scott,  24  Beav.  141 ;  KeUy  v, 
Hammond,  26  Beav.  86 ;  Medworih 
V.  Pope,  27  Beav.  71  ;  Be  Herberfa 
TrutU,  1  Johns.  &  Hem.  121  ;  Be 
Standley's  Estate,  L.  R  5  Eq.  308  ; 
Clifion  v.  Ooodbun,  L.  R.  6  Eq.  278. 
In  re  WelW  BBtate,  L.  K.  6  Eq.  599  ; 
J/oU  V.  Sindrtyy  L.  R    7  Eq.  170. 


Ab  to  children  of  an  illegitimate 
child  see  AUen  v.  WebtUr,  2  Gif. 
177  ;  Edmundi  v.  Pe$9ey,  29  Beav. 
223  ;  Bamet  v.  TvgtoeU,  81  Beav. 
232 ;  Lepine  v.  Bean,  L.  R.  10  Eq. 
160  ;  Crook  v.  ffiO,  L.  K.  6  Ch.  Ap. 
811 ;  HiU  V.  Crook,  L.  R  6  H.  L. 
266,  282—3;  Paul  v.  Children,  L.  R 
12  Eq.  16;  /n  re  Brown's  TWtt, 
L.  B.  16Eq.  239  ;  In  re  Axles'  TruMs^ 
L.  R  1  Ch.  D.  282 ;  Later  v.  Mor^ 
dem,  L.  R  1  Ch. D.  644;  Darin  v. 
Dorin,  L.  R  7  H.  L.  668. 

{m)  Oeckiton  v.  PuUalove,  L.  R  9 
Ch.  Ap.  147. 

(»)  L.  R  17  Eq,  845. 
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testatrix  bequeathed  to  her  children  by  her  deceased  sister's   p^r^  iv. 

husbandy  with  whom  she  had  gone  through  the  ceremony  

of  marriage,  a  child  bom  between  the  date  of  the  will  and 
the  death  of  the  testatrix,  and  acknowledged  and  registered 
as  such,  took  under  the  wUl.    3338. 
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CHAPTER  VL 

OF  PERSONS  OF  UNSOUMD  HIND. 

Part  IV.   In  the  case  of  contracts  or  other  acts,  however  solemn,  of 
persons  who  are  idiots,  lunatics,  or  otherwise  of  unsound 

Contracts, 

^j«*^^  mind  or  of  weak  understanding,  wherever,  from  the  nature 
mff^""^  of  the  transaction,  there  is  not  evidence  of  entire  good 
faith,  or  it  is  not  seen  to  be  just  in  itself  or  for  the  benefit 
of  those  persons.  Courts  of  Equity  will  set  it  aside,  or  make 
it  subservient  to  their  just  rights  and  interest  But  where 
there  is  entire  good  faith,  and  the  contract  or  other  act  is 
for  the  benefit  of  such  persons,  as  to  provide  them  with 
necessaries,  thei^e  Courts  of  Equity  will  uphold  it,  sis  weU  as 
Courts  of  Law  (a).    3339. 

Where  a  lunatic  tenant  in  tail  of  copyholds  executes  a 
power  of  attorney  authoridng  her  attorney  to  procure  her 
admission  as  tenant  in  tail,  and  then  to  surrender  them 
and  take  re-admission  in  fee,  for  the  purpose  of  barring 
her  entail,  the  estate  tail  is  not  barred  (b).    3340. 
convevanco      A  pcrsou  is  uot  allowcd  to  allege  his  own  insanity,  to 
pcraon.       avoid  a  conveyance  made  by  him  when  insane.    But  after 
his  death,  his  heir  or  other  person  interested  may  take 
b^i^    advantage  of  his  incapacity  and  avoid  the  grant.     And  so, 
person.       j£  ^  person  purchases  when  insane,  he  cannot  avoid  the 
purchase  himself;  but  if  he  dies  insane,  or  does  not  after- 
wards, upon  recovering  his  reason,  agree  to  the  purchase, 
his  heir  may  either  waive    or   accept  the  estate  at  his 
option  (c).    And  after  a  person  is  found  a  lunatic  by  inqui- 

(a)  Stoiy'8  Eq.  Jur.  §  227—229,  (c)  2  BL    Com.    291—2  ;    Sngd. 

234 — 238  ;  Lonffmate   v.  Ledger,  2  ConciBe  View,  542  ;  4  Cruiae  T.  32, 

Git  167.  a  25,  §  8  ;   Co.  Litt.  2  b,  247  b  ; 

(6)  JBUioU  V.  Jnce,  7  D.  M.  &  G.  Litt  a.  406. 
475. 
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sition,  his  committee  may  vacate  the  purchase.     And  as    part  iv. 

the  Sovereign  has  the  custody  of  idiots  upon  office  found, 

he  may  annul  a  purchase  by  an  idiot  (d).  When,  how- 
ever, a  person  apparently  of  sound  mind  and  not  known 
to  be  otherwise  by  the  vendor,  enters  into  a  contract  for 
the  purchase  of  property,  which  is  fair  and  bona  fide,  and 
which  is  executed  and  completed,  and  the  property,  the 
subject-matter  of  the  contract,  has  been  paid  for  and  fully 
enjoyed,  such  contract  cannot  be  afterwards  set  aside  either 
by  the  alleged  lunatic  or  those  who  represent  him ;  espe- 
cially where  the  property  cannot  be  restored,  so  as  to  put 
the  parties  in  their  original  position  (e).     3341. 

Where  a  voluntary  deed  is  executed  by  a  lunatic  under 
a  total  misapprehension,  it  is  inoperative  (/).    3342. 

It  may  here  be  remarked,  that,  before  a  person  is  found  JJ^^P" 
a  lunatic  by  inquisition,  the  presumption  of  Law  is  in  ^|2Sty! 
favour  of  his  sanity ;  but  after  that,  the  presumption  is 
against  his  sanity.    The  finding  of  insanity  by  the  jury 
therefore  shifts  the  burden  of  proof,  but  it  is  not  conclusive 
on  third  persons  (g).    3843. 

Madmen  and  lunatics,  except  during  a  lucid  interval,  ^^^^^^ 
idiots,  or  natural  fools,  and  persons  grown  childish  by  ^J}^"^ 
reason  of  old  age  or  disease,  are  incapable  of  making  a 
will  (A).    And  the  onus  proband!  lies  on  the  party  setting 
up  a  will  made  during  the  subsistence  of  a  commission  of 


{d)  Sagd.  Concise  View,  245. 

(e)  MoUon  v.  CamrouXf  2  Exch. 
487,503;  affirmed,  4  Exch.  17;  Sugd 
Concise  View,  542 ;  PhiL  Lun.  17 
Broom  Com.  2nd  ed.  538;  Koec 
on  Evid.  10th  ed.  452  ;  Chit.  Con 
7th  ed.  131^4  ;  Ad.  Con.  5th  ed. 
944—5 ;  Sm.  Con.  8rd  ed.  294—7 

(/)  Manning  y,  OiU,  L.  R  13  Eq 

485. 

(g)  Snooh  v.  WaUa,  11  Beav.  105; 
Prineep  and  E.  L  Company  v.  Dyce 


S<mffr€t  10  Moore  P.  C.  232,  239, 
245—7. 

{k)  2  Bl.  Com.  497  ;  1  Jarm. 
wills,  2nd  ed.  26.  Bat  see  Banks 
V.  Ooodfdlow,  L.  R.  5  Q.  B.  549,  as 
to  the  question  whether  partial  un- 
sonndness,  not  ajffeoting  the  general 
faculties,  and  not  operating  on  the 
mind  of  the  testator  in  regard  to 
testamentary  dispositions,  is  suffi- 
cient to  render  him  incapable  of 
testamentary  disposition. 
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xV^ci^i   '^°^cy»  ^  establish  the   fact  of  a  complete  or  partial 

recovery  of  the  testator,  at  the  time  of  giving  instnictions 

for  and  executing  the  will  (i).     But  if  a  person  of  sound 
mind  makes  his  will,  it  is  not  revoked  or  affected  by  his 
subsequent  insanity  (J),     3344. 
Lunatics         Neither  a  lunatic  nor  his  committee  can  present  to  a 

cannot  ^ 

p*^"*-  church.  But  the  Lord  Chancellor,  by  virtue  of  the  general 
authority  delegated  to  him  by  the  Crown,  presents  to  all 
livings  whereof  lunatics  are  patrons  (k),    3345. 

PowetB  can-      By  the  statutc  16  &  17  Vict.  c.  70  (by  which  so  much 

f  erred  by  ''  ^    •^ 

itegiSSSS"  ^^  ^^®  statute  1  Will  4,  c.  65,  as  relates  to  persons  of  un- 
^d  by  ulo  sound  mind,  and  parts  of  certain  other  Acts  mentioned  in 
vict^is!  ^^6  schedule,  are  repealed),  certain  enactments  are  made 
Vict  c.  86.  for  the  admittance  of  lunatics  to  copyhold  property,  by 
their  conmiittees,  or  by  attornies  appointed  by  the  lord, 
and  for  the  payment  of  the  fines  due  thereon  (ss.  108 — 
112).  The  committees  may  surrender  leases  and  accept 
renewals  (s.  113);  and  the  expenses  of  renewals  may  be 
charged  on  the  leasehold  property  (s.  114) ;  and  every 
lease  renewed  shall ''  operate  and  be  to  the  same  uses,  and 
be  liable  to  the  same  trusts,  charges,  incumbrances,  dis- 
positions, devices,  and  conditions,  as  the  lease  surrendered 
was  subject  to,  or  would  have  been  subject  to  if  the  sur- 
render had  not  been  made"  (s.  115).  The  property  of 
lunatics  may  also,  by  order  of  the  Lord  Chancellor,  be  sold, 
mortgaged,  or  otherwise  disposed  of,  for  payment  of  debts, 
or  for  future  maintenance,  or  for  other  expenses  therein 
mentioned  (ss.  116,  117).  The  expenses  of  improvements 
may  be  charged  on  the  lunatic's  estate  (s.  1 18) ;  and  the 
surplus  of  monies  to  be  raised  under  the  previous  sections 
will  be  of  the  same  nature  and  character  as  the  estate  sold, 
mortgaged,  charged,  or  disposed  of  (s.  119).    Committees 

(0  Priruep  and  E.  L  Company  v.  (j)  Wms.  Exors.  4th  ed  18,  n.  (p). 

Dyce  Sombrcy  10  Moore  P.  C.  282,  (I)  3  Crnise  T.  21,  c.  2,§  44. 

239,  246—7. 
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Daay,  by  order  of  the  Lord  Chancellor,  sell,  mortgage,  let,  '^^c^e. 
divide,  exchange,  or  otherwise  dispose  of  land,  in  per- 
formance  of  contracts  entered  into  prior  to  the  lunacy 
(s.  122) ;  and  may,  on  a  dissolution,  by  order  of  the  Lord 
Chancellor,  convey  partnership  property  (s.  123);  and 
committees,  by  the  order  of  the  Lord  Chancellor,  may  also 
sell  undivided  shares  of  land,  or  make  partitions  or 
exchanges  (s.  124);  may  sell  lands  for  building  pur- 
poses (s.  125);  may  dispose  of  business  premises  (s.  126); 
may  dispose  of  undesirable  leases  or  underleases  (s.  127) ; 
may  enter  into  certain  agreements  on  behalf  of  lunatics 
(s.  128) ;  may  make  leases  and  underleases  (ss.  129 — 1 35) ; 
and  may  exercise  powers  vested  in  lunatics  (ss.  136 — 138). 
3346. 

Sections  129,  130,  131,  of  this  Act  are  explained  and 
amended  by  the  stat.  18  Vict.  c.  13,  whereby  the  com- 
mittee of  a  lunatic  tenant  in  tail  is  enabled,  by  order  of 
the  Lord  Chancellor,  to  make  leases  so  as  to  bind  the 
lunatic  and  his  heirs,  and  all  persons  claiming  under  the 
entail,  or  after  the  determination  of,  or  in  remainder 
or  reversion  expectant  on  the  estate  tail  (I),    3847. 

By  the  stat.  25  &  26  Vict.  c.  86,  ss.  1 — 15,  in  the  case 
of  insane  persons  not  found  lunatic  by  inquisition,  whose 
property  does  not  exceed  £1000  in  value  or  £50  per  annum, 
the  Lord  Chancellor  may  apply  such  property  for  such 
person's  benefit  in  a  summary  manner.  And  by  s.  16  the 
powers  over  the  property  of  lunatics  given  by  s.  116  of  the 
preceding  Act,  are  extended.     3348. 

{I)  Am  to  leases  and  sales  of  settled      rested,  see  snpra,  par.  1905 — 8. 
estates  in  which  lunatics  are  inte- 
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Who  are 
aliens. 


OF  ALIENS. 

Of  Aliens,  under  the  Law  prior  to  the  Naturalization 

Act,  1870. 

/ifcH^T.  With  certain  exceptions  (a),  a  person  bom  out  of  the 
Queen's  dominions  is  an  alien,  until  naturalized  or  made  a 
denizen,  unless  such  person's  father  is  not  attainted  of 
treason,  nor  liable  to  its  penalties  if   he  should  return 
home,  nor  in  the  actual  service  of  any  hostile  prince  or 
state,  and  is  either  a  natural-bom  subject  (fc),  or  is  the  son 
of  a  natural-bom  subject,  having  the  three  other  above- 
named  qualifications  (c),  or  unless  such  person  is  the  wife 
of  a  natural-bom  subject  or  naturalized  person  (d).    3349. 
By  the  Common  Law,  an  alien  might  purchase,  but  he 
could  not  hold  any  real  estate  or  chattel  real ;  for  if  he  pur- 
chased any  real  estate  or  chattel  real,  it  was    forfeited 
to  the  Crown,  on  office  found,  or  on  the  death  of  the  alien, 
whichever  first  happened.    A  lease  for  years  of  a  house 
for  convenience  of  merchandize  is  an  exception  to  this; 
and  though  the  stat.  32  Hen.  8,  c.  16,  s.  23,  makes  void  all 
leases  of  houses  or  shops  to  an  alien  artificer  or  handicrafta- 
man,  vet  in  favour  of  aliens  this  enactment  has  been  con- 


Wliat  aliens 

may 
aoquiro, 
and  what 
thoymay 
hold. 


{a)  See  Stamp's  Index  to  the 
Statute  Law,  tit.  "Alien." 

(5)  Stat.  7  Anne,  c.  5,  b.  5 ;  4 
Qeo.  2,  c.  21. 

(c)  Stat.  18  Geo.  8,  c.  21 ;  Burton, 
§  198  ;  8  Cruise  T.  29,  c.  2,  §  13, 14. 
The  words  in  the  stat.  13  Geo.  8, 
c.  21,  B.  8,  are  to  be  read  "aliens* 
duties,  customs,  and  impositions,*' 
as  in  Ruthby'B  ed.,  and  not  "aliens, 
duties,  customs,  and  impoeitions," 
as  in  the  quarto  ed.  of  1774  ;  and 


therefore  the  grandchUdof  a  natoial- 
bom  subject,  bom  out  of  the  Queen's 
allegiance,  is  entitled  to  the  benefit 
of  the  statute,  in  regard  to  holding 
lands  as  a  natural-bom  subject, 
although  he  has  not  complied  with 
the  formalities  specified  in  the  3rd 
section,  which  only  refers  to  fiscal 
charges  on  subjects  and  on  aliens. 
Barrow  v.  WacUnn,  24  Beav.  327. 
(^  7  &  8  Vict.  c.  66,  B.  16. 
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IV. 

7. 


strued  very  strictly  (e).     And    further    exceptions    are  /^**^ 

created  by  the  stat.  7  &  8  Vict.  c.  66.    By  s.  3  of  that  Act, 

"  eveiy  person  now  bom,  or  hereafter  to  be  bom,  out  of  her 
Majesty's  dominions  of  a  mother  being  a  natural-bom 
subject  of  the  United  Kingdom,  shall  be  capable  of  taking 
to  him,  his  heirs,  executors,  or  administrators,  any  estate, 
real  or  personal,  by  devise,  or  purchase,  or  inheritance,  or 
succession."  And  after  enacting,  by  the  4th  section,  that 
*'  every  alien,  being  the  subject  of  a  friendly  state,  shall 
and  may  take  and  hold  by  purchase,  gift,  bequest,  repre- 
sentation, or  otherwise,  every  species  of  personal  property 
except  chattels  real,"  it  is  by  sect.  5  enacted,  "  that  every 
alien  now  residing  in,  or  who  shall  hereafter  come  to  reside 
in,  any  part  of  the  United  Kingdom,  and  being  the  subject 
of  a  friendly  state,  may,  by  grant,  lease,  demise,  assign- 
ment, bequest,  representation,  or  otherwise,  take  and  hold 
any  lands,  houses,  or  other  tenements,  for  the  purpose  of 
residence  or  of  occupation  by  him  or  her,  or  his  or  her 
servants,  or  for  the  purpose  of  any  business,  trade,  or 
manufacture,  for  any  term  of  years  not  exceeding  twenty- 
one  years,  as  fully  and  efiPectuaUy  to  all  intents  and  pur- 
poses, and  with  the  same  rights,  remedies,  exemptions,  and 
privileges,  except  the  right  to  vote  at  elections  for  members 
of  parliament,  as  if  he  were  a  natural-bom  subject  of  the 
United  Kingdom.    3350. 

Aliens  may  take  under  a  will  the  produce  of  real  estate  Produce  of 

•'  "^  real  estate. 

thereby  devised  to  trustees  to  be  sold  (/)    3351. 
Aliens  cannot  be  seised  to  a  use ;  and  therefore,  if  a  con-  Aiiena  not 

selBod  to 

veyance  was  made  to  an  alien  and  a  natural-bom  subject  uaea. 
to  uses,  the  moi  ety  of  the  alien,  upon  office  found,  became 
vested  in  the  Crown  (gr).     3352. 

(e)  Sugd.   Concise  View,  540  ;  2  (/)  Du  Hourmdin  v.  Sheldon,  4 

Prea.  Shep.  T.  232,  n.  (12)  ;  4  Cruise  My.  &  Cr.  525. 

T.  82,  c.  2,  §  38  ;  2  BL  Com.  249  ;  {g)  1  Cruise  T.  11,  c.  8,  §  10. 
Burton,  §  192  ;  Co.  Litt  2  b. 
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Part  IV.        Sir  «/.  Stiiart,  V.-C,  held  that  a  trust  to  convey  to  an 

— alien,  is  a  trast  incapable  of  taking  effect,  either  for  the 

SI  benefit  of   the  alien  or  of  the  Crown,  and  that    the 

*"®"'         beneficial  interest  results  to  the  heir  of  the  testator  {k). 

But  Sir  J.  Roniilly,  M.B.,  held  the  cestui  que  trust  takes 

under  such  a  devise,  but  not  being  able  to  hold,  the  Crown 

becomes  beneficially  entitled  (i).      And  Lord  Hatherley, 

C,  has  affirmed  this  view,  and  decided  that  a  Court  of 

Equity  will  enforce,  in  favour  of  the  Crown,  a  trust  of 

real  estate  for  an  alien  created  prior  to  the  statute  33 

Vict.  c.  14.  (ii).     3353. 

tiSn*iSd*^       An  alien  may  be  naturalised  by  Act  of  Parliament,  or 

denization,  (gj^^j^  ^^^  g^^  7^3  yict.  c.  66,  ss.  6—12)  by  a  certificate 

by  the  Secretary  of  State,  or  may  be  made  a  denizen  by 
Royal  letters  patent ;  in  either  of  which  cases  he  becomes 
capable  of  holding  real  property  purchased  after  that 
time  ( y).  And  if  an  alien  purchased  lands,  and  before 
oflBce  found  the  Sovereign  made  him  a  denizen  by  letters 
patent,  and  confirmed  his  estate,  the  confirmation  was 
good  Qc).  3354. 
wavs  in  An  alien  could  not  protect  himself  by  taking  the  con- 

which  alieiiB  _, 

purchase,  veyauco  in  the  name  of  a  trustee  (Q.  It  was  common,  how- 
ever, to  limit  lands  to  an  alien  from  and  after  his  naturali- 
sation, and  it  seems  that  on  being  naturalised,  he  was  capable 
of  taking  and  holding  them.  But  aliens  generally 
purchased  in  the  names  of  their  wives  or  children,  by  way 
of  advancement  to  them  (m).     3355. 

AiieiiBcan-       An  alien  could  not  take  by  act  of  Law,  as  by  descent, 

not  take  \xy 

wst  of  law.    curtesy,  dower,  or  guardianship ;  because  he  could  not  hold, 

(A)  RUtton  V.  Stordyy  8  Sm.  &  G.  Cruise  T.  82,  c.  2,  §  88  ;  2   Pres. 

280.  Shep.  T.  285  ;  Sugd.  Condae  View 

(i)  Barrwo  v.  Wadkin,  24  Beav.  1.  540. 

(ti)  Sharp  v.  St,  Sauveur,  L.  R.  {h)  Sugd.  Concise  View,  540. 

7  Ch.  Ap.  848.  (0  Sugd.  Condae  View,  640. 

(j)  Burton,  §  194  ;  1  CruiaeT.  1,  (i»)  2  Prea.  Shep.  T.  285. 

§  35  ;  8  Cruise  T.  29,  c  2,  §  19  ;  4 
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ct  lex  nihil  facit  frustra  (n).     And  so,  if  the  husband  was    tartiv. 

.  .  T.  1,  Cu.  7. 

an  alien,  he  did  not  acquire  any  right  to  a  term  of  years    

belonging  to  his  wife  (o).     3356. 

If,  however,  an  alien  was  made  a  denizen/and  afterwards  curtesy, 
had  issue,  he  might  be  tenant  by  the  curtesy  in  respect  of 
such  issue,  though  lie  would  not  be  entitled  on  account  of 
issue  had  before  (^>).     3357. 

And  though  an  alien  was  generally  not  dowablc  (q),  Dower, 
yet,  1.  The  Queen  Consort  was  dowable,  though  she  be  an 
alien  (?).  2.  An  Act  of  Parliament  was  made  in  8  Hen.  5, 
not  printed  among  the  statutes,  by  which  all  alien  women 
who  from  thenceforth  should  be  married  to  Englishmen 
by  licence  from  the  king,  arc  enabled  to  have  dower  («). 

3.  If  an  alien  woman  was  naturalized  by  Act  of  Parliament, 
she  then  became  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seised   during  the   coverture. 

4.  Where  an  alien  woman  was  created  a  denizen,  she 
became  entitled  to  dower  out  of  all  the  lands  whereof  her 
husband  was  seised  at  and  after  the  time  when  she  was 
created  a  denizen,  but  not  out  of  any  lands  whereof  he 
was  seised  before,  and  which  he  had  aliened  (f).  And  5. 
By  the  stat.  7  &  8  Vict.  c.  66,  s.  16,  "any  woman  mamed 
or  who  shall  be  married  to  a  natural-born  subject  or  per- 
son naturalized  shall  be  deemed  and  taken  to  be  herself 
naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-bom  subject."     3358. 

An  alien  was  not  capable  of  transmitting  by  descent.     If  g^^^ 
.  an  alien  was  made  a  denizen  by  Eoyal  letters  patent  and  "^^^ 
then  purchased  lands,  his  son  born  before  denization  did 


(»)  2  Pres.  Shep.  T.  232,  n.  (12) ;  181  j  Count  dt  WaWt  cote,  6  Moore 

1  Cruise  T.  5,  c.  1,  §  26  ;  Co.  LitL  P.  C.  C.  216. 

2  b  (1).  (»•)  2  Bl.  Com.  131. 

(o)  1  Cruise  T.  8,  c.  1,  §  33.  (a)  Co.  Litt  81  b  ;  1  Cruise  T.  6, 

ip)  I  Cruise  T.  6,  c.  1,  §  26.  c.1,  §  30. 

{q)  Co.  Litt.  31  b  ;  2  Bl.  Com.  (0  1  CrwisQ  T-  «,  c.  1,  §  31. 

VOL.  II.  Q   Q 
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JF^^'!^\  not  inherit  those  lands;  for  the  father  before  denization 

had  no  inheritable  blood  to  communicate  to  his  eldest  son. 

But  a  son  born  afterwards  might  inherit,  even  though  liis 
elder  brother  were  living.  And  if  the  father  were  naturalized 
by  Act  of  Parliament,  such  eldest  son  might  then  have 
inherited ;  for  that  had  a  retrospective  force  (m).     3359. 
Deaccnt  Bv  tho  oM  law,  au  alien's  sons  bom  here  might  inherit 

through  an  •'  " 

ai"»^-         to  each  other,  because  the  descent  was  immediate  (v).    3360. 
By  the  stat.  11  &  12  Will.  3,  c.  6,  all  persons,  being 
natural-bom  subjects  of  the  king,  may  inherit  and  make 
their  titles  by  descent  from  any  of  their  ancestors,  lineal 
or  collateral;  although  their  father,  or  mother,  or  other 
ancestor,  by,  from,  through,  or  under  whom  they  derive 
their  pedigrees,  were  bom  out  of  the  king's  allegiance. 
But  inconveniences  were  afterwards  apprehended,  in  case 
persons  should  thereby  gain  a  future  capacity  to  inherit, 
who  did  not  exist  at  the  death  of  the  person  last  seised. 
As,  if  Francis  the  elder  brother  of  John  Stiles  was   an 
alien,  and  Oliver  the  younger  was  a  natural-bom  subject, 
upon  John's  death  without  issue  his  lands  would  descend 
to  Oliver  the  younger  brother :  now,  if  afterwards  Francis 
had  a  child  born  in  England,  it  was  feared  that,  under  the 
statute  of  King  William,  this  new-bom  child  might  defeat 
the  estate  of  his  uncle  Oliver.     Wherefore  it  is  provided, 
by  the  statute  25  Geo.  2,  c.  39,  that  no  right  of  inherit- 
ance shall  accnie  by  virtue  of  the  former  statute  to  any 
persons  whatsoever,  unless  they  are  in  being  and  capable 
to  take  as  heirs  at  the  death  of  the  person  last  seised; 
with  an  exception,  however,  in  the  case  where  lands  shall 
descend  to  the  daughter  of  an  alien  ;  which  descent  'shall 
be  divested  in  favour  of  an  after-bom  brother,  or  the  in- 
heritance shall  be  divided  with  an  after-born  sister  or 


(«)  2  Bl.  Com.  -249,  250.  par.  1276. 

(v)  2  Bl  Com,  250.     See  supra. 
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sisters,  according  to  the  usual  rule  of  descents  by  the  J-:i^^\^\- 

'  °  -^  T.  1,  Cir.  v. 

Common  Law  (x).    3361. 

Of  Aliens  under  the  Naturalization  Act,  1870. 

By  the  stat.  33  Vict.  c.  14,  it  is  enacted  (inter  alia) 
that,  ''Real  and  personal  property  of  every  description 
may  be  taken,  acquired,  held,  and  disposed  of  by  an 
alien  in  the  same  manner  in  all  respects  as  by  a  natural- 
born  British  subject ;  and  a  title  to  real  and  personal  pro- 
perty of  every  description  may  be  derived  through,  from, 
or  in  succession  to  an  alien,  in  the  same  manner  in  all 
respects  as  through,  from,  or  in  succession  to  a  natural- 
born  British  subject"  (s.  2).     3362. 

This  Act  is  not  retrospective  (y),    3363. 

Of  Roman  Catholics, 
It  may  be  here  observed,  that,  in  addition  to  the  other  Roni.^n 

•^  Catholic 

disabilities  already  mentioned,  Roman  Catholics  were  dis-  disabiiiucs. 
abled  by  the  stat.  11  &  12  Will.  3,  c  4,  3  Geo.  1,  c.  18, 
and  11  Geo.  2,  c.  17  (the  latter  of  which  is  mostly  re- 
pealed by  the  stat.  9  &  10  Vict.  c.  59,  s.  1),  from  pur- 
chasing^ny  land,  rents,  or  hereditaments ;  and  all  estates 
made  to  their  use  or  in  trust  for  them  were  void.  But  by 
the  stat.  18  Geo.  3,  c.  60,  31  Geo.  3,  c.  32,  and  43  Geo.  3, 
c.  30,  they  were  enabled  to  qualify  themselves  by  taking  a 
special  oath  of  allegiance.  And  by  the  stat.  10  Geo.  4, 
c.  7,  s.  23,  any  special  oath  is  declared  unnecessary  for 
enabling  Roman  Catholics  to  enjoy  real  or  personal  i)ro- 
perty  (z).  But  by  the  5  th  section  of  the  stat.  11  Geo.  2, 
c.  17,  which  has  not  been  repealed,  "every  grant  to  be 
made  from  and  after  the  6th  day  of  May,  1738,  of  any 

(.t)  2  Bl.  Com.  251  ;  Co.  Litt.  8  (r)  Burton,   7th   ed.    by   Cooper, 

a  (2).  §  209  ;  2  Bl.  Com.  298  ;   Anstey's 

{f/)  Sharp  V.  St.  Sauccin^  L.  11.  7  Laws  relating  to  IXvin.  Catb.  60 — 3. 
Ch.  Ap.  343. 

^,)  Q   2 
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PABr  [V.    advowsoii  or  ritjrlit  of  prosentatioii,  collation,  nomination, 

T.  1,  Cii.  7.  . 

-or  donation  of   and  to -any  benefice,  prebend,  or  eccle- 
siastical living,  school,  hospital,  or  donative,  and  every 
grant  of  any  avoitlance  thereof  by  any  Papist  or  person 
making  profession  of  the  Popish  religion,  or  any  mortga*^ee, 
trustee,  or   person,  any  ways   intrusted  directly  or  indi- 
rectly, mediately  or  immediately,  by  or  for  any  such 
Papist  or  person  making  profession  of  the  Poi)isli  religion, 
Avliether  such  trust  be  declared  by  writing  or  not,  shall 
be  null  and  void,  unless  such  grant  shall  be  made  bona 
fide,  and   for   a   full   and  valuable  consideration  to  aud 
for  a  Protestant  purchaser  or  Protestant  purchasers,  and 
merely  and  only  for  the  benefit  of  a  Protestant  or  Pro- 
testants."    "  And  every  devise  to  be  made  from  and  after 
the  said  Gth  day  of  May,  by  any  Papist  or  person  profess- 
ing the  Popish  religion,  of  any  such  advowson  or  right  of 
presentation,  collation,   nomination,  or  donation,  or  any 
such  avoidance,  with  intent  to  secure  the  benefit  thei*eof  to 
the  heirs  or  family,  of  such  Papist  or  person  professing  the 
Popish  religion,  shall  be  null  and  void."     3364. 

A  right  of  pi'esentation,  collation,  or  nomination,  vested 
in  a  Roman  Catholic,  is  given  by  the  stat.  12  Anne, 
stat.  2,  c.  14,  s.  1,  to  the  University  of  Oxfoitl  or  the 
University  of  Cambridge,  according  to  the  situation  of  the 
benefice.     3365. 
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CHAPTER  VIII. 

OF  CORPORATIONS   (a). 

Corporations  are  either  aggregate,  as  the  mayor  and  /i^^h^s 
burgesses  of  a  town,  the  master  and  fellows  of  a  colle^^e, ;;        rr~ 

Of  o   '  Corporation 

&c. ;  or  sole,  as  a  bishop  or  a  pai-son  and  his  successors.  HSf  ^u!f 
33G6. 

If  land  is  given  by  deed  to  a  person  who  is  a  corporation  Nocosaity 
sole,  and  it  is  intended  that  it  should  vest  in  him  in  fee  ^""i  «"c- 

ccHstirs  to 

simple  in  his  corporate  capacity,  it  must  be  expressed  to  be  ^^  ^  ^'^^ 
given  to  him  and  his  successors.  The  word  successor?, 
however,  is  not  necessary  to  pass  an  estate  in  fee  simple  to 
a  corporation  aggregate,  as  it  never  dies  (6).  And  an  estate 
in  fee  will  pass  to  the  Sovereign  without  the  words  heirs  or 
successors,  partly  on  account  of  the  Eoyal  prerogative,  and 
partly  because  in  judgment  of  Law  the  Sovereign  never 
dies  (c).    3367. 

The  name  of  a  corporation  in  grants  or  conveyances  need  Misnomer, 
not  be  literally  correct,  so  long  as  it  is  substantially  correct 
in  signification  (d).     3368. 

A  misnomer  in  a  bequest  to  a  corporation  is  immaterial, 
if  the  body  intended  is  pointed  out  with  sufficient  cer- 
tainty (e).     3369.       - 

With  some  exceptions,  corporations  sole  or  aggregate,  [^JjJfJ"^ 

(a)  See  supra,  par.  1331—3,   on  32,  c.  21,  §  10. 
''Succession."  (d)  3  Jarm.  &  Byth.  by  Sweet, 

(5)  2  Bl.  Com.  108 ;  4  Cruise  T.  203. 
82,  c.  21,  §  9  ;  Burton,  §  130  ;  Co.  (c)  8  Jann.   &   Byth.  by  Sweet, 

Litt.  8  a,  1)4  b.  265 ;  1  Jarm.  WiUa,  2nd  ctl.  311. 

(f)  2  Bl.  Com.  209 ;  4  Cruise  T. 


f.".' 


p. .-  'T    wKetiirrr  ^M*  :»:^:  :-::oal  or  t^ii.T'*'>raJ,  cannot  hold  IuipI^  wi:h- 
out  1:  -n:r  .  r  .     3:i7o. 

Excj^r.t  iin-^r  Ao*>  «  f  Parliiment  r>r  {<irt;oiiLir  porpcs^ 

^  or  by  uT^nt  from  tlie  Crown,  the  parishioners  ur  inhabitants 

*  " '"'  of  .my  p!,ic^,  or  t!.e  cIiTirchwAniens.  ar»:r  incapaUe  of  taking 

a.s  imrn^ril:  it»:  CTant^res  of  l.vn«L^  bv  tL-jse  nanytg     Bat  they 

Hi  tv  tnke  li*  ri-ticiallv.  bv  wav  of  charitable  trust,  bv  those 

names.      And  it   seems  tiiat   in  L[>ntion  the  parson  and 

chui-cbward^^ns  are  a  corporation  to  purchase  lands  j\. 

3:J71. 

^  /^  ^       A  cuqKjration,  whether  s<'»le  or  asrjregate,  may  e»>nvey 

^*'  V„  or  tak»-  by  feo! linen t,  and  apjioint  an  attorney  to  give  or 


«   * 


receive  liverv.  And  as  a  corporation  cannot  be  seised  to  a 
n-je,  feoftments  have  been  commonly  nstd  by  corporations 
to  create  freehold  estates  7«  .  Bat  a  convevance  bv  a  cor- 
poration  was  also  made  by  a  lease  at  Common  Law,  per- 
fected bv  an  actnal  entrv,  a  memorandnm  of  which  was 
inrlorsed  on  the  lea>e,  and  followed  by  a  release,  enaring 
liy  way  of  enlargement,  so  as  to  be  independent  of  the 
Sratnte  of  U^es  (/;.  But  it  is  presumed  that  corporations 
will  now  convey  by  statutory  grant  (j).  3372. 
Tornmon  (Jen«*rally  speaking,  a   corporation  cannot  do  any  act 

except  by  writing  under  seal  (k) ;  which  ought  to  be  its 
common  seal.  But  a  corporation  may  seal  with  any  other 
seal  besides  their  common  seal  (?).  And  whenever  it  would 
occasion  very  great  inconvenience  to  require  their  seal,  it  is 
(lis]K*nscJ  with;  as  in  the  case  of  acts  very  frequently 


(/)  SagfL   Concise  View,   541  ;  (i)  8  Jann.   k  Bjth.  by  Sweet, 

nui»ra,  par.  755,  1532,  1533.  242—3  ;  1  Pros.  Shep,  T.  205;  Watk. 

{(/)  Hugd.  Concise  View,  540 ;  Co.  (V.nv.  3rd  ed.  by  Prest  121,  184. 

Litt.  3  a  (4);   WillinjiU  v.  J/ci//-  (;)  See  supra,  pw.  2107. 

land.lu  R.  3  Eri-  103.  (i)  3  Jarm.  k  Byth.  by  Sweet, 

(/*)  4   Cniirtc  T.  32,  c.    4,  §  25  ;  263. 

Watk.  Conv.  3r(l  ed.  by  Prest.  121  (7)  1  Pres.  Shep.  T.  56,  57. 
—2,  105. 
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recurring,  or  too  insignificant  to  be  worth  the  trouble  of  xf  iJ^chTs. 
affixing  tlie  common  seal  (m).     3373, 

The  deed  of  a  corporation  does  not  need  any  delivery ;  ^^^  °^ 
for  the  apposition  of  their  common  seal  gives  perfection  to  conwration. 
it,  without  any  further  ceremony  (n),     3374 


(m)   WaU  V.  KingsUm-upon-HuU,  (n)  4  Cruise  T.  82,  c  2,  §  70. 

L.  R.  10  C.  P.  402. 
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TITLE   II. 


OP  SOME  MISCELLANEOUS  HEADS  OP  LAW  COXXECTED 

WITH  CONVEYANCING. 


Part  IV. 
T.  2,  Oh.  1. 

Definition. 


Different 
kinds  of 
Toluntary 
waste. 


CHAPTER  I. 


OP  WASTE. 


Waste  is  that  which  tends  to  the  permanent  deprecia- 
tion of  the  inheritance.  It  is  either  vohmtan^  which 
is  an  offence  of  commission,  as  by  pulling  down  a 
house ;  or  it  is  permissive,  which  is  aa  offence  of  omis- 
sion only,  as  by  suffering  it  to  fall  for  want  of  necessary 
repairs  (a).     3375. 

An  act  or  omission  is  waste  if  it  is  injurious  to  the  in- 
heritance in  any  of  these  ways :  1.  By  diminishing  the 
value  of  the  estate.  2.  By  increasing  the  burthen  on  it. 
3.  By  impairing  the  evidence  of  title  {aa),     337G. 

I.  Different  Kmds  of  Waste. 

Voluntary  waste  chiefly  consists  in  these  things: — 1. 
Felling  or  destroying  trees  (6).  2.  Destroying  or  injuring 
houses.  3.  Opening  mines  or  pits.  4.  Changing  the 
course  of  husbandry.  5.  Destroying  heirlooms  (bh).  G. 
Destroying  certain  kinds  of  living  creatures  which  are 
regarded  as  part  of  the  inheritance.     3377. 


(a)  Co.  Lilt  68  a  ;  2  BL  Com. 
2S1  ;  Bui  ton,  §  718. 

{(ui)  Jones  V.  ChappcHf  L.  B.  20 
Eq.  539. 


(6)  As  to  trees,  see  Jlonytcood  v, 
IIf)n},\rood^  L.  R  18  Eq.  306. 
{hh)  1  CrulcT.  8,  c.  2,  §  1. 
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1.  A  tenant  for  life  may  cut  down  timber  trees  for  the  /t,**?.^^-, 
ordinary  reparation  of  houses  or  fences;  but  he  cannot  j  ^^^^ ^^ 
cut  down  timber  to  build  new  houses  or  to  repair  those  SSg^S!*'* 
that  he  himself    has   improperly   suffered    to    full  intOpSn^g 
decay  (c\  Timber  trees  are  those  which  serve  for  building  ufo  mny  cut 

•'   ^  '  °  timber. 

or  reparation  of  houses ;  such  as  oak,  ash,  and  elm,  of  the  what  is 

1  T      /  7v        T^  1  tlmlxjr. 

age  of  twenty  years  and  upwards  (a).  By  the  custom 
of  some  counties,  certain  trees  not  usually  considered  as 
timber  are  demed  to  be  such,  being  there  used  for 
building  (e).     3378. 

If  tenant  for  life  suffers  the  young  germins  or  shoots  to  i><»tniction 

•^  o    o  ofgonnins, 

be  destroyed,  or  cuts  down  willows,  birch,  &c.,  standing  ^J^^^^^ 
in  the  defence  and  safeguard  of  a  house,  or  fruit  trees  aud^feSS^ 
standing  in  a  garden   or  orchard,  or  suffers  a  quickset 
fence  of  white  thorn  to  be  stubbed  up  or  destroyed,  it  is 
waste  (/).     3378a. 

Estates  for  life  are  often  given  "  without  impeachment  Righu  of 

^  tenunt  for 

of  waste  "  (jf),  that  is,  without  the  liability  to  be  sued  for  J|J^  wi^out 
x^^aste.    3379.  S^^ 

Where  a  tenant  for  life,  impeachable  for  waste,  wrong-  f^^tVJii 
fully  cuts  down  timber,  the  produce  ought  to  be  invested  do?tMo^-. 
and  accumulated  for  the  benefit  of  the  first  estate  of  in-  ^^uiiy 
heritance.     Where  timber  is  blown  down,  he  is  entitled  to  teniSt  for 
such  parts  as  he  might  legally  have  cut  (as  thinnings,  &c.),  wo^ 

down. 

and  to  the  interest  produced  by  the  investment  of  the 
rest  (h).    3380. 

What  a  prudent  owner  would  do  in  the  proper  or 
ordinary  course  of  management  is  no  measure  of  what 
a  tenant  for  life  without  impeachment  of  waste  may 


(c)  1  Cruise  T.  3,  c.  1,  §  19  ;  Co.  (/)  1  Cruiw  T.  3,  c.  2,  §  8,  9 ;  Co. 

Litt  53  b.  Lftt.  53  a. 

{d)  1  Cruise  T.  3,  c.  2,  §  5  5  2  Bl.  iff)  1  Cruise  T.  3,  c.  2,  §  51. 

Com.  281  ;  Co.  Litt.  63  a.  (h)  Bateman  v.  Hotclikin  (No.  2), 

(c)  1  Cruise  T.  3,  c  2,  §  6  ;  2  BL  31  Beav.  486 ;  Bagot  v,  Bagot,  32 

Com.  281  ;  Co.  Litt.  63  a.  Beav.  509. 
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Part  IV.   (lo,  in  regard  to  timber  planted  or  left  standing  for  orna- 

- ' "- — '-^  ment  {i).     3381. 

Tenant  for  life,  without  impeachment  of  waste,  has  a 
right  to  fell  timber  and  convert  it  to  his  own  use  (J\  and 
he  is  entitled  to  the  property  of  all  timber  trees  blown 
down,  and  to  the  timber  in  a  building  which  has  been 
blown  down.  But  he  cannot  delegate  his  right  of  cutting 
down  timber  to  another  person,  so  as  to  enable  such 
person  to  exercise  it  after  the  death  of  the  tenant  for 
life  (k).  And  a  Court  of  Equity  will  also  restrain  a 
tenant  for  life  without  impeachment  of  waste,  or  a  tenant 
in  fee  with  an  executory  devise  over,  from  cutting  down 
timber  serving  for  shelter  or  ornament  to  a  mansion-house 
or  its  grounds,  as  also  timber  not  fit  to  be  felled :  which  is 
commonly  called  equitable  waste,  because  it  is  deemed  to 
be  improper  and  restrainable  in  Equity,  though  it  used  to 
be  permitted  at  Law  (Q.  But  in  such  cases,  before  the  late 
Act,  the  Courts  will  not  give  any  satisfaction  to  the  re- 
mainderman for  timber  actually  cut  down  (m).     3382. 

By  the  stat.  36  &  37  Vict.  c.  66,  s.  25,  (3),  it  is  enacted 
that  ''an  estate  for  life  without  impeachment  of  waste  shall 
not  confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  intention  to  confer 
such  right  shall  expressly  appear  by  the  instrument 
creating  such  estate.''     3383. 

Where  a  A  Court  of   Equity  has  in  some    cases   directed  the 

Court  of  ,  , 

Equity       timber  growing  on  an  estate  whereoi  a  person  was  tenant 

feuS^  ^  ^  ^^^  ^^^^  ^^  ^^  ^^^  down,  for  the  purpose  of  paying  debts 
and  legacies  charged  upon  the  inheritance  (71).    The  Court 


({)  Ford  V.  Ti/ntej  2  D.  J.  &  Sm.  Litt.  220  a,  n.  (1) ;  Turner  v,  Wright, 

127.  1  Johns.  740 ;  MickUthwait  v.  MicUe- 

(i)  1  Cruise  T.  3,  c.  2,  §  51,  54.  tJutniU,  1  D.  &  J.  604. 
(1)  1  Cruise  T.  3,  c.  2,  §  53.  (to)  1  Cruise  T.  3,  c.  2,  §  64. 

{I)  1  Cruise  T.  3,  c.  2,  §  61  ;  Co.  (w)  1  Cruise  T.  3,  c.  2,  §  46. 
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lias  also  directed  timber  wliich  was  in  a  state  of  decay  to  .^^^^^J.^^- 

be  cut  down,  for  tlie  benefit  of  the  person  who  was  tenant 

for  life  without  impeachment  of  waste,  subject  to  a  long 
term,  and  was  in  a  state  of  indigence,  or  in  favour  of  the 
person  entitled  to  the  inheritance,  where  enough  was  left 
for  botes,  and  the  trees  were  not  needed  for  the  shelter  or 
ornament  of  the  house  (o).     3384. 

Where  a  tenant  for  life  has  the  next  existing  estate  of 
inheritance,  subject  to  intermediate  contingent  remainders 
in  tail,  a  Court  of  Equity  will  not  allow  him  to  take 
advantage  of  that  cirurastance  by  cutting  down  timber, 
but  will  preserve  it  for  the  benefit  of  the  intermediate  con- 
tingent remaindermen  (p).     3385. 

The  above  restrictions  apply,  with  even  greater  force,  to  2JS^?ir 
tenants  for  years.  Where  the  clause  without  impeach-  ^^"' 
ment  of  waste  is  inserted  in  a  lease  for  years,  it  will  have 
the  same  limited  effect  as  when  inserted  in  the  convey- 
ance of  an  estate  for  life  (g).  And  a  Court  of  Equity 
will  not  permit  a  tenant  for  years,  though  without  impeach- 
of  waste,  to  fell  timber  just  before  the  expiration  of  the 
lease  (r),     3386. 

2.  Waste  may  be  done  in  houses  by  pulling  them  down,  ^^^^  ^ 
or  by  suffering  them  to  be  uncovei:ed,  whereby  the  timbers 
become  rotten.  If,  however,  a  house  is  uncovered  when 
the  tenant  comes  in,  it  is  no  waste  to  suffer  it  to  fall  down; 
but  it  would  be  waste  to  pull  it  down,  unless  it  be  re- 
built (s).  If  a  lessee  for  life  pulls  down  a  house,  and  builds 
a  new  one  which  is  either  much  larger  or  materially  smaller 
than  the  former,  it  is  waste  {t)  ;  and  it  is  waste  to  convert 
one  kind  of  edifice  into  another,  even  though  it  is  improved 


(o)  1  Cruise  T.  3,  c.  2,  §  49,  50.  («)  1  Cruise  T.  3,  c.  2,  §  11  ;  Co. 

(p)  1  Cruise  T.  3,  c  2,  §  43.  Litt.  53  a. 

(q)  1  Cruise  T.  8,  c.  2,  §  12.  (t)  1  Cruise  T.  3,  c.  2,  §  12. 

(/•)  1  Cruiae  T.  8,  c.  2,  §  14. 
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Part  IV.   in  valuG  I  becausG  it  affects  the  evidence  of  the  estate  («). 

T.  2,  Ch.  1.  '  ^    ^ 

If  glass  windows,  though  put  in  by  the  tenant  himself,  are 

broken  or  carried  away,  it  is  waste.  So  it  is  of  wainscot 
benches,  doors,  floors,  furnaces,  and  the  like,  annexed 
or  fixed  to  the  house  either  by  the  reversioner  or  the 
tenant  (v),    3387. 

It  used  to  be  held  that  to  erect  a  building  where  none 
existed  before  is  waste  (x).  But  the  law  now  is  that  it  is 
not  waste  to  erect  a  building  where  there  was  none,  unless 
it  is  an  injury  to  the  inheritance  (xx),     3388. 

A  tenant  for  life,  though  without  impeachment  of  waste, 
is  obliged  to  keep  tenants'  houses  in  repair,  unless  the 
charge  is  excessive  (y).     3389. 

It  is  a  general  rule,  that  waste  which  ensues  from  the 
act  of  God  is  excusable.  So  that,  if  a  house  falls  in  con- 
sequence of  a  tempest,  the  tenant  will  be  excused.  But 
yet  where  a  house  is  uncovered  by  a  tempest,  the  tenant  is 
bound  to  repair  it  within  a  reasonable  time  before  the 
timbers  grow  rotten  (z).     3390. 

In  consequence  of  the  stat.  6  Anne,  c.  31,  s.  7,  tenants 
for  life  and  others  are  not  responsible  for  accidental  fire, 
unless  they  covenant  to  repair,  without  excepting  cases  of 
accidental  fire  (a).  3391. 
8.  Waste  M  3.  A  tcuaut  for  life,  without  impeacliment  of  waste,  may 
mmes  and  ^ven  opcu  ucw  miues.  A  tenant  for  life  of  land  or  of  land 
and  mines,  if  impeachable  for  waste,  may  not  open  new 
mines,  but  he  may  work  open  mines.  A  tenant  for  life, 
impeachable  for  waste,  cannot  dig  for  gravel,  lime,  clay, 
brick-earth,  stone  or  the  like,  where  there  are  no  pits  open, 
unless  for  the  reparation  of  buildings  or  the  benefit  of  the 

(m)  2  Bl.  Com.  281—2  ;  1  Cruiae  Eq.  639. 
T.  8,  c.  2,  §  18.  (y)  1  Cruise  T.  3,  c  2,  §  59. 

(r)  1   Cruise  T.  3,  c.  2,  §  13  ;  2  (z)  1  Cruise  T.  3,  c.  2,  §  23  ;  2  BL 

Bl.  Com.  181 ;  Co.  Litt  53  a.  Com.  181  ;  Co.  Litt  53  a. 

(x)  Co.  Litt.  53  a.  (a)  1  Cruise  T.  3,  c.  2,  §  80,  81. 

{xx)  Jones  v.  ChnppeJly  L.  R.  20 
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estate.     Where  a  lease  is  made  of  land,  and  mines  are  not    part  iv. 

'       ^  T.  2,  Ch.  1. 

mentioned  in  the  lease,  the  tenant  for  life  or  years  may       

work  open  mines,  but  may  not  dig  for  any  new  mine.  And 
if  there  are  open  mines,  a  lease  of  the  land,  with  the  mines, 
will  only  give  the  right  to  work  the  open  mines.  But  if 
there  is  no  open  mine,  and  the  lease  is  of  the  land  with  all 
niines,  the  lessee  may  open  mines  (6).     3392. 

A  power  to  grant  leases,  without  mentioning  mines,  does 
not  authorize  a  lease  of  unopened  mines  (c).     8393. 

Where  a  power  is  given  of  leasing  hereditaments,  and 
the  coal  and  minerals  under  them,  together  with  or  sepa- 
rately therefrom,  in  terms  showing  an  intention  that  the 
lease  should  extend  to  unopened  mines,  a  clause  that  the 
lessees  shall  be  punishable  for  waste,  is  repugnant  and  of 
no  effect  (fZ).     3394. 

4.  The  conversion  of  one  kind  of  land  into  another,  as  i;  ^^*"8*°^ 

'         the  cotirse  of 

the  changing  of  meadow  into  arable,  is  also  waste,  because  ^"*^*^*^- 
it  not  only  changes  the  course  of  husbandry,  but  also  affects 
the  evidence  of  the  estate  (e).     3395. 

5.  The  destruction  of  heirlooms  is  waste  (/).     339G.        s.  ncstmc- 

•^  ^  lion  of 

6.  Waste  may  also  be  committed  in  ponds,  dove-houses,  ijoiriooma. 
warrens,  parks,  and  the  like,  by  so  reducing  the  number  of  rog;iiS  ^ 
creatures  therein  that  there  will  not  be  suflicient  for  the  croaturos. 
reversion  (g).     3397. 

II.  Who  rruty  and  luho  iiiai/  not  commit  Waste. 

Tenant  in  fee  or  in  tail  has  a  right  to  commit  every  kind  ^mnti^i 
of  waste ;  so  that  even  a  bond  to  restrain  him  from  com-  uu.**"^  *'^ 
mitting  waste  is  void  (Ji),    3398. 

(6)  1  Cruise  T.   3,  c.  2,  §  14,  16  ;  (d)  DaJy  v.  Beckett,  24  Beav.  114. 

2  Bl.  Com.   282  ;  Co.   Litt.    65  b,  [e)  1  Cruise  T.  3,  c.  2,  §  IS ;  2  Bl. 

54  b  ;  Yool  on  Waste,  &c.,  52—55  ;  Com.  182  ;  Co.  Litt.  53  b. 

Bagot  V.  Bagot,  32  Beav.  509  ;  Clegg  (/)  1  Cruiso  T.  3,  c.  2,  §  20. 

V.  Roxclaml,  L.  R.  2  Eq.  165.  (/)  2  Bl.  Com.  281  j  Co.  Litt.  53  a. 

(c)  Cleg  J  V.  Roidand,  L.  R.  2  Eq.  (h)  1  Cruise  T.  2,  c.  1,  J  32,  35  j  2 

160.  Bl.  Com.  115, 
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Part  IV        A  dcvisec  ill  fee,  subject  to  an  executorj'  devise  over, 

—    —  is  dispunishable  for  legal  waste,  unless  restrained  from 

committing  it.     But  he  is  liable  for  equitable  waste ;  and 

he  may  be  restrained  from  committing  legal  waste  bv  a 

clause  of  forfeiture  (i).     3399. 

Wiwtwby         Tenants  for  life,  wh(»ther  their  estates  are  createtl  bv 

ten.uiut  for  ' 

**'*"•  deed  or  devise  or  by  operation  of  Law,  are  punishable  or 

liable  to  be  impeached  for  voluntary  waste,  unless  their 
estates  are  made  without  impeachment  for  waste  (j),  or 
unless  they  are  granted  with  partial  powers  to  do  wsLste  (k). 
A  Court  of  Equity  will  not  permit  tenant  for  life, 
without  impeachment  of  waste,  to  commit  waste  upon  an 
estate  which  is  decreed  to  be  sold,  in  order  that  the  money 
should  be  invested  in  the  purchase  of  another  estate  to  the 
same  uses  ;  because  in  that  case  he  woidd  have  the  benefit 
of  double  waste  (/).  3400. 
wdcH*i;Iiti.  Bishops,  parsons,  vicars,  and  other  ecclesiastical  persons, 
ciu  pcrnoiiii.  jj^jj^g  eousidcred  in  most  respects  as  tenants  for  life  of  the 
lands  which  they  hold  jure  ecclesije,  are  disabled  from  com- 
mitting any  kind  of  waste  (m).  By  the  stat.  35  Edw.  1,  it 
is  declared  that  pai-sons  shall  not  presume  to  fell  trees 
growing  in  the  churchyard,  but  when  the  chancel  or  the 
body  of  the  church  requires  reparations  (n).  A  vicar  may 
cut  timber  for  proper  and  necessary  woodwork  repaii*s, 
but  not  for  the  purpose  of  making  a  geneiiJ  repairing 
fund  (o).  3401. 
wjifctc  bv  Tenant  for  years  may  not  commit  any  kind  of  waste, 
years.  uulcss  his  Icaso  is  made  without  impeachment  for  waste  (2>). 
3402. 

({)  Turner  v.    Wrujhf,  2  D.  F.  k  (/)  1  Cruise  T.  3,  c.  2,  §  iy5,  66. 

J.  23t ;  BJal'C  v.  Pders,  1  De  G.  J.  (m)  1  Cnii«e  T.  3,  c.  2,  §  71. 

k  S.  345.  in)  1  C'niise  T.  3,  c.  2,  §  72. 

(;  )  2    Bl.  Com.  2S3,    122  ;  Sot-  (..)  Soicrh:/  v.  Fn/er,  L.  R.  8  Kq. 

grotn   v.   Kal^/ht^  Jj.  11.  2  ( 'li.   Ap.  417. 

(328.  (/'>  1  ^''rm^^  T.  8,  c.  2,  §  2,  12. 

{k)  1  Cruioc  T.  3,  c.  2,  §  (JCi. 
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Tenants  at  will  may  not  commit  any  kind  of  voluntary  /^^J^Ji. 
waste.  But  they  are  not  punishable  for  permissive  waste  ;  ^aateby" 
for  they  are  not  bound  to  repair  (g).     3402a.  i^**** 

One  tenant  in  common  has  no  right  to  commit  any  J^^^^teLi 
waste  of  the  nature  of  destructive  waste  (r).     3403.  ^^°'™°"' 

Every  copyholder  may,  of  common  right,  as  incident  to  wjwte  by 
the  grant,  take  housebote,  hedgebote,  and  ploughbote  upon  ^^^ior^' 
his  copyhold.  But  this  right  may  be  restrained  by  custom, 
namely,  that  the  copyholder  shall  not  take  it,  unless  by 
assignment  of  the  lord  or  his  bailiff.  In  consequence  of 
the  right  of  the  copyholder,  the  lord  cannot  cut  down  all 
the  timber  trees  on  a  copyhold  estate,  but  must  leave 
sufficient  for  the  reparation  of  the  houses  and  for  plough- 
bote, &c.  (s).  But  by  the  general  custom  of  most  manors, 
timber  and  mines  are  the  property  of  the  lord,  and  a 
copyholder  or  a  customary  freeholder  cannot  commit  any 
kind  of  waste,  unless  there  is  a  particular  custom  to  war- 
rant it  (t)  ;  and  a  copyholder  for  life  is  punishable  for  per- 
missive waste  (a),    3404. 

By  reason  of  liis  ownership  of  the  soil,  subject  only  to 
the  interests  of  the  commoners,  the  lord  may  take  and  sell 
gravel,  marl,  loam,  and  the  like,  to  the  waste,  and  make  any 
other  use  of  the  soil  so  long  as  he  does  not  infringe  on  the 
commoners'  rights  (x),     3405. 

(q)  1  Cruise  T.  9,  c.  1,  §  10.  of  Portland  v.  BiU,  L.  K  2  Eq. 

(r)  2  Cruise  T.  20,  §  9—18 ;  Ar-  766. 

thur  V.  Lamb,  2  Dr.  &  Sm.  428.  (tt)  1  Cruise  T.  10,  c.  8,  §  15. 

(»)  1  Cruise  T.  10,  a  3,  §  3,  7.  {x)  HaU  v.  Bifron,  L.  R.  4  Ch.  D. 

(0  1  Cruise  T.  10,  c.  3,  §  7 ;  Duke  667,  675. 


; 
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CHAPTER  II. 

OF   MERGEK  («). 

Part  IV.    Meroku  is  tlic   absorptioii   of   the  less   estate  into  the        H 

T.  2,  Cii.  2.  ^  ,  •  I 

-      -  ftreater,  where  two  estates  meet  in  the  same  person,  with-  ' 

Definition. 

out  any  such  estate  between  them  as  will  prevent  them 
from  coalescing.     3405. 

EBtatcs  tail.  Estatcs  tail  are  not  subject  to  merger ;  so  that  a  man  may 
have  at  the  same  time,  and  in  his  own  right,  both'  an  estate 
tail,  and  the  immediate  reversion  in  fee  in  the  same 
land  (?>) ;  because,  the  object  of  the  statute  T>e  Donis  being 
to  render  estates  unalienable,  if  they  were  allowed  to  merge 
in  the  fee  simple,  tenants  in  tail  might  have  destroyed  them 
by  purchasing  the  fee  simple  (c).     3406. 

Estfttosfor  If  an  estate  for  life,  and  a  greater  estate  immediately 
expectant  upon  it,  whether  in  fee,  in  tail,  or  only  for  life, 
meet  in  the  same  person,  the  firet  estate  is  generally 
merged.  And,  for  this  purpose,  an  estate  for  a  person's 
own  life  is  considered  greater  than  an  estate  for  another's 
life,  or  one  for  the  joint  life  of  himself  and  another  (d). 
And  if  an  estate  in  tail  or  in  fee  in  the  same  lands 
descends  upon  a  tenant  in  tail  after  possibility  of  issue 
extinct,  the  estate  tail  after  possibility  of  issue  extinct  is 
merged  (e).  A  gmnt  of  the  reversion  to  the  tenant  for 
life,  though  it  be  only  conditional,  causes  an  irrecoverable 
merger ;  but  when  a  surrender  has  been  made  upon  con- 
dition, an  entry  for  condition  broken  revives  the  estate  (jQ. 
3407. 

(a)  The  whole  of  the  lliird  volume  (</)  Burton,  §  747  ;  1  Cruise  T.  3, 

of  Preston's  Conveyancing  relates  to  c.  1,  §  14,  15  ;  1  Cruiae  T.  4,  §  S>. 

this  subject.  (c)  1  Cruise  T.  4,  §  9. 

(6)  1  Cruise  T.  2,  c.  1,  §  37.     .  (/)  Burton,  §  764. 

(c)  1  Cruise  T.  2,  c.  1,  §  38. 
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Terms  of  years  were  anciently  very  short,  and  hence    partiv 

they  were  then,  and  still  are,  deemed  in  the  eye  of  the 

Law  of  less  magnitude  than  an  estate  of  freehold ;  and,  y««« 
therefore,  if  the  same  person  has  a  term  of  years  and  a 
freehold  estate  immediately  succeeding  it,  and  both  in  the 
same  right,  the  term  is  merged  {g).  But  a  term  at  Com- 
mon Law  cannot  be  merged  by  surrender  till  the  tenant 
has  entered ;  for,  before  entry,  there  is  no  reversion  in 
which  the  term  can  merge.  If,  however,  the  lessee  for 
years  enters,  and  afterwards  assigns  his  estate  to  another, 
the  assignee  may  merge  the  term  by  surrender  before 
entry  \  because,  by  the  entry  of  the  lessee,  the  possession 
was  severed  and  divided  from  the  reversion  Qi).  A  term  of 
years  will  merge  in  the  immediate  reversion,  though  that 
be  a  chattel  interest,  and  even  of  shorter  duration  than  the 
former  (i),  because  a  term  in  reversion,  though  for  a  less 
number  of  years,  is  accounted  the  higher  estate.  A  Court 
of  Equity  will  in  some  cases  relieve  against  the  merger  of 
a  term,  and  make  it  answer  the  purposes  for  which  it  was 
created  ( j).    3408. 

If  a  tenant  of  an  estate  by  statute,  recognisance,  or  elegit  ^*gj^ 
acquires  the  immediate  reversion  in  fee  of  any  part  of  the  ^*S^.°®» 
same  land,  whether  by  purchase  or  descent,  his  former 
estate  in  the  whole  land  is  extinguished  Qc),    3409. 

It  would  seem,  1.  That  where  two  estates  meet  in  the  B'^tfif'n 

autre  droit. 

same  person  in  different  rights,  merger  will  not  take  place, 
where  an  injury  would  thereby  be  occasioned,  and  where 
the  concurrence  of  the  two  estates,  in  the  same  person  is 
entirely  caused  by  the  act  of  Law,  as  by  a  descent ;  be- 
cause actus  legis  nemini  facit  injuriam.  2.  That  where  two 
estates  meet  in  the  same  person  in  different  rights,  merger 

{g)  Burton,  §  897  ;  1  Croise  T.  8,  82,  c.  7,  §  18 ;  Sugd  Concise  View, 

o.  2,  §  41 ;  Ca  Litt  64  b.  480. 

(h)  1  Cniiae  T.  8,  c  2,  §  41.  (i)  1  Cruiae  T.  8.  c.  2,  §  42. 

(t)  Burton,  §  899  ;   4  CmiBe  T.  (I)  Burton,  §  926. 

VOL.  IL  B  B 
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Pj»ijv-   will  not  take  place,  even  though  the  concurrence  of  the 

two  estates  is  caused  by  the  act  of  the  owner  of  one  of 

such  estates,  if  an  injury  would  thereby  be  occasioned  to 
the  owner  of  or  the  parties  interested  in  the  other  estate. 
Thus,  if  a  woman  is  tenant  for  life,  with  remainder  to  a 
man  in  tail,  and  they  intermarry,  the  estates  after  marriage 
remain  distinct  (Q,  because  otherwise  the  wife  might  be 
injured.  And  if  the  husband  is  tenant  for  life,  with  rever- 
sion to  his  wife  in  fee,  there  is  no  merger  (m),  for  that 
might  be  an  injury  to  the  husband.  But  if  the  wife  is 
tenant  for  life,  and  the  reversion  in  fee  is  conveyed  to  the 
husband  and  wife,  the  estate  for  life  is  merged ;  for  in  this 
case  both  estates  are  vested  in  husband  and  wife :  but  if 
the  wife  survives  her  husband,  she  may  revive  it  by 
expressing  her  dissent  to  the  conveyance  (n).  If  a  man, 
who  is  a  lessor,  intermarries  with  a  woman  who  is  lessee 
for  years,  the  term  is  not  extinct,  but  the  husband  is 
possessed  of  the  term  in  right  of  his  wife  during  the 
coverture ;  because  he  has  not  done  any  act  expressly 
to  destroy  the  term,  and  it  is  cast  upon  him  by  the  act 
of  law,  which  would  not  be  allowed  to  prejudice  the  wife. 
So,  if  a  lessee  grants  the  term  to  the  wife  of  the  lessor,  it 
will  not  merge  ;  for  that  would  be  allowing  the  lessee  to 
prejudice  the  husband  (o).  If  a  man  is  seised  in  right  of 
his  wife,  and  a  term  is  assigned  to  him,  it  is  not  merged  ; 
for  that  would  be  an  injury  to  him  (p).  And  so,  if  a 
termor  for  years  marries,  and  afterwards  the  inheritance 
descends  on  his  wife,  the  term  is  not  merged,  for  the  same 
reason  (q).  The  husband's  term  will  not  merge  in  the 
wife's  freehold,  unless  one  or  the  other  be  acquired  by 

[1)  Burton,  §  754.  §  87,  80. 
(m)  Burton,  §  756.  (p)  1  CruiBe,  T.  8,  c.  2,  §  80. 

(n)  Burton,  §  756.  (q)    1   Cruiw  T.    8,  c.   2,  §  82 ; 

(o)  Sugd.  Concise  View,  480  ;  Co.  Sugd.  Concise  View,  478. 
Litt.  338  b  ;    1  Cruise  T.  8,  c.  2, 
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purchase  after  the  marriage^  by  active  and  immediate   p^»t,iv.^ 

acquisitioiL      If   a  husband  is  possessed  of  a   term  of 

years,  and  the  owner  of  the  reversion  in  fee  devises  it  to 
the  wife,  who  has  issue,  the  husband,  who,  in  the  lifetime 
of  the  wife,  is  tenant  by  the  curtesy  initiate,  holds  the  two 
estates  in  different  rights,  and  there  is  no  merger  (r).  If  a 
man  has  a  term  in  right  of  his  wife,  and  purchases  the 
freehold,  the  term  is  not  merged,  because  the  wife  would 
thereby  be  prejudiced  («).  If  a  lessee  makes  his  lessor 
executor,  the  term  is  not  merged ;  for  that  would  be  an 
injury  to  the  lessee's  estate,  and  might  injure  the  lessor 
also  (t).  If  a  person  having  a  term  of  years  as  executor, 
purchases  the  inheritance,  the  term  is  not  merged,  because 
that  would  prejudice  creditors  and  others  who  are  in- 
terested in  the  testator's  estate,  or,  if  merged,  it  is  only  so 
far  as  the  executor's  own  interest  is  concerned  (u).  And 
in  consequence  of  the  3rd  section  of  the  Statute  of  Uses, 
no  term  for  years  or  other  interest,  whereof  a  person  to 
whom  lands  are  conveyed  to  uses  is  possessed  in  his  own 
right,  will  be  merged  or  destroyed  by  such  conveyance  (x). 
3410. 
If  a  person  is  joint  tenant  of  the  first  estate,  and  sole  Estatos  in 

Joint 

tenant  of  the  second,  his  share  only  will  be  merged.  Nor  tenancy. 
will  even  this  partial  merger  take  place,  unless  the  two 
estates  are  vested  in  him  by  several  conveyances  (y),  3411. 
On  the  other  hand,  if  a  person  is  sole  owner  of  the  first 
estate,  and  joint  tenant  of  the  second,  his  estate  will  be 
merged  either  for  the  whole  or  a  part  ojily  of  the  tene- 
ment, according  to  the  apparent  intention  with  which  the 

(r)  Burton,  §  902 ;  Sugd.  Concise  1    Croise  T.    S,    c.    2,  §  84—86  ; 

View,  6,  7  ;  Jones  v.  Davies,  5  Hurl.  Burton,  §  908. 
&  Norm.  766  ;  7  lA  607.  (x)  1  Cruise  T.  11,  c.  8,  §  87  5  1 

(<)  1  Cruise  T.  8,  c.  2,  §  87, 88.  Cruise  T.  8,  c.  2,  §  40  ;  Burton,  § 

(t)  1    Cruise    T.  8,  c.    2,  §  89  ;  758 ;  Sugd.  Concise  View,  480. 
Sugd.  Concise  View,  480.  (y)  Burton,  §  748,  749 ;  Co.  Litt. 

(tt)  See  Sugd.  Concise  View,  481 ;  182  b. 

B  B  2 
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/^Ctt^k  ^^^  estates  were  brought  together.     Thus,  if  A.  and  B^ 

being  joint  tenants  in  fee,  make  a  lease  for  life  to  C,  and 

C.  afterwards  surrenders  the  tenement  to  A.,  this  will  cause 
the  estate  for  life  to  be  entirely  merged  (z).    But  if  C. 
were  to  convey  his  estate  to  A.  by  the  same  means  as  he 
might  to  a  stranger,  there,  the  intention  being  apparently 
not  to  destroy  the  estate,  the  merger  would  take  place  so 
far  only  as  it  must  of  necessity,  that  is,  for  one  moiety  :  in 
consequence  of  which,  A  would  be  seised  of  that  moiety  of 
the  tenement  in  fee  simple,  and  of  the  other  moiety  for  the 
life  of  C,  with  reversion  in  fee  to  R  (a).    3412. 
Mtoct  on         If  the  estate  which  is  merged  were,  in  any  case,  either 
peraons       prcviously  to  the  transaction  which  caused  the  merger  or 
by  that  transaction,  charged  with  a  rent  or  other  incum- 
brance, or  if  an  estate  were  created  out  of  it,  this  charge  or 
derivative  estate  would  still  subsist  as  long  as  the  merged 
estate  might  have  continued  if  it  had  not  been  merged ; 
for  it  is  a  maxim  that  actus  legis  nemini  facit  injuriam  (6). 
3413. 
■fSaS©!*        Where  the  same  person  takes  under  a  will  a  rever- 
sionary life  estate  in  certain  property,  and  a  life  annuity 
charged  on  the  same  propert  ,  the  annuity  will  not  merge 
by  operation  of  Law,  in  the  life  estate,  when  it  falls  into 
possession,  where  such  merger  would  be  injurious  to  the 
person  entitled  thereto  (c).      And  where   a  tenant  for 
life,  or  a  remainderman  in  taO,  whose  estate  may  be  alto- 
gether defeated,  or  a  tenant  in  tail  whose  estate  is  subject 
to  an  executory  devise  over,  pays  off  a  charge,  it  will  be 
presumed  that  he  meant  to  keep  it  alive,  unless  there  is 
evidence  to  the  contrary  (d),    3414. 


(c)  Burton,  §  750.  (<2)  Stoiy's   Eq.   Jar.   g  480 ;  8 

(a)  Burton,  §  752.  Spenoe*s  Eq.  Jur.  844,  845  ;  Boritm 

(5)  Burton,  §  765 ;   4  Cruise  T.  t.  Smith,  4  K.  &  J.  624.    Snpn, 

82,  0.  7,  §  8.  par.  1875. 
(c)  Byam  t,  SuUoTt,  19  Beav.  556. 
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Where  a  tenant  in  fee  or  a  tenant  in  tail  in  possession,   part  iv. 

whose  estate  is  not  subject  to  an  executory  limitation 

over,  and  who  can  acquire  the  fee,  becomes  entitled  to  a 
charge  upon  the  same  estate,  the  general  rule  is,  that  the 
charge  merges,  unless  it  is  the  intention  of  the  owner  to 
keep  it  alive.  This  intention  need  not  be  expressed.  It 
may  be  collected  fix)m  words  or  acts.  And  it  will  be  pre- 
sumed where  it  would  be  injurious  to  him  to  merge  the 
charge.  So  that  where  the  merger  of  the  charge  would 
have  let  in  other  charges  in  priority,  the  Court  will  pre- 
sume an  intention  to  keep  the  charge  on  foot  (e).     3415. 

Where  the  purchaser  or  owner  of  an  estate  or  interest 
in  real  or  personal  property  pays  ofT  a  first  incumbran  ce, 
or  a  first  incumbrancer  takes  a  conveyance  of  the  equity  of 
redemption,  he  should  take  proper  steps  to  keep  the  first 
incumbrance  on  foot  for  his  own  benefit ;  because  in  some 
cases  it  has  been  held  that  if  he  does  not,  it  merges,  so 
that  the  next  succeeding  incumbrance  becomes  the  first 
chaige  on  the  estate* or  interest  (/).    3416. 

Where  a  tenant  in  tail  entitled  to  a  charge  on  the  estate 
is  an  infant,  the  charge  is  not  merged,  if  he  dies  under 
twenty-one;  for  this  reason,  amongst  others,  that  until 
that  age  he  cannot  gain  the  absolute  property  in  the 
land(^).    3417. 

A  vested  remainder  for  years,  interposed  between   the  what  wm 

prevent 

freehold  and  the  inheritance,  does  not  prevent  their  con-  meryor. 
solidation  (h)  ;  because  it  is  not  an  intervening  portion 
of  the  seisin  or  ownership,  but  only  confers  a  possessory 

(e)  Coote  Mortg.  3rd  ed.  895  ;  1  Beav.  244;  Sing  v.  Leslie,  2  Hem.  & 

Jarm.  WiUs,  2nd  ed.  591 ;  1  Story's  MIL  68. 

Eq.  Jut.  §  486  ;  2  Spenoe'a  Eq.  Jur.  (/)  Fisher  on  Mortg.    443—7  ; 

308,  345  ;  Hatch  v.  SkeUon,  20  Beav.  Coote  on  Mortg.  3rd  ed.   394  ;  5 

453  ;  Orice  v.  Shaw,  10  Hare,  76  ;  Jarm.  &  Byth.  by  Sweet,  454. 

Davis    V.   Barrett,  14    Beav.   542  ;  (y)  Coote  Mortg.  3rd  ed.  397. 

Smt^fen    v.  Swinfen    (No.    3),    29  (A)  Burton,  §  762. 
Beav.  199  ;  Tynohitt  v.  TyrwhiU,  32 
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Part  IV.    right  (i).    And  a  fortiori,  a  mere  interesse  termini  cannot 

hinder  the  merger  of  any  estate  ( j).    And  yet,  if  a  person 

has  a  term  for  years,  and  a  freehold  estate,  but  there  is 
a  second  term  interposed  between  them,  no  merger  will 
take  place  (k).  If  any  freehold  interest  by  way  of  con- 
tingent remainder  is  interposed  between  two  estates,  which 
in  their  creation  are  given  to  one  person,  the  absolute 
coalition  of  them  by  merger  in  his  hands  is  prevented ; 
because  otherwise  the  first  estate  would  be  created  and 
destroyed  in  the  same  instant,  which  would  be  absurd  (I). 
And  for  the  same  reason  if  a  person  is  made  tenant  for 
life  by  will,  with  a  contingent  remainder  to  another,  and 
the  reversion  in  fee  descends  from  the  testator  to  his 
devisee  for  life,  no  merger  will  take  place  (m).  In  all  cases, 
however,  where  a  contingent  remainder  is  the  only 
obstacle  to  merger,  there  is  such  a  coalition  between  the 
estates,  that,  if  the  second  is  of  inheritance,  and  the  first 
is  in  possession,  the  right  of  dower  a^id  most  other  inci- 
dents of  a  fee  in  possession  will  attach  (n).  And  if  two 
estates,  capable  of  coalition  by  merger,  become,  by  any  act 
or  event  subsequent  to  their  creation,  vested  for  the  first 
time  in  one  person,  a  merger  will  take  place,  and  by  the 
old  law,  prior  to  the  stat.  8  &  9  Vict  c.  106,  s.  8,  an 
intervening  contingent  remainder  was  destroyed  (o).  3418. 
Mererer  not       Merger  was  never  favoured  in  Courts  of  Law,  and  still 

favoured. 

less  in  Courts  of  Equity  (p).     3419. 
Merger.  By  the  stat.  36  &  37  Vict.  c.  66,  s.  25,  (4),  it  is  enacted 

that  "  there  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  Law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  Equity."     3420. 

(i)  See  supra,  par.  360— a  (o)  Burton,  §  760.     See  Smith's 

{j )  Burton,  §  907.  Executory    Interests    annexed    to 

(k)  Burton,  §  898.  Feame,  §  777—780  a;   Bgerton  v. 

(0  Burton,  §  759.  Maeaeif,  3  Com.  B.  838  ;  and  supra, 

(wi)  Burton,  §  760.  par.  854. 
(n)  Burton,  §  761.  {p)  Co.  Litt.  338  b,  n.  (4). 
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CHAPTER  III. 


OF  CONVERSION. 

Where  property  which  wears  out  by  effluxion  of  time  partiv. 
(such  as  leaseholds)  or  property  invested  on  securities, 

Whcro  pro- 

which,  though  yielding  a  high  rate  of  interest,  the  Court  g^yj^^ 
does  not    adopt  (such  as  bonds,  shares  in  a  company,  yeJko^ 
or  Dutch  bonds),  is  given  to  be  enjoyed  by  two  or  more  proMj^taf 


proport 
vestod 


persons  in  succession,  it  is  a  rule,  that  in  order  to  accom-  ^udu 

BOCUfitloS 

plish  the  object  of  the  testator^  it  must  be  converted  should  bo' 

,  oonvorted. 

into  authorized  securities,  and  the  dividends  paid  to  each 
person  in  succession,  unless  the  person  contesting  the 
application  of  this  rule  can  show  that  the  will  contains 
some  sufficient  indication  of  intention  that  the  property  is 
to  be  enjoyed  in  specie.  This  rule  is  for  the  benefit  of  the 
persons  in  remainder.  And  if  reversionary  property  is 
made  the  subject  of  successive  interests,  the  same  rule 
applies,  for  the  benefit  of  the  first  taker  (a).  As  it  is 
often  made  a  point  of  dispute,  whether  an  intention  of 
enjoyment  in  specie  is  sufficiently  indicated,  it  is  desirable 
to  exclude  aU  doubt  by  express  words  (6).     3421. 


(a)  Lewin  on  Trusts,  2nd  ed. 
288;  2  Spencers  Eq.  Jur.  42,  552— 
557  ;  2  Bop.  Leg.  by  White,  1343 
1  Jarm.  Wills,  2nd  ed.  516—519 
Morgan  v.  Morgan,  14  Beav.  82,  83 
Sutherland  v.  Cooke,  I  ColL  498 
Johnson  V.  Johnton,  2  ColL  441 
Chambers  v.  Charnbera,  15  Sim.  183 
Pickup  y.  Atkinson,  4  Hare,  624 
Thorwtffn  v.  Ettie,  15  Beav.  193 
Blann  v.  BeU,  5  De  G.  &  S.  668  ;  2 
D.  M.  &  G.  776  ;  BaU  v.  Hooper,  6 


D.  M.  &  G.  838  ;  Boys  v.  Boys,  28 
Beav.  436  ;  Rowe  v.  Rowe,  29  Beav. 
276  ;  In  re  SetoeWs  EstaU,  L.  R.  11 
Eq.  80  ;  Thurshy  v.  Thursby,  L.  R 
19  Eq.  895. 

(6)  For  ioBtances,  see  Lichfidd  v. 
Baker,  2  Beav.  481 ;  Ooodenough  v. 
Tremamondo,  2  Beav.  512 ;  Picker- 
ing V.  Pickering,  2  Beav.  31 ;  Pickup 
V.  Atkinson,  4  Hare,  624  ;  Blann  v. 
Bell,  5  De  G.  &  S.  658 ;  2  D.  M.  & 
Q.  775  ;  Crou>e  v.  Crisford,  17  Beav. 
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OF  CONVEBSION. 


Investadin 
land. 


Part  IV.        Where  a  testator  wills  that   any  of  his  governmeat 

-1-! '-  stock  may  continue  invested^  this  does  not  apply  to  any 

securities  which  are  not  permanent  (such  as  long  annuities^ 
which  wear  out),  unless  there  is  some  indication  to  the 
contrary  (bb).    3422. 
Landartt-        Land  directed,  articled,  contracted,  conveyed,  or  devised 
▼iaed,  *a,    to  be  sold,  and  turned  into  money,  is  reputed  as  money  : 
^g^m^y  and,  as  such,  will  not  pass  under  a  devise  of  land,  but  will 
5^^^^^***  pass  under  a  residuary  bequest,  and  in  case  of  intestacy, 
will  go   to  the  personal   representatives*     And  money 
directed,  articled,  covenanted,  assigned,  or  bequeathed  to 
be  invested  in  land,  has  in  Equity  many  of  the  qualities 
of  real  estate,  and  in  particular  is  discendible  and  devi- 
sable as  such  (c).    But  a  mere  direction  that  real  estate  is 
to  be  considered  as  personal  or  vice  verB&,  is  insufficient  to 
work  a  conversion  (d),    3423. 

Where  the  specific  execution  of  a  contract  respecting 
land  would  have  been  decreed  between  the  pai^ties,  it  will 
be  decreed  between  aU  persons  claiming  under  them  in 
privity  of  estate,  representation,  or  title,  unless  otheT  con- 
trolling equities  have  intervened  (e).  And  where  the 
heir  of  the  purchaser  came  into  Equity  for  a  specific  per- 
formance, he  might  in  general  require  the  purchase-money 
to  be  paid  out  of  the  personal  estate  of  the  purchaser  in  the 
hands  of  his  personal  representatives  (/).     But  by  the 


507  ;  Hood  v.  Clapham,  19  Beav. 
90  ;  JM  V.  Tugwelly  20  Beav.  84 
Wearing  v.  Wearing,  23  Beav.  99 
Skirving  v.  WiUiarM,  24  Beav.  276 
HolgaU  V.  Jennings^  24  Beav.  623 
Llewdlyn's  Trust,  29  Beav.  171 
VachOl  V.  Roberts,  32  Beav.  140 
Oreen  v.  BriUeti,  1  D.  J.  &  S.  649 
Brown  v.  OelUUUy,  L.  R  2  Ch.  Ap. 
751. 

(66)  Tichner  v.  Old,  L.  R.  18  Eq. 
Eq.  422. 


(c)  Story's  Eq.  Jur.  §  788—790, 
1214  a ;  2  Spenoe*R  Eq.  Jar.  256  - 
258,  264 ;  1  Jarm.  Wills,  2nd  ed. 
493—4  ;  1  Lead.  Cas.  Eq.  666,  672  ; 
Barham  v.  Barl  of  Oarendon,  10 
Hare,  126 ;  Dixie  ▼.  Wright,  82 
Beav.  662. 

{d)  I  Jann.  Wflla,  2iid  ed.  495. 

{€)  Story's  Eq.  Jur.  §  788  ;  see  2 
Spence'sEq.  Jur.  268—9. 

(/)  Story's  Eq.  Jur.  §  790. 
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Stat.  17  &  Vicfc.  c.  113,  and  the  stat.  30  &  31  Vict.  c.  69,  /if^J^^i. 
this  seems  to  be  now  altered.    3424. 

If  apon  the  death  of  the  vendor  a  *title  cannot  be 
made,  or  there  was  not  a  perfect  contract,  or  the  Court 
thinks  that  the  contract  ought  not  to  be  executed,  there 
is  no  conversion  of  real  estate  into  personal ;  and  therefore 
the  estate  will  go  to  the  heir  at  law  of  the  vendor.  And 
so  if  upon  the  death  of  the  purchaser  a  title  cannot  be 
made,  or  there  was  not  a  perfect  contract^  his  heir  or 
devisee  will  not  be  entitled  to  the  money  agreed  to  be  paid 
for  the  lands,  or  to  have  any  other  estate  bought  for  him  (gr). 
8425. 

And  where  the  conversion  has  not  taken  place,  and  the  5?**j£?  *<> 

^         '  tako  pro- 

interest  has  vested  absolutely,  whether  in  land  or  money,  SSSiwSd 
in  one  person,  he  may  elect  to  take  the  property  in  its  un-  ■*•** 
converted  state,  and  any  act  or  declaration  of  his,  unequi- 
vocally indicating  an  option  in  which  character  he  takes 
the  property,  will  determine  the  succession  as  between  his 
real  and  personal  representatives  (A).  But  where  it  has 
vested  in  two  or  more  persons,  one  cannot  elect  without 
the  others  or  other  (i).     8426. 

A  stranger  (such  as  the  Crown  or  the  lord  claiming  in  ^J^St**^ 
default  of  heirs)  is  not  entitled  to  call  for  a  conversion  {j ).  SJSSIioil 
3426a. 

In  general,  Courts  of  Equity  do  not  incline  to  change  the  ^"JjJ^" 
quality  of  the  property  as  the  testator  or  intestate  haa  left  nJ^JJJJi^. 
it,  unless  there  is  some  clear  act  or  intention  by  which  he 
has  unequivocally  fixed  upon  it  throughout  a  definite  and 
different  character  (A;).     3427. 

Where  the  intention  in  marriage  articles  is  plain,  that  ^^"^l^^ 

(g)  Sugd.  Condfle  View,  184  ;  i2e  1  Janu.  WUIb,  2nd  ed.  607. 
BaUenea  Park  AcU,  Re  Arnold^  82  (i)  HoUowky     v.     BeUdiifft,     28 

Beav.  591.  Beav.  168. 

{h)  Cookaon  v.  Cookton,  12  CI.  &  (/)  2  Spence's  £q.  Jor.  266. 

Pin.  121  ;  Story's  Eq.  Jur.  §  798,  {k)  Story'a  Eq.  Jnr.  §  1214. 

1218  ;  2  Spenoe'g  Eq.  Jur.  270,  271 ; 
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Part  IV.    a  coiiversiou  should  be  made,  but  consents  of  the  parties 

T.  2,  Ch.  3.  '  *^ 

^^^^^       interested  to  the  actual  purchase  cannot  be  obtained,  as 
"^^'  required  by  the  instrument,  by  reason  of  their  deaths  or 

for  some  other  cause,  there,  if  any  convenient  purchase 
could  have  been  obtained,  the  Court  will  take  upon  itself 
to  judge  whether  such  consents  ought  to  have  been  given, 
and  the  conversion  being  the  paramount  object,  it  will  be 
considered  as   made ;  else  the  parties  to  consent  would 
have  the  option  of  determining  whether  the  property  should 
be  real  or  personal,  which,  unless  it  be  clearly  given  to 
them,  will  not  be  permitted.     An  equitable  conversion  of 
land  into  money  or  of  money  into  land  takes  place  by 
force  of  the  direction,  notwithstanding  the  conversion  or 
investment  is  directed  to  be  made  with  the  approbation  of 
certain  piarties ;  and  legatees  of  legacies  out  of  a  property 
directed  to  be  converted  with  the  consent  in  writing  of  the 
tenant  for  life  are  entitled  to  their  legacies,  whether  the 
property  be  converted  or  not ;  and  the  residuary  legatees 
of  the  proceeds  are  entitled,  subject  to  the  legacies,  to  the 
estate  itself,  if  not  converted  (l),    3428. 
Time  Where  personalty  is  directed  to  be  converted  as  soon  as 

allowed  for  *^ 

oonverrion.  conveniently  may  be,  there,  as  between  the  executors  and 
the  persons  interested  in  the  estate,  the  personalty  is  to  be 
considered  as  converted  within  a  year,  that  being  con- 
sidered as  the  time  within  which,  in  the  generality  of  cases, 
it  may  be  converted  with  ordinary  diligence  (m).  And 
where  a  sale  of  real  estate  is  directed  to  be  made  with  all 
convenient  speed,  twelve  months  is  to  be  considered  as  the 
time  within  which  a  sale  might  reasonably  be  made,  as 
regards  the  rights  of  a  person  who  is  to  take  a  beneficial 
interest  on  the  conversion  of  the  property  (n),     3429. 

Liability         If  not  accompanicd  by  a  direction  to  re-invest  in  land, 

to  legacy  *  "^ 

(Q  2  Spence's  Eq.  Jur.  260,  261.  (n)   Vickers  v.  ScoU,  8  My.  &  K. 

(m)  2  Spenoe'8  £q.  Jur.  42,  565,       500. 
n.  (c) ;  1  Jarm.  Wills,  2iid  ed  514. 
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an  absolute  direction  to  sell  real  estate  in  any  event  by    p^rtiv. 

converting  it  into  personalty,  renders  it  liable  to  the  legacy 

duty,  even  though  the  beneficial  donees  should  elect  to  25?o^*tton?or 
take  it  in  an  unconverted  state.     But  a  mere   trust  for  *^"^®"*°°- 
sale  for  payment  of  debts,   or   a  discretionary  power  to 
sell,  does  not  render  the  estate  liable,  at  least  if  it  is  not 
sold  (o).     3430. 

Where,  in  the  events  that  happen,  the  contemplated  Jjjg^^j. 
object  for  which  a  conversion  of  land  into  money  or  money  ^dw"*^ 
into  land  is  directed  by  will  to  be  made,  does  not  exist  at 
all,  the  Court  will  not  vary  the  property  from  that  state  in 
which  it  was  found  at  the  death  of  the  testator ;  for  where 
the  purpose  fails  the  intention  fails  (p).  But  if  any  event 
has  happened  on  which  the  conversion  ought  to  have  taken 
place,  though  the  object  for  the  conversion  afterwards  may 
have  ceased  to  exist,  or  partially  fails,  the  property  will  be 
treated  as  if  converted  (q).     3431. 

Where  real  estate  is  directed  by  mU  to  be  sold  for  u»idi»POflod- 

•^  of  produce 

certain  purposes,  so  much  of  the  real  estate  or  the  produce  J^^  J^ 
thereof  as  is  not  effectually  disposed  of  by  the  will  at 
the  testator's  death,  from  silence,  or  from  the  invalidity  of 
the  testamentary  disposition,  or  from  the  contingency  not 
happening  on  which  it  was  to  take  efiTect,  or  from  sub- 
sequent lapse,  will  not  go  to  the  next  of  kin  or  to  a 
residuary  legatee,  but  will  result  to  the  heir,  unless  the 
testator  has  sufficiently  declared  his  intention  that  the 
produce  of  the  real  estate  should  be  deemed  personalty, 
whether  such  purpose  is  to  be  effected  or  not :  and  the 
interest  thus  undisposed  of  results  as  part  of  the  old  use, 
and  descends  as  realty  to  the  heir,  in  his  character  of 
heir,  if  the  sale  was  unnecessary,  but  results  to  him  as 

(o)  11  JanxL  &  Byth.  by  Sweet,  Hem.  662,  678. 

612  (6) ;  2  Speace's  Eq.  Jur.  267  ;  (q)  See  2  Spence's  £q.  Jnr.  262  ; 

1  Jarm.  WUIs,  2nd  ed.  505.  Bugater  v.  FackereU,  26  Beav.  471 ; 

{p)  2  Spence's  Eq.  Jur.  234,  261 ;  WaU  v.  CoUihead,  2  D.  &  J.  683 ; 

Buchanan  v.  Harrison,  1  Johns.  &  WtUcm  y.  OoUs,  28  Beav.  215. 
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pabt  IV.  personalty,  if  the  sale  was  necessary  (r),  K  the  testator 
directs  expressly  or  by  necessary  implication  that  the  pro- 
ceeds of  the  real  estate  shall  be  considered  as  having  been 
converted  into  personalty  before  his  death ;  and  k  fortiori 
if  he  directs  that  it  shall  be  treated  as  personal  estate  for 
every  purpose,  whether  disposed  of  by  his  will  or  not,  and 
whether  as  regards  legatees  or  next  of  kin,  such  a  direc- 
tion operates  to  give  the  next  of  kin,  as  against  the  heir, 
any  portion  of  the  proceeds  that  may  lapse  or  not  be 
effectually  disposed  of  (s).  But  where  it  is  possible  to 
construe  words  of  exclusion  of  the  heir,  or  words  expres- 
sive of  an  intention  that  the  property  should  be  considered 
as  personal  estate,  as  merely  expressive  of  an  intention 
that  there  should  be  a  conversion  for  the  purposes  of  the 
will,  or  that  the  exclusion  of  the  heir  was  only  in- 
tended for  the  accomplishment  of  the  purposes  of  the 
will,  and  there  is  any  purpose,  however  limited,  as  pay- 
ment of  costs,  for  which  the  conversion  may  have  been 
directed,  the  heir  will  take,  and  not  the  next  of  kin. 
And  no  words,  however  strong,  expressive  of  an  intention 
to  exclude  the  heir,  will  be  sufficient  for  that  purpose, 
unless  there  ia  a  gift  to  the  next  of  kin,  either  by  express 
words  or  by  plain  implication.  Hence  a  mere  direction 
that  the  proceeds  shall  be  deemed  part  of  the  personal 
estate,  or  a  reference  to  a  mixed  fund  by  the  name  of 
personal  estate,  or  even  a  direction  that  the  proceeds  shall 
be  "  considered  to  all  intents  and  purposes  part  of  the  per- 
sonal estate,"  will  not  be  sufficient  to  give  the  surplus  of 
the  real  estate  to  the  next  of  kin.  And  it  was  even  held 
that  the  heir  took,  notwithstanding  a  declaration  that  the 

(r)  2  Spenoe'B  £q.  Jur.  283  ;  1  ffapUalf  10  Hare,  19 ;  Bmekcman 

Bop.  liCg.  by  White,  617,  533  ;  Ack-  v.  ffarriton,  1  Johns.  &  Hem.  662, 

royd  V.  Smithaon,  1  Iiead.  Caa.  Eq.  678 ;  1  Jarm.  Wil^  2nd  ed.  526— 

2nd  ed.   690    et   seq.  ;    Taylor    v.  9  ;  1  Lead.  Cas.  Eq.'  704—5. 

Taylor,  3  D.  M.  &G.  190 ;  Robinaon  («)  2  Spenoe's  Eq.  Jar.  287  ;    1 

▼•    Hie    Oovernors  of  the   London  Bop.  Leg.  by  White,  517. 
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trustees  should  stand  possessed  of  the  proceeds  as  "  a  fund  J^}^-^ 

of  personal  and  not  of  real  estate,"  followed  by  the  words 

"  for  which  purpose  I  declare  that  such  proceeds  or  any 
part  thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir  at  law  "  (t).  If,  however,  there  appears 
to  have  been  no  particular  motive  for  changing  the  nature 
of  the  real  fund,  and  the  testator  has  declared  or  shown 
an  intent  that*  he  meant  to  dispose  of  his  real  as  personal 
estate,  then  the  land  will  pass  under  a  residuary  personal 
bequest  as  personal  estate  («).  If  a  testator  converts  his 
real  estate  for  all  the  purposes  of  his  will,  so  as  to  affect 
the  character  of  the  property  as  between  the  real  and  per- 
sonal representatives  of  persons  taking  under  the  will,  that 
will  not  prevent  the  heir  from  taking,  by  way  of  resulting 
trust,  any  part  which  is  undisposed  of,  or  not  effectually 
disposed  of;  as  where  it  is  the  subject  of  limitations  which 
are  too  remote  (x).  But  what  he  so  takes  will  vest  in  him 
as  personal  estate  (y),  unless  the  other  parts  are  devoted 
to  the  payment  of  charges,  and  he  chooses  to  pay  them  off, 
and  thereby  prevent  a  sale,  and  take  the  estate  {z).  The 
question  whether  the  surplus  proceeds  of  the  trust  pro- 
perty belong  to  the  real  or  personal  representative  is  not 
affected  by  the  state,  whether  of  realty  or  personalty,  in 
which  such  surplus  is  found,  although  the  state  of  the  pro- 
perty might  affect  the  character  in  which  such  surplus  would 
go  to  one  or  the  other  of  such  representatives  (a).  3432. 
Where  real  estate  is  directed  to  be  converted  by  deed,  ^^S^' 

{t)  See  2  Spence's  Eq.  Jur.  287—  (u)  1  Rop.  Leg.  by  White,  528, 

8  ;  1  Jann.  Wffla,  2nd  ed.  580—1 ;  587. 

1  Lead.  Caa.  Eq.  706—7 ;  Johmon  {x)  2    Spenoe*B   Eq.    Jttr.   284 ; 

V.   Woods,  2  Beav.   409  ;  Flint  v.  Burley  v.  Evdyn,  16  Sim.  290. 

Warren,  16   Sim.   124 ;   Taylor  v.  {y)  2    Spenoe's    Eq.    Jur.    242 ; 

Tayl(yr,  8  D.  M.  &  G.  190  ;  Rohinton  Burley  v.  Erdyn,  16  Sim.  290. 

V.    The    Chvemore  of  the   London  («)  2  Spenoe'a  Eq.  Jur.  234. 

ffo9pUal,lOBBie,19y  FUchY.Wther,  (a)  Qriffitlit  v.  RickeUe,!   Hare, 

6  Hare,  145.  299. 
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parttv.    even  though  not  till  after  the  death  of  the  owner,  there  is 
-  -      a  constructive  conversion  from  the  delivery  of  the  deed, 

of  real  estate 

^er  a      ^ot  ouly  foi  the  purposes  of  the  deed,  but  "  out  and  out," 
so  as  to  cause  any  surplus  that  may  not  be  eflfectually 
disposed  of  by  the  deed  to  result  to  the  grantor,  settlor,  or 
mortgagor,  as  personalty,  and  thereby  preclude  in  Equity 
the  title  of  his  heir  from  ever  arising ;  unless,  indeed,  the 
whole  of  the  purposes  of  conversion  fidl  from  the  moment 
of  the  execution  of  the  deed ;   in  which  caae  the  entire 
property  results  to  him  as  realty,  as  if  no  conversion  had 
ever  been  directed  (6).    3433. 
S"^SE!S^"     '^^^  same  rule,   for  the  same  reason,  would  seem  to 
Sii^ra*^***  apply  to  a  sale  of  real  estate  urider  an  order  of  a  Court 
cSxrt^*     of  Equity,  on  the  application  and  in  the  lifetime  of  the 
"  ^*       owner:   for  there  a  constructive  conversion  would  take 
place  from  the  date  of  the  order.    But  where  the  order  is 
only  for  a  sale  of  a  part,  or  of  so  much  as  may  be  neces- 
sary, or  the  application  for  a  sale  is  not  made  by  the  owner 
of  the  realty,  but  is  made  against  his  will,  or  he  merely 
acquiesces  in  it,  there  it  has  been  held  by  some  judges 
that,  although  the  estate  be  all  converted,  any  surplus  will 
belong  to  the  heir  at  law ;  for  the  conversion  will  only  be 
regarded  as  constructively  co-extensive  with  the  purposes 
of  the  suit  or  proceeding  (c).     But  Sir  O.  Jeasd,  M.R,  has 
held  that,  if  the  conversion  is  rightfully  made,  all  the  con- 
sequences of  a  conversion  must  follow  (d),    3434. 
undteposcd-     Where  real  estate  is  not  made  a  subsidiary  fund,  but  a 
mixed  fund,  testator  crcatcs  from  real  and  personal  estate  a  mixed  or 
general  fund,  and  directs  the  whole  of  that  fund  to  be 
applied  for  certain  purposes,  as  for  the  payment  of  debts 


(6)  Biggs  v.  ATidrews^  6  Sim.  424 
Oriffiths  V.  RicheUs,  7  Hare,  299 
Clarke  v.  Franklin,  4  K.  &  J.  260 


Ezors.  5th  ed.  586,  n.  (c). 

(c)  Cooke  V.  Dealey,  22  Beav.  196 ; 
Jermy  v.  Preston,  18  Sim.  856. 


Lord  Eldon's  remarks  in  RipUy  v.  (rf)  Steed  v.  Preece,  L.  R.  18  Eq. 

Waterworth,  7  Ves.  485  ;  1  Wma.  on      192, 197. 


r 
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and  legacies,  he  does  in  eflFect  direct  that  the  real  and  J^J^- 

®  '  T.  2,  Ch.  8. 


personal  estates  which  have  been  converted  into  that  fund 
shall  answer  the  stated  purposes  pro  rata,  according  to 
their  respective  values.  If  any  of  those  purposes  fail,  then 
the  part  of  the  fund  which  upon  this  principle  would  other- 
wise have  been  applicable  to  those  purposes  is  undisposed 
of.  So  far  as  this  part  of  the  fund  has  been  composed  of 
real  estate,  the  heir  is  to  have  the  benefit  of  it,  as  so  much 
real  estate  undisposed  of,  whether  the  estate  be  eventually 
sold  or  not ;  and  so  far  as  this  part  of  the  fund  has  been 
composed  of  personal  estate,  it  is  personal  estate  undis- 
posed of,  for  the  benefit  of  the  next  of  kin  (e).     3435. 

Where  money  is  bequeathed  to  be  laid  out  in  land,  the  undisposed- 
same  principle  applies  as  where  land  is  directed  to  be  con-  f^^  ^ 
verted  into  money:  the  conversion  will  operate  only  so^j^"^^^^ 
far  as  the  will  disposes  of  the  land  into  which  it  is  to  be  SSiSS^""* 
converted;  so  that  if  the  land  is  devised  for  a  limited 
estate  only,  the  produce  of  the  fund,  or  the  fund  itself,  if 
unconverted,  beyond  the  interest  so  given,  will  result  to 
the  testator's  next  of  kin  as  personalty,  unless  it  be  given 
away  to  some  other  person  (/).    Where  a  testator  directs 
his  personal  estate  to  be  converted  into  real  estate  for 
certain  purposes,  some  of  which  fail,  there,  after  the  pur- 
poses which  can  take  effect  are  satisfied,  the  heir  is  not 
entitled  to  the  unconverted  personalty  as  impressed  with 
the  character  of  realty  (g).    But  if  there  is  a  residuary 
legatee,  he  is  entitled  to  it.     And  if  it  has  not  been  con- 
verted, he  may  elect  to  take  it  either  as  realty  or  per- 
sonalty.   But  if  he  dies  without  indicating  his  election, 


(e)  2    Spence'B    Eq.    Jur.    235;  J  arm.  WHIb,  2nd  ed.  527 ;  Reynolds 

Johnson  v.   WoodSf    2  Beav.   409 ;  v.  Oodiee,  1  Johns.  536,  582. 

Achroyd  v.   Smithton,  1   B.  C.  C.  {g)  Htrtford  v.  Rai-enhiU,  1  Bear. 

503.  481. 

(/)  2  Spence's  Eq.  Jur.  235    1 
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/^cb^'s.  ^^  ^^  S^  ^  ^^^  person  or  persons  entitled  to  bis  personal 

— ^ — ^  estate  (fe).    8436. 

Sn^ilStoBr-     Whenever  a  trade  partnership  purchase  real  estate  for 

'^'  the  partnership  purposes,  and  with  the  partnership  funds, 
it  is,  as  between  the  real  and  personal  representatives  of 
the  partners,  personal  estate.  But  where  the  land,  and  not 
the  trade,  is  the  principal  object,  and  the  trade  is  merely 
ancillary  to  the  beneficial  enjoyment  of  the  land,  or  a  part 
of  it,  the  doctrine  will  not  apply ;  so  that,  if  one  of  the 
co-owners  dies  intestate,  his  share  in  the  land  will  pass  to 
his  heir,  and  not  to  his  legal  personal  representative  (t). 
3437. 


(A)  Herrford  v.  Ra/foenkiU,  5  Beav.      495,  506  ;  Steward  ▼.  Blakeway^  L. 
51.  R.  6  £q.  479  ;  4  CIl  Ap.  603. 

(t)  UaHiy  T.   Dofiiy,  8  Drewty, 
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CHAPTER  IV. 

OF  ELECTION. 

Election  is  the  choosing  between  two  rights,  by  a  person   !•*«» 

T«  2,  Ch.  4. 

who  derives  one  of  them  under  an  instrument  in  which  a 

Definition. 

dear  intention  appears  that  he  should  not  enjoy  both. 
3438. 
The  principle  of  election  is,  that  no  one  shall  claim  under  Principle  of 

*  ^  election. 

and  in  opposition  to  the  same  instrument.    There  is  a  tacit 
condition  annexed  to  all  provisions  of  this  nature,  that  the 
person  taking  do  not  disturb  the   disposition  which  his 
benefactor  has  made  (a).    3439. 
Election  arises  in  Equity  in  cases  where  a  grantor,  or  where  ciec- 

tion  arises 

more  commonly,  a  testator,  gives  away,  either  knowingly  ^  Equity, 
or  by  mistake,  that  in  which  he  has  no  interest,  or  the 
whole  of  that  in  which  another  person  besides  himself  has 
an  interest,  and  in  the  same  instrument  makes  a  gift  to 
the  owner  of  the  property  so  given  away,  or  to  the  person 
entitled  to  such  interest.  In  such  cases  the  owner  of  such 
property,  or  the  person  entitled  to  such  interest,  cannot 
both  take  the  gift  and  retain  his  own  property  or  interest ; 
but  if  he  takes  the  gift,  he  must  resign  his  own  pro- 
perty or  interest.  On  the  other  hand,  if  he  elects  to  hold 
his  own  property  or  interest,  or,  as  the  phrase  is,  if  he 
elects  against  the  instrument,  he  cannot  have  the  gift ; 
or  at  least  he  cannot  have  the  entire  gift  without  com- 
pensating the  person  whom  he  has  disappointed  by 
electing  to  take  his  own  property.  In  such  cases,  Equity, 
in  not  suffering  the  disposition  by  which  the  gift  is  made 
to  enure  to  the  benefit  of  the  person  so  electing  against 

(a)  2  Sugd.  Pow.  144—5. 
VOL.  II.  S  S 
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Part.  IV.  the  instrument,  will  not  render  that  disposition  inoperative, 

but  will  make  it  the  means  of  effectuating  that  intention 

of  the  author  of  the  instrument  which  such  person  has 
frustrated  by  so  electing  to  retain  his  own  property  or 
interest :  for,  Equity  will  treat  the  gift,  or  at  least  a  part  of 
it,  as  a  trust  in  tlie  donee  or  devisee,  the  person  so  elect- 
ing, for  the  benefit  of  the  party  disappointed  by  such 
person's  refusing  to  give  up  his  own  property  or  interest  (6). 
Indeed,  the  doctrine  of  election  can  never  be  applied 
where  an  election  is  made  contrary  to  the  instrument, 
unless  the  interest  that  would  pass  by  it  is  of  that  freely 
disposable  nature,  that  it  can  be  laid  hold  of  to  compensate 
the  paily  who  suffers  by  the  exercise  of  such  election 
Election  by  agaiust  tlic  instrument.  Thus,  where  there  is  a  fund 
'poiiitee.  subject  to  tlic  appointment  of  a  father  amongst  his  children, 
and  the  father  appoints  a  part  to  some  of  his  children 
and  the  other  part  to  persons  not  objects  of  the  power,  any 
child  who  is  an  appointee  may  both  take  his  appointed 
share,  and  also  claim  his  share  of  the  improperly  appointed 
purtion,  as  in  default  of  appointment.  But  if  there  is  a 
power  to  appoint  to  two,  and  the  donee  of  the  power 
appoints  to  one  only,  and  gives  a  legacy  to  the  other,  he 
cannot  claim  the  legacy  and  also  dispute  the  validity  of  the 
appointment  (c);    So  where  a  man,  having  a  power  to 


(6)  See  story's  Eq.  Jur.  §  1077, 
note,  1081—1084, 1036,  1088, 1089, 
1093  ;  2  Spence*8  Eq.  Jur.  686, 587, 
588,  601—604  ;  2  Sugd.  Pow.  155  ; 
1  Jarm.  WUla,    2nd  oA    371—3  ; 
Sioan  V.    ffolmeSf    19  Beav.    471  ; 
Wint4)ur  V.  Clifton,  21  Beav.  447  ; 
8  D.  M.  &  G.    641 ;   Stephens  v. 
Stephemf  3  Drewry,  697  ;  Asticke  v. 
PiUr.%   4  K.  &  J.   437  ;  Grosrenor 
V.  Durston,  25  Beav.  97 ;  Fitzsimons 
V.  FitzsimonSf  28  Beav.  417  ;  Ifony- 
wood  V.  Fonter  (No.  2),  30  Beav:  14  ; 
HQwdU  V.  /4nkin8f  2  Johus*  &  fiemi 


706 ;  WhiOey  v.  WkUfey,  31  Beav. 
173 ;  1  D.  J.  &  S.  617  ;  AfiUer  v. 
Thw-good,  33  Beav.  496  ;  Griuell  v. 
Swinhaey  L.  R.  7  Eq.  291 1  CoutU  v. 
Acwortk,  L.  R.^  Eq.  619  ;  Cooper  v. 
Cooper,  L.  R.  6  Ch.  Aixl5  ;  7  H.  L 
63 ;  WUklmon  v.  Dent,  L.  R.  6  Ch. 
Ap.  339 ;  Middleton  v.  Windnm, 
L.  R.  16  Eq.  212  ;  Rogers  v.  Jones, 
L.  R.  3  Ch.  D.  088. 

(c)  2  Spence's  Eq.  Jur.   590  ;  2 
Sugd.    Pow.   148—9  ;  Be  Fouitr' 
Trusts,  27  Beav.  362. 
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appoint  to  A.  a  fund  which  in  default  of  appointment  is  to   p>bt  iv. 

be  given  to  B.,  exercises  the  power  in  favour  of  C,  and 

gives  other  benefits  to  B.,  although  the  execution  is  merely 
void,  yet  if  B.  will  accept  the  gifts  to  him,  he  must  convey 
the  estate  to  0.  according  to  the  appointment.  Again, 
where  a  father  authorized  his  wife  to  execute  a  power 
vested  in  himself^  and  gave  the  objects  of  the  power  other 
benefits,  although  the  father  could  not  delegate  the  power, 
yet  it  was  held,  that  any  person  who  should  defeat  what 
the  mother  had  done  by  what  was  in  truth  no  power, 
should  have  no  benefit  under  the  father's  will  (d).    But  wordu  not 

creating  a 

words  of  mere  desire,  expectation,  or  wish,  do  not  create  a  case  ?^ 
case  of  election  (e).  And  hence,  where  a  testator  bequeaths 
his  own  property  to  persons  who  are  objects  of  a  power, 
and  also  appoints  to  them  the  fund  over  which  he  has 
the  power  of  appointment,  in  terms  which  per  se  would 
give  the  absolute  interest,  but  then  adds  a  request  that 
they  would  leave  the  appointed  fund  to  their  children,  who 
are  not  objects  of  the  power,  the  precatory  words  do  not 
create  a  case  of  election  either  to  accept  a  limited  appoint- 
ment, leaving  the  remainder  for  their  children,  or  else  to 
relinquish  the  legacies,  but  the  words  relating  to  the 
appointed  fund  amount  to  an  absolute  appointment  to  the 
objects  of  the  power,  with  a  condition  inconsistent  with  the 
power,  which  is  simply  void;  and  therefore  they  aro 
entitled  to  both  funds-(/).     3440. 

Prim0,  facie,  it  is  not  to  be  supposed,  nor  must  it  be 
proved  by  extrinsic  evidence,  that  a  testator  disposes  of 
that  which  is  not  his  own,  so  as  to  raise  a  case  of  election. 
It  must  appear  on  the  wiU  itself,  by  plain  demonstration 
or  by  necessary  implication  Qj).     3441. 

((/)  2  SugA  Pow.  148—9.     .  {g)  2  Sp.  Eq.  Jur.  692,  593,  595  ; 

(c)    Langdow    v.    Langslow,    21  Wintour  v.  Clifton^  21  Beav.  447  ;  8 

Beav.  552.  D.  M.  ft  G.  641  ;  Miller  v.  Thur- 

if)  Blacktt  V.  Lamhy    14    Beav.  good,  83  Beav.  496. 


482.   See  supra^  par.  2193. 
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Part  IV.        Where  persons  are  named  as  residuary  appointees,  and 
also  as  legatees,  in  the  same  will,  they  are  not  obliged  to 

No  election  G  »  .  . 

^ftsTudor  ®^®^^  between  the  residuary  appointment  and  their  legacies, 
bomcwiiL    go  as  to  give    up  their   residuary  appointment  or  their 
legacies,  in  order  to  give  effect  to,  or  compensate  the 
persons  claiming  under,  a  particular  appointment  void 
for  remoteness ;  for  they  claim  each  gift  under  the  will 
itself,  and  neither  of  them  is  dehors  the  will  or  adverse  to 
it  (h),    3442. 
Apgication      Thc  doctriue  of  election  applies  even  where,  in  a  will 
^h?k.^at?  not  within  the  Wills  Act  (1  Vict.  c.  26),  a  devise  of  an 
^^*  estate  is  made  to  the  testator's  heir,  and  the  heir,  accord- 

ing to  the  old  rule,  takes  such  estate  by  descent,  and  not 
by  purchase,  and,  by  the  same  will,  the  testator  devises  to 
another  person  an  estate  belonging  to  the  heir,  over  which 
the  testator  has  no  disposing  power  (i).     3443. 

The  same  doctrine  of  election  also  applies  in  cases  where 
it  was  apparently  a  testator's  intention  to  dispose  of  all 
the  property  he  might  have  at  the  time  of  his  death,  and 
the  heir,  who  is  a  devisee  under  the  will,  claims  property 
which  was  purchased  subsequently  to  the  will,  and  which, 
.  consequently,  under  the  old  law,  did  not  pass  by  the  will, 
but  was  intended  to  pass  to  another  person  under  the 
general  words  of  the  will  (j ).  But  where  a  will,  made 
before  the  year  1838,  is  void  as  a  devise  of  land,  either 
from  the  incapacity  of  the  devisor  or  from  its  not  being 
duly  executed,  and  is  good  as  to  personal  estate,  the 
heir  may  take  a  legacy  under  it,  without  relinquishing 
his  right  by  descent ;  because,  as  to  the  land,  there  is  in 
fact  no  disposition  of  it,  and  consequently  no  election  (k). 

{h)  WoUaaton  v.  Kinj,  L.  B.  8  Eq.  2  Johns.  &  Hem.  216. 

165.  U)  Story*B  Eq.  Jur.  §  1094;  6 

(0  Stoiy'a   Eq.   Jur.  §  1094  ;   2  Cruise  T.  38,  c.  2,  §  28;  Sugd.  Con- 

Spence's  Eq.  Jur.  589  ;  2  Rop.  Leg.  dse  View,  127  i  Sdirodcrr,  Schroder^ 

by  White,  1595  ;  Schroder  v.  Schro-  1  Kay,  578. 

der,  1  Kay,  678  j  Hanee  v.  TreickU,  {l)  6  Cruise  T.  88,  c.  2,  §  26  ;  2 
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But  although  the  will  were  not  duly  executed  according  part  iv. 

to  the  statute,  still  if  it  contained  an  express  condition 

that  any  legatee  who  might  not  comply  with  its  terms 
should  forfeit  all  benefit  under  it,  there  the  heir  would,  by 
force  of  the  condition,  be  obliged  to  make  his  election  ({). 
3444. 

The  doctrine  is  equally  applied  to  all  interests,  whether  itnppiics 
immediate  or  remote,  vested  or  contingent,  of  value  orwndof 

"  interest. 

of  no  value,  and  whether  in  real  or  personal  estate  (m). 
3445. 
It  has  been  held  that  the  doctrine  of  election  does  not  it  i«  not 

raised  by 

apply  to  an  instrument  which  was  valid  at  the  time  of  subeequont 
execution  as  to  all  the  property  comprised  in  it,  but  was 
considered  inoperative  as  to  some  of  the  property  by  sub- 
sequent events  (n).    3446. 

According  to  the  preponderance  of  authority  and  prin-  To  what 
ciple,  a  person  electing  against  a  will  does  not  forfeit  the  gg;^^ 
whole  of  the  benefit  intended  for  him,  where  the  value  ^^^ts 
of  the  gift  exceeds  that  of  his  own  property  or  interest ;  ©r  toqu^t. 
but  he  is  only  obliged  to  compensate  in  value  the  claimant 
whom  he  has  disappointed  by  his  refusing  to  give  up  his 
own  property  or  interest  (o).    For,  a  Court  of  Equity 
interfering  to  control  his  legal  rights,  for  the  purpose 
of  executing  the  intention  of  the  testator,  is  justified  in 
its  interference,  so  far  only  as  that  purpose  requires  (p), 
3447. 

If  the  party  has  mortgaged  the  interest  he  takes  in  his  ^^^JS^^^Ftho 
own  right,  and  then  is  suflTered  to  elect  to  take  under  the  ^^SH'm^ 

Hop.  Leg.  by  White,  1595 ;  1  Jarm.  (n)  BlaUdock  v.  GHndle,  L.  B.  7 

Wilk,  2nd  ed.  874.  Eq.  215. 

(0  2  Hop.  Leg.  by  White,  1595 ;  (o)  Story's  Eq.  Jnr.  §  1085  ;   2 

1  Jarm.  Wills,  2nd  ed.  875.  Spence*s  Eq.  Jur.  601—604 ;  1  Jarm . 

(m)  Story's  Eq.  Jur.  §  1096  ;   2  Wills,  2nd  ed.  372—3. 

Spence's  £q.  Jur.  5S8  ;  1  Jarm.  (j>)  Story's  Eq.  Jur.  §  1085,  note. 
WiUs,  2nd  ed.  872. 
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Paiit  IV. 
T.  9,  Cm.  4. 


Election 
aa  to  ouo 
benefit 


Election  in 
the  CA.SO  of  n 
settlement. 


Election 
need  not  bo 
made  in 
i^moranco 
of  circtim- 
stancos. 


Election 
presumed. 


will,  the  mortgage  must  be  satisfied  out  of   the  interest 
provided  for  him  by  tlie  will  (q).     3448. 

A  person  may  decline  one  benefit  given  liim  by  a  will, 
such  as  a  legacy  charged  with  a  portion,  without  being 
precluded  from  taking  another  benefit  by  the  same  will; 
unless  it  is  fairly  inferable,  from'  the  nature  of  the  different 
benefits,  that  he  should  either  take  all  or  reject  all  (r). 
3449. 

Election  may  also  arise  where  a  person  claims  both 
under  and  in  opposition  to  a  settlement.  It  is  a  rule  that 
a  person  will  not  be  allowed  to  take  under  and  against  the 
same  instrument  («).    8450. 

The  party  is  not  bound  to  make  an  election  till  all 
the  circumstances  are  known.  And  if  he  should  make  a 
choice  in  ignorance  of  the  real  state  of  the  funds,  or  under 
a  misconception  of  the  extent  of  the  claims  on  the  fund 
elected  by  him,  it  will  not  be  conclusive  on  him.  And 
in  order  to  make  an  election,  he  is  entitled  to  have  a 
discovery,  and  to  have  all  the  accounts  taken,  to  ascertain 
the  real  state  of  the  fund  (<).     3451. 

Election  by  conduct  must  be  by  a  person  who  has 
positive  information  as  to  his  right  to  the  property,  and, 
with  that  knowledge,  fully  means  to  give  that  property 
up  (u).    3452. 

An  election  may  be  presumed  from  a  long  acquiescence 
or  from  other  circumstances  (v).    Bemaining  in  possession 


{q)  2  Sugd.  Pow.  154. 

(r)  Story'B  Eq.  Jur.  §  1081  j  see 
2  Spence's  Eq.  Jur.  691. 

(«)  Anderson  v.  AbboU,  23  Beav. 
457  ;  MosUy  v.  Ward,  29  Beav. 
407  ;  Brown  ▼.  Brown,  L.  R  2  Eq. 
485  ;  CodringUm  v.  Lindtay,  L.  R. 
8  Ch.  Ap.  578,  698  ;  7  H.  L.  864. 

(0  Stor/a  Eq.  Jur.  f  1098  ;  2 
Spence's   Eq.    Jur.    698  j  2  Sngd. 


Pow.  164  ;  2  Rop.  Leg.  by  White, 
1691—2;  Wintour  v.  Clifton^  21 
Beav.  447. 

(w)  WiUon  V.  Tkomhury,  L.  H. 
10  Ch.  Ap.  239. 

{t)  Stoiy's  Eq.  Jur.  g  1097;  2 
Spence's  Eq.  Jur.  698—600;  2 
Sugd.  Pow.  154 ;  Wortkhffion  v. 
W%inton,  20  Bear.  67. 
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of  two  estates  held  under  titles  not  consistent  with  each    paut  iv. 

T.  2,  Ch.  4. 

other,  affords  no  conclusive  proof  of  the  kind  (;r).     Tlie  

doctrine  of  election  is  not  of  the  nature  of  a  positive  rule 
of  law  which  a  person  is  bound  to  know.  And  there- 
fore, in  order  to  infer  an  election,  it  is  necessary  to  show 
that  the  person  who  ought  to  elect  was  aware  of  the 
doctrine  {y).  3453. 
The  doctrine  of  election  is  not  applied  in  tlie  case  of  No  election 

■*■  In  the  case 

creditors.    They  may  take  the  benefit  of  a  devise  for  pay-  of  creditore 
raent  of  debts,  and  also  enforce  their  legal  claim  against 
other  funds  disposed  of  by  the  will ;  for  a  creditor  claims 
not  as  a  mere  volunteer,  but  for  a  valuable  consideration, 
and  ex  debito  justitise  {z).    3454*. 

Where  a  testator  gives  one  child  a  much  larger  property,  MiBtake 
under  the  mistaken  impression  that  such  child  did  not  amount 

of  another's 

take  under  the  testator's  marriage  settlement,  he  is  not  *nt«">s*- 
bound  to  elect  between  his  interest  under  the  settlement 
and  the  gift  by  will  (a).     3456. 

Where  the  person  bound  to  elect  labours  under  any  dis-  niaabuity. 
ability,  as  infancy  or  coverture,  the  Court  will  consider 
whether  it  will  be  most  beneficial  for  him  to  take  under  or 
against  the  will  or  deed,  and  will  decree  accordingly  (6). 

3457. 
Where   a  person  who  had  a  right  of  election,  diesPo»<>M 

•*"  having 

intestate,  without  having  exercised  it,  each  of  his  or  her  J^J^^, 
next  of  kin  has  a  separate  right  of  election;   so  that^^oFiSi 
neither  the  election  of  the  majority  nor  of  the  heir  and  wh^SSS* 
administrator  will  bind  the  others  (c).    3458.  eiocting. 

{x)  spread  v.  Morgan,  11  H.  L.  244. 

Gas.  588.  {h)  2  Spence'a  Eq.  Jar.  587.    As 

iv)  Spread  v,  Morgan,  11  H.  L.  to  election  between  dower  or  free 

Gas.  588.  bench,  and  benefits  given  by  will, 

{z)   Story's  Eq.    Jur.  §  1092  ;    2  see  snpra,  par.  522—7.    ' 

Spencers  Eq.  Jur.    592 ;  1   Jarm.  (c)  Fytche  y.  FyteKCf  L.  B.  7  Eq. 

Wffls,  2nd  ed.  877.  494. 

(a)  Box  V.  BarreU,  L.  R.  8  Eq. 
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CHAPTER  V. 

OF  SATISFACTION   (a). 

T*2"r^5  Satisfaction  may  be  defined  to  be,  the  making  of   a 
Deflnitioa    ^onation  with  the  express  or  implied  intention  that  it  shall 

be  taken  as  an  extinguishment  of  some  claim  which  the 

donee  has  upon  the  donor  (b).    3459. 
Difreronoa        Satisfaction  implies  that  something  has  been  done  ia 

between 

satiBfaction  lieu  of  that  which  was  contracted  or  intended  to  be  done. 

and  per- 

fonnance.     g^jj  performance  implies  that  the  identical  act  which  the 

party  contracted  to  do,  has  been  done  (o).    3460. 
w^  Equitable  questions  of  satisfaction  usually  arise  in  three 

^**^*«*-        classes  of  cases : —    3461. 

I.  In  cases  of  portions  secured  by  a  marriage  settle- 
ment. 

II.  In  cases  of  portions  given  by  a  will,  and  an  ad- 
vancement of  a  donee  afterwards  in  the  testator's  life- 
time. 

III.  In  cases  of  legacies  to  creditors  or  debtors  (d). 
3402. 

Satisfaction      It  is  advisablc  to  observe  in  this  place,  with  reference  to 

resting  on 

5r*"™^»^  all  these  classes  of  cases,  that  where  the  satisfaction  is  a 

tlon  may  be  ' 

rebutted,  matter  of  presumption,  that  presumption  may  be  rebutted 
either  by  intrinsic  evidence  derived  from  the  will  itself,  or 
by  extrinsic  evidence,  as  by  declarations  of  the  testator  or 
written  papers  (c).    3463. 

(a)  ThiH  chapter  is  almoet  entirely       Ward,  22  Beav.  347. 

taken  from  the  writer's  Mannal  of  {c)  2  Bop.  Leg.  by  White,  1109. 

Equity  Jurisprndence,  11th  ed. ;  but  {d)  Story's  Eq.  Jnr.  §  1109. 

with  the  addition  of  leferences  to  {e)  Stozy's   Eq.  Jur.  §  1102 ;  2 

Roper's  Legacies.  Spenoe's  Eq.  Jur.  441 — 445  ;  1  Hop. 

(b)  See  Story's  Eq.  Jnr.  §  1099^  L^.  by  White,  891 ;  1  Jaim.  Wills, 
1101,  HOC,  and  infra  ;  Samud  v.  2nd  ed.  348. 
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I.  Where  a  portion  or  provision  ia  secured  to  a  child    partiv. 

r  r  T.  2,  Ch.  5. 


by  a  marriage  settlement  or  otherwise,  and  the  parent  or 

^  I.  Ajb  to 

person  standing  in  loco  parentis — ^that  is,  a  person  mean-  portions 
ing  to  stand  in  the  place  of  a  parent  as  regards  providing  settioment. 
for  a  relation's  child — ^afterwards  by  will  gives  the  same 
child  a  legacy,  whether  particular  or  residuary,  without 
expressly  declaring  it  to  be  in  satisfaction  of  such  portion 
or  provision,  in  such  case,  if  the  legacy  is  substantially  the 
same  in  its  value,  in  its  nature,  in  time  of  payment,  in 
certainty,  and  in  benefit,  with  the  portion  or  provision,  and 
if  it  is  not  given  for  a  different  purpose,  it  will,  in  the 
absence  of  evidence  to  the  contrary,  be  deemed  a  full  satis- 
faction, as  the  presumption  is  against  double  portions.    If 
the  legacy  is  less  in  amount  than  the  portion  or  provision, 
or  if  is  payable  at  a  different  period,  then  (looking  to  the 
weight  of  authority)  it  may  be  deemed  a  satisfaction  pro 
tanto,  or  in  full,  according  to  the  circumstances  (/).     A 
testamentary  provision  has  been  considered  an  advance- 
ment in  the  lifetime  of  the  parent,  in  full  or  part  satisfac- 
tion of  the  portion  provided  by  a  settlement  which  contains 
a  declaration  that  advancement  by  the  parent  in  his  life- 
time shall  be  considered  in  full  or  part  satisfaction,  unless 
the  contrary  is  expressly  declared  in  writing  (^).    Where, 
on  a  covenant  to  take  effect  on  the  death  of  the  settlor,  a 
portion  is   settled    on   the   husband  for '  life,  and   then 
on  his  wife  and  children,  and  an  absolute  gift  of  other 
property  is  afterwards  made  by  the  settlor  by  will  in 
favour  of  the  husband,  it  may  be  a  satisfaction  of  the 

(/)  Story's  Eq.  Jur.  §  1109, 1110,  124  ;  Coventry  v.  Okichater,  2  Hem, 

1108, 1104 ;  2  Spence's  Eq.  Jur.  427  &  Mil  149  ;  2  D.  J.  &  S.  886  ;  S.  C. 

—430,432,  438,438— 440;  Zody^.  nom.  Lord  Chichester  v.  Coventry, 

Thynne  v.  Earl  of  QUngdU,  2  H.  L.  B.  2  H.  L.  72 ;  Clover  v.  HaH- 

L.  Cas.  153  ;  2  Hop.  Leg.  by  Wliite,  cup,  84  Beav.  74 ;  Campbell  y.  Camp- 

1071  ;   Sir  /.  RomUly,  M.  R,  in  heU,  L.  R.   1  Eq.   383 ;   Paget  v. 

Montague  v.    Montague,  15   Beav.  QrenfeU,  L.  B.  6  Eq.  7  ;  JRtusell  v. 

572  ;   Pinchin  v.  Simms,  80  Beav.  St.  Aubyn,  L.  K.  2  Ch.  D.  898. 
119;    Charlton  v.   West,  80  Beav.  {g)  2  Bop.  Leg.  by  White,  1098. 
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rl'^rcH  5.  littsband's  life  interest  under  the  settlement,  but  not  of  the 
interest  of  the  wife  and  children  (Ji).     3464. 

A  gift  to  children  by  the  will  of  a  person,  or  a  covenant 
by  him  to  divide  property  among  them,  is  not  witliin 
the  words   "an  advancement  or  payment"   by  him   in 
his    lifetime,  in    a  proviso    as    to  satisfaction  of  their 
portions  (i).     3465. 
Jirti^iwieft     ^^'  ^^^^6  ^  parent  or  other  person  standing  in  loco 
by  wiu.       parentis  bequeaths  to  his  own  or  to  his  relation's  child  a 
legacy,  whether  particular  or  residuary,  and  afterwards,  hj- 
an  act  inter  vivos,  makes  a  provision  for  the  same  child,  of 
equal  or  greater  amount,  of  equal  certainty,  and  substan- 
tially the  same  in  kind  and  in  degree  of  benefit,  without 
expressing  it  to  be  in  lieu   of  the  legacy,  or  for  other 
objects  than  those  for  which  the  legacy  was  given, — ^in 
such  case,  in  the  absence  of  evidence  to  the  contrary,  it 
will  be  deemed  a  satisfaction  or  ademption  of  the  legacy. 
And  if  the  provision  inter  vivos  is  less  than  the  legacy,  it 
will  be  deemed  an  ademption  pro  tanto  {ii).  And  the  con- 
firmation of  a  will  by  a  codicil  does  not  revive  a  legacy 
adeemed  by  an  act  inter  vivos  in  the  interval  between  the 
will  and  the  codicil  (j).    3466. 

A  legacy  may  be  adeemed  by  a  gift^  though  not  made 
on  marriage,  or  on  any  other  occasion  having  a  special 
reference  to  the  donee    (Jj ).    8467. 


{h)  McCcmgherr.Whydonflh'R. 
8Eq.  236. 

(t)  Cooper  V.  Cooper,  L.  E.  8  CH. 
Ap.  813. 

(tt)  Story's  Eq.  Jur.  §  1111,  uid 
note,  and  1112, 1118, 1115, 1108— 
1105  ;  2  Spenoe'fl  Eq.  Jnr.  429,  432 
—436,  488—440  ;  1  Rop.  Leg.  by 
Wldte,  875—879  ;  Eopwood  v.  JJbp- 
wood^  22  Bear.  488 ;  7  H.  L.  Cas. 
728 ;  Sehojtdd  v.  ffeap,  27  Beav. 
93  ;  Bedtton  y,B<Miofh27  Beav.  99; 


MorU^/bre  r.  OuedaUa,  1  D.  F.  ft  J. 
98;  WaUon  v.  WaUon^  88  Beav. 
575 ;  PMOips  v.  PhiUips,  84  Beav. 
19  ;  DaiMon  ▼.  Daufion,  L.  B.  4  Eq. 
504;  Nevin  ▼.  DrytdaU,  L.  R  4  Eq. 
517  ;  Cooper  r,  BfaeDonaJdj  L.  R. 
16  Eq.  258 ;  Stevemon  r*  Manon^ 
L.  R  17  Eq.  78. 

O)  Montague  v.  Moniague^  15 
Bear.  565. 

iii)  LeighUm  v.  LeiffJUon,  L.  R 
18  Eq.  458. 
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In  the  case  of   a  provision    by  will,  followed  by  a   partiv. 

'-                             J               '  •^           T.  2,  Cii.  5. 

I)rovision  by  deed,  the  first  being  revocable,  there  is  no 


difficulty  in  the  way  of  the  second  provision  taking  effect 
in  lieu  of  the  first ;  and  no  election  on  the  part  of  the 
I)erson  to  be  benefited  is  required  And  if  the  second 
provision  is  construed  to  be  substitutional,  it  is  properly 
termed  an  ademption.    3468. 

On  the  other  hand,  in  the  case  of  a  provision  by  deed, 
followed  by  a  provision  by  will,  the  first  being  not  revo- 
cable, and  actual  rights  being  conferred  thereby,  it  is  more 
natural  in  one  respect  to  regard  the  second  provision  as  ad- 
ditional rather  than  as  substitutional ;  and  the  application 
of  the  presumption  against  double  portions  is  consequently 
more  difficult :  and  indeed  no  substitutional  efiTect  can  be 
given  to  the  will,  except  by  the  election  of  the  person  in- 
tended to  be  benefited  (A).    3469. 

But  a  bequest  to  a  daughter  is  not  adeemed  by  a  gift  to 
her  husband ;  nor  by  an  advance  to  her  on  her  marriage 
for  an  outfit  {I).    3470. 

And  this  doctrine  of  the  constructive  ademption  ofNoademp. 

.  ^  tionof 

legacies  has  never  been  applied  to  legacies  to  wives  or  to  ioga«i<»  to 

o  X  a.  o  Wives  or 

mere  strangers,  unless  under  some  peculiar  circumstances ;  strangere. 
as  where  the  legacy  is  bequeathed  for  a  particular  purpose, 
and  a  portion  is  afterwards  given  by  the  testator,  by  an  act 
inter  vivos,  exactly  for  the  same  purpose,  and  for  none 
other,  and  there  is  no  evidence  of  an  intention  to  give  a 
double  portion  (m).  Indeed,  in  the  case  of  strangers,  the 
onus  probandi  is  upon  those  who  contend  that  the  two  pro- 
visions are  to  be  considered  but  as  one :  whereas,  in  the 


(k)   Lord  Chkhater  v.  Coventi-y,  (to)  Story'sEq.  Jut.  §  1117,1118, 

L.  R  2  H.  L.    72;   AMnnn    v.  1100,  note;  2Si)ence'8  Eq.  Jur.  430; 

LUUemod,  L.  R.  18  Eq.  695.  1  Rop.  Leg.  by  White,  882  ;  Pank- 

(0  Ravemctofl  v.  Zona,  82  Beav.  hurtt  v.  HotwU,  L.  B.  6  Ch.  Ap» 

669 ;  Cooper  y.  MacdonMy  L.  B.  16  186. 
Eq.  258. 
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T^trcSTi.  ^^^®  of  children,  the  onus  proband!  is  on  those  who  con- 
tend  for  the  double  provision  (n).    The  term  ''strangers  '* 
here  includes  all  who  are  not  legitimate  children  of  the 
donor,  or  children  to  whom  he  has  placed  himself  in  loco 
parentis  (o).    3471. 
J^^;J^*g^        III.  A  legacy  given  to  a  creditor,  if  it  is  of  an  amonnt 
''™"**"*     equal  to,  or  greater  than,  the  debt,  and  in  other  respects 
equally  beneficial,  will,  in  general,  in  the  absence  of  all 
countervailing  circumstances,  be  deemed  to  be  a  satisfac- 
tion of  the  debt,  on  the  principle  that  a  testator  shaU  be 
presumed  to  be  just  before  he  is  generous  (p).    But  this 
principle  has  no  application  to  cases  where  the  testator 
expressly  directs  his  debts  to  be  paid,  and  his  assets  are 
sufficient  to  pay  both  debts  and  legacies.    And  the  Conrt 
leans  very  strongly  against  holding  the  legacy  to  be  a 
satisfaction  (q) ;  so  that  the  rule  is  not  allowed  to  prevail 
where  the  legacy  is  of  less  amount  than  the  debt,  even  as 
a  satisfieu^tion  pro  tanto,  unless  the  creditor  have,  in  the 
debtor's  lifetime,  assented  to  such  an  arrangement;  nor 
where  there  is  a  difference  in  the  time  of  payment  of  the 
debt  and  of  the  legacy ;  nor  where  they  are  of  a  different 
nature  as  to  the  subject-matter  or  as  to  the  interest  therein; 
nor  where  a  particular  motive  is  assigned  for  the  gift ;  nor 
where  the  debt  is  contracted  subsequently  to  the  wiU ;  nor 
where  the  legacy  is  contingent  or  imcertain ;  nor  where  the 
bequest  is  of  a  residue ;  nor  where  the  debt  is  a  negotiable 
security ;  nor  where  the  debt  is  on  an  open  and  running 
account,  so  that  the  testator  might  not  know  whether  he 
owed  anything.    And  as  to  a  debt  strictly  so  called,  there 

(n)  2  Spence'fl  Eq.  Jur.  430;   1  Rop.  Leg.  by  White,  1028;  ^rfawiiMfa 

Hop.  Leg.  by  White,  882.  ▼.  Lowe,  3  K.  &  J.  818  ;  SkadhoU  v. 

(o)  Story'B  Eq.  Jur.'  §  1116  ;    2  Vanderplank,  29  Beav.  405  ;  Atkin^ 

Spence's  Eq.  Jur.  429  ;  1  Rop.  Leg.  ton  v.  LiUUwood,  L.  R.  18  Eq.  695. 
by  White,  880.  («)  2  Rop.  Leg.  1050 ;  Ha$9eU  v. 

(p)  Story'B  Eq.  Jar.  §  1119, 1120;  ffawkins,   4    I>rew.    468  ;    CoU  t. 

2  Spenoe's  Eq.  Jur.  605—607  ;  2  Wizard,  25  Beav.  568. 
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is  no  difference  whether  it  is  a  debt  due  to  a  stranger,  or  to   part  iv. 

°  T.  2,  Cn.  5. 

a  wife  or  a  child  (r).     3472.  ■ 

IV.  On  the  other  hand,  where  a  creditor  leaves  a  legacy  J^.  as  to 
to  his  debtor,  and  either  takes  do  notice  of  the  debt,  or  de»>*o"- 
leaves  his  intention  doubtful,  Courts  of  Equity  will  not 
deem  the  legacy  as  either  necessarily  or  prima  facie  mani- 
festing an  intention  to  release  or  extinguish  the  debt ;  but 

they  will  require  some  evidence,  either  on  the  face  of  the 
will,  or  aliunde,  to  establish  such  an  intention  (a).  For,  if 
the  legacy  is  less  than  the  debt,  it  would  clearly  be  a 
positive  injury  to  the  creditor  to  construe  the  legacy  a 
release  of  the  debt;  and  even  if  the  legacy  is  more  than 
the  debt,  it  does  not  follow  that  because  the  testator  has 
manifested  his  bounty  towards  the  debtor  in  that  respect, 
he  intends  the  debtor  to  have  another  benefit  which  has 
no  necessary  connexion  with  the  former.  Where  the  tes- 
tator does  not  mention  the  debt,  but  gives  the  debtor  a 
legacy  of  equal  or  greater  amount,  he  thereby  benefits  the 
debtor  to  at  least  the  same  extent,  by  giving  him  the 
means  of  paying  the  debt,  as  if  he  had  directly  forgiven 
the  debt,  but  had  given  the  debtor  nothing,  or  nothing 
but  the  overplus;  and  his  reason  for  thus  giving  the 
debtor  the  means  of  paying  the  debt,  without  alluding  to 
the  debt,  may  have  been  one  of  kind  consideration  towards 
the  debtor,  namely,  in  order  that  none  but  the  executor 
might  be  aware  of  the  debt.     3473. 

V.  Where  an  annuity  to  the  separate  use  of  a  married  v.  Annuity, 
woman  is  charged  on  an  estate,  the  gift  of  an  annuity  to 

her  generally,  and  charged  upon  property  of  a  different 
nature,  though  to  the  same  amount,  and  payable  on  the 

(r)  story's  £q.  Jur.  §  1108, 1122  ;  Hammond  y.  Smith,  83  Bear.  452  ; 

2   Sponce's  Eq.   Jur.  606—608 ;  2  Fairer  v.   Park,  L.  IL   3   Ch.   D. 

Rop.  Leg.  by  White,  1030,  1032,  309. 

1040, 1044, 1045,  1048, 1049,  1051;  (i)  Story'u  Eq.   Jur.  §   1123  ;   2 

Jefferia  v.  MicheU,  20  Beav.   15  ;  Bop.  Leg.  by  White,  1064. 
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Pj»T.  IV.   same  days,  is  not  a  satisfaction  (t).    And  where  a  person 

executes  a  deed,  by  which  he  gives  annuities  to  certain 

others,  and  then  executes  another  deed  by  which  he  gives 
other  annuities  to  those  persons,  there  is  no  presumption 
that  the  latter  were  intended  to  be  a  substitute  for  the 
former,  especially  where  the  annuities  given  by  the  second 
deed  are  of  less  amount,  or  the  first  deed  contains  a 
power  of  revocation  which  is  not  exercised  by  the  second 
deed  (u).    3474. 
Sttio  i^(£^     Where  there  is  a  covenant  on  marriage  to  settle  specific 
lands,  it  will  not  generally  be  satisfied  by  suflfering  other 
covonimt  to  lands  of  equal  value  to  descend  (x\    And  a  covenant  to 
Sonoy.       bequeath  a  sum  of  money  is  not  satisfied  by  an  appoint- 
ment of  a  like  sum  (y).    3476. 

(0  2  Spence*8  £q.  Jur.  609.  (y)  Oraham  v.  Wickham  (Ko.  1), 

(w)  Palmer  v.  Newdl,  20  Beav.  81  Beav.  447  ;  1  D.  J.  &  S.  474. 

32  ;  8  D.  M.  &G.  74.  But  in    connection  with  this,   see 

(x)  2  Spenoe's  £q.  Jar.  610.  Tfiadeer  y.  Keif,  L.  E.  8  £q.  408. 
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37  &  38  Vict.  cap.  57. 

An  Act  for  the  further  LimiiaUon  of  Actions  and  Suits  [relating  to  Real 
Property.  I7th  August,  1874.] 

Whereas  it  is  expedient  further  to  limit  the  times  within  which  actions  or 
suits  may  be  brought  for  the  recovery  of  land  or  rent,  and  of  charges 

thereon : 

Be  it  enacted  by  the  Queen^s  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : — 

1.  After  the  commencement  of  this  Act  no  person  shall  make  an  entry  or  No  land  or 
distress,  or  bring  an  action  or  suit,  to  recover  any  land  or  rent,  but  within  ront  to  bo 
twelve  years  next  after  the  time  at  which  the  right  to  make  such  entry  or  vj^flrt^n 
distress,  or  to  bring  such  action  or  suit,  shall  have  first  accrued  to  some  twolvo  years 
person  through  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  aftor  tho 
any  person  through  whom  he  claims,  then  within  twelve  years  next  after  ^s^^t  of 
the  tune  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  J^^wd 
action  or  suit,  shall  have  first  accrued  to  the  person  making  or  bringing  the 

same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit,  to  Provjaion 
recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued,  in  respect  ^^  <^**^  ^' 
of  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or  ^^^^ 
interest,  at  the  time  at  which  the  same  shall  have  become  an  estate  or  inte- 
rest in  possession,  by  the  determination  of  any  estate  or  estates  in  respect 

of  wbicn  such  land  shall  have  been  held,  or  the  profits  thereof  or  such  rent 
shall  have  been  reoeived,  notwithstanding  the  person  claiming  such  land  or 
rent,  or  some  person  through  whom  he  claims,  shall  at  any  time  previously 
to  the  creation  of  the  estate  or  estates  which  shall  have  determined,  have 
been  in  the  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent :  But  if  tiie  person  last  entitled  to  any  particular  estate  on  which  Time 
any  future  estate  or  interest  was  expectant  shall  not  have  been  in  the  pos-  limited  to 
session  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent^  at  "*?  ^*'*" 
the  time  when  his  interest  determined,  no  such  entry  or  distress  shall  be  Sxtffiod'to'* 
made,  and  no  such  action  or  suit  shall  be  brought,  by  any  person  becoming  the  partlcu- 
entitled  in  possession  to  a  future  estate  or  interest,  but  within  twelve  years  lar<»t»teoufc 
next  after  the  time  when  the  right  to  make  an  entiy  or  distress,  or  to  bring  aion*  &? 
an  action  or  suit,  for  the  recovery  of  such  land  or  rent,  shall  have  first    -   ' 
accrued  to  the  person  whose  interest  shall  have  so  determined,  or  within  six 
years  next  after  the  time  when  the  estate  of  the  person  becoming  entitled 
in  possession  shall  have  become  vested  in  possession,  whichever  of  those  two 
periods  shall  be  the  longer ;  and  if  the  right  of  any  such  person  to  make 
such  entry  or  dUtress,  or  to  bring  any  such  action  or  suit^  shall  have  b«eB 
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barred  under  this  Act,  no  person  afterwards  daiming  to  be  entitled  to  the 

same  land  or  rent  in  respect  of  any  subsequent  estate  or  interest  under  any 

deed,  will,  or  settlement,  executed  or  taking  effect  after  the  time  when  a 

right  to  make  an  entry  or  distress,  or  to  bring  an  faction  or  suit,  for  the 

recovery  of  such  land  or  rent,  shall  have  first  accrued  to  the  owner  of  the 

particular  estate  whose  interest  shall  have  so  determined  as  aforesaid,  shall 

make  any  such  entry  or  distress,  or  bring  any  sudi  action  or  Buit»  to  reooyer 

such  land  or  rent. 

In  casos  of        8.  If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 

infancy,        distress,  or  to  bring  an  action  or  suit,  to  recover  any  land  or  rent,  shall  have 

coverture,  or  ^^  accrued  as  aforesaid,  such  x>er8on  shall  have  been  under  any  of  the 

f£^^^^       disabilities  hereinafter  mentioned,   (that  is  to  say,)  infimcy,   coverture, 

when  the      idiotc^,  lunacy,  or  unsoundness  of  mind,  then  such  person,  or  the  person 

right  of  ac-    claimmg  through  him,  may,  notwithstanding  the  period  of  twelve  years,  or 

thrai'^iT^^'  ^^^  y^^^'^i  ('^  ^®  ^^^^  ™^7  ^)  hereinbefore  limited  shall  have  expired, 
yean  to  be  make  an  entry  or  distress,  or  bring  an  action  or  suit,  to  recover  such  land 
allowed  or  rent,  at  any  time  within  six  years  next  after  the  time  at  which  the  person 
'^°^M*^^'  ^^  whom  such  right  shall  first  have  accrued  shall  have  ceased  to  be  under 
tibc^diraM-  '^y  ^^^  disability,  or  shall  have  died  (whichever  of  those  two  events  shall 
lity  or  pro-    have  first  happened). 

vious  death.      4.  Xhe  time  within  which  any  such  entry  may  be  made,  or  any  such 
No  timo  to    action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  case  after  the 
bo  allowed    conmiencement  of  this  Act  he  extended  or  enlarged  by  reason  of  the  absence 
Ixlyond^w.  l>oyoi^d  seas  during  all  or  any. part  of  that  time  of  the  person  having  the 
'  right  to  make  such  entry,  or  to  bring  such  action  or  suit,  or  of  any  person 
through  whom  he  claims. 
Thirty  years      5.  No  entry,  distress,  action,  cr  suit  shall  be  made  or  brought  by  any 
utmoet  fJ-     person  who  at  the  time  at  which  his  right  to  make  any  entry  or  distress,  or 
dilabilHi^   ^^  bring  an  action  or  suit,  to  recover  any  land  or  rent,  shall  have  first  accrued, 
shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  thirty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued,  although  the  person  under  disa- 
bility at  such  time  may  have  remained  under  one  or  more  of  such  disabili- 
ties during  the  whole  of  such  thirty  years,  or  although  the  term  of  six  yean 
from  the  time  at  whidi  he  shall  have  ceased  to  be  under  any  such  disability, 
or  have  died,  shall  not  have  expired. 
In  case  of         6'  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  an  anor- 
poBflossion     ance  thereof  which  shall  not  operate  to  bar  the  estate  or  estates  to  take 
under  an       effect  after  or  in  defeasance  of  Ids  estate  tail,  and  any  person  shall  by  virtue 
sTtonanUn^  of  such  assurance  at  the  time  of  the  execution  thereof,  or  at  anytime  after- 
tail,  which    wards,  be  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  the  reoeipt 
B^iil  not       of  such  rent,  and  the  same  person  or  any  other  person  whosoever  (other  than 
maic^ei?'    ^^^'^  person  entitled  to  such  possession  or  receipt  in  respect  of  an  estate 
they  shall'be  which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tul)  shall 
barred  at      continue  or  be  in  such  possession  or  reoeipt  for  the  period  of  twelve  years 
Sif  f^^^fr.  ^^^  after  the  commencement  of  the  time  at  which  such  assurance,  if  it  had 
after  tluit      ^^'^  been  executed  by  such  tenant  in  tail,  or  the  person  who  would  have 
period,  at      been  entitled  to  his  estate  tail  if  such  assurance  had  not  been  executed, 
which  the     would,  without  the  consent  of  any  other  person,  have  operated  to  bar  such 
^^^°^'     estate  or  estates  as  aforesaid,  then,  at  the  expiration  of  such  period  of  twelve 
cutod,  years,  such  assurance  shall  be  and  be  deemed  to  have  been  effectual  as 

would  have  against  any  person  claiming  any  estate,  interest,  or  right  to  take  effect  after 
barred  them.  ^  j^  defeasance  of  such  estote  tail 

Mortgagor  7.  When  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
to  be  barred  profits  of  any  land  or  the  receipt  of  any  rent  comprised  in  his  morteage,  the 
?t^t  ylu.  mort^>fSor.  or  uiy  penon  clau4ig  th^ogh  him.  ahaU  not  brbg  a^^aa 
from  the  or  suit  to  redeem  the  mortgage  but  withhi  twelve  years  next  aft^  the  time 
time  when  ^^  which  the  mortgagee  obtuned  such  possession  or  receipt,  unless  in  the 
^  took  ^^  meantime  an  acknowledgment  in  writing  of  the  title  of  the  mortgagor,  or  of 
poeseasion     his  right  to  redemption,  shall  have  been  given  to  the  mortgagor  or  some 
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person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  personi  or  from  the 
signed  by  the  mortgagee  or  the  person  churning  through  him  ;  and  in  such  ^^  writtun 
case  no  such  action  or  suit  shall  be  brought  but  within  twelve  years  next  f(^jSmSit 
after  the  time  at  which  such  acknowledgment,  or  the  last  of  sucn  acknow- 
ledgments, if  more  than  one,  was  given ;  and  when  there  shall  be  more  than 
one  mort^hgor,  or  more  than  one  person  claiming  through  the  mortgagor  or 
mortgagors,  such  acknowledgment,  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had  been 
given  to  all  such  mortgagors  or  persons  ;  but  where  there  shall  be  more 
than  one  mortgagee,  or  more  than  one  person  claiming  the  estate  or  interest 
of  the  mortgagee  or  mortgagees,  such  acknowledgment,  signed  by  one  or  ' 
more  of  such  mortgagees  or  persons,  shall  be  effectual  only  as  against  the 
party  or  parties  signing  as  aforesaid,  and  the  person  or  persons  churning  any 
part  of  the  mortgage  money  or  land  or  rent  by,  from,  or  under  him  or  them, 
and  any  person  or  persons  entitled  to  any  estate  or  estates,  interest  or  inter- 
ests, to  take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates, 
interest  or  interests,  and  shall  not  operate  to  give  to  the  mortgagor  or  mort- 
gagors a  right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the  money  or  land  or 
rent ;  and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  entitled  to  a  divided  part  of  the  land 
or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest  therein,  and 
not  to  any  ascertained  part  of  the  mortgage  money,  the  mortgagor  or  mort- 
gagors shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or  rent 
on  payment,  with  interest,  of  the  part  of  the  mortgage  money  which  shall 
bear  the  same  proportion  to  the  whole  of  the  mortgage  money  as  the  value 
of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  tiie  whole 
of  the  land  or  rent  comprised  in  the  mortgage. 

8.  No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  Money 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  ^^"^''^^^  j 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  and^egaclee 
legacy,  but  witUn  twelve  years  next  after  a  present  right  to  receive  the  to  bo 
same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  doomed 
release  of  the  same,  unless  in  the  meantime  some  part  of  the  principal  th^nd  of^ 
money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg-  twelve  yeara 
ment  of  the  right  thereto  shall  have  been  given  in  writing  signed  by  the  if  no  interest 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  P*^^  ^oj"  . 
entitled  thereto,  or  his  agent ;  and  in  such  case  no  such  action  or  suit  or  mont^^v^ 
proceeding  shall  be  brought  but  within  twelve  years  after  such  payment  or  in  writing  in 
acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  ^^  mean- 
more  than  one,  was  given.  tune, 

9.  From  and  after  the  commencement  of  this  Act  all  the  provisions  of  Act  to  bo 
the  Act  passed  in  the  session  of  the  third  and  fourth  years  of  the  reign  of  ^^^4^^ 
his  late  Majesty  King  William  the  Fourth,  chapter  twenty-seven,  except  c.  27  of    ' 
those  contained  in  the  several  sections  thereof  next  hereinafter  mentioned,  which  cer- 
shall  remain  in  full  force,  and  shall  be  construed  together  with  this  Act,  ***°  P*"^" 
and  shall  take  effect  as  if  the  provisions  hereinbefore  contained  were  sub-  SdothOT 
stituted  in  such  Act  for  the  provisions  contained  in  the  sections  thereof  ports  to  be 
numbered  two,  five,   sixteen,   seventeen,  twenty-three,  twenty-eight,  and  «»d  in 
forty  respectively  (which  several  sections,  from  and  after  the  commencement  Jjff  J^S*^®  *^ 
of  this  Act,  shaJl  be  repealed),  and  as  if  the  term  of  six  years  had  been  by  this  Act 
mentioned,  instead  of  the  term  of  ten  years,  in  the  section  of  the  said  Act 
numbered  eighteen,  and  the  period  of  twelve  years  had  been  mentioned  in 

the  said  section  eighteen  instead  of  the  period  of  twenty  years  ;  and  the 
provisions  of  the  Act  passed  in  the  session  of  the  seventh  year  of  the  reign  7  W.  4  & 
of  his  late  Majesty  King  William  the  Fourth,  and  the  first  year  of  the  l  ^'^ct-  c-  28 
reign  of  her  present  Majesty,  chapter  twenty-eight,  shall  remain  in  full  ^jij  Jj^ 
force,  and  be  construed  together  with  this  Act,  as  if  the  period  of  twelve  Act 
years  had  been  therein  mentioned  instead  of  the  period  of  twenty  years. 

10.  After  the  commencement  of  this  Act  no  action,  suit,  or  other  pro- 
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ceeding  shall  be  broaffht  to  recover  any  sum  of  money  or  li8g»cj 
upon  or  payable  out  of  any  land  or  rent^  at  law  or  in  eqtd^,  and 
an  ezpren  tnust,  or  to  recover  any  arrears  of  rent  or  of  inteisst  in 
any  sum  of  money  or  legacy  so  chained  or  payable  and  so  seonred, 
damages  in  respect  of  snch  arrears,  except  withm  the  time  within  wfa 
same  would  be  reooyeraUe  if  there  were  not  any  such  trust 

11.  This  Act  may  be  dted  as  the  **  Real  Property  Limitation  Act» 

12.  This  Act  shaJl  commence  and  come  into  operation  on  the  first 
January  one  thousand  eight  hundred  and  seventy-nine. 


by 

of 

or  any 

the 
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37  &  38  Vict.  cap.  78. 

An  Act  to  amend  the  Law  of  Vendor  amd  PurchiOterf  andfwrtket  to  nmpiify 
TiUe  to  Land.  (ith  Augmt,  1 874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land  by  means  of 
certain  amendments  in  the  law  of  vendor  and  purchaser  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temponJ,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : — 

1.  In  the  completion  of  any  contract  of  sale  of  land  made  after  the 
thirty-first  day  of  December  one  thousand  eight  hundred  and  seventy -four, 
and  subject  to  any  stipulation  to  the  contrary  in  the  contract,  forty  years 
shall  be  substituted  as  the  period  of  commencement  of  title  which  a  pur- 
chaser may  require  in  place  of  sixty  years,  the  present  period  of  such  com- 
mencement ;  nevertheless  earlier  title  than  forty  years  may  be  required  in 
cases  similar  to  those  in  which  earlier  title  than  sixty  years  may  now  be 
required. 

2.  In  the  completion  of  any  such  contract  as  aforesaid,  and  subject  to 
any  stipulation  to  the  oontrazy  in  the  contract,  the  obligations  and  rights 
of  vendor  and  purchaser  shall  be  regulated  by  the  following  rules  ;  that 
is  to  say. 

First.  Under  a  contract  to  grant  or  assign  a  term  of  years,  whether 
derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the  in- 
tended lessee  or  assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold. 

Second.  Recitals,  statements,  and  descriptions,  of  facts,  matters,  and 
parties  contained  in  deeds,  instruments.  Acts  of  Parliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of  the  contract, 
shall,  unless  and  except  so  far  as  they  shall  be  proved  to  be  inac- 
curate, be  taken  to  be  sufficient  evidence  of  the  truth  of  such  facts^ 
matters,  and  descriptions. 

Third.  The  inability  of  the  vendor  to  furnish  the  purchaser  with  a  legal 
covenant  to  produce  and  furnish  copies  of  documents  of  title  shall 
not  be  an  objection  to  title  in  case  the  purchaser  will,  on  the  com- 
pletion of  the  contract,  have  an  equitable  right  to  the  production  of 
such  documents. 

Fourth.  Such  covenants  for  production  as  the  purchaser  can  and  shall 
require  shall  be  furnished  at  his  expense,  and  the  vendor  shall  bear 
the  expense  of  perusal  and  execution  on  behalf  of  and  by  himself 
and  on  behalf  of  and  by  necessary  parties  other  than  the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  which  any 
documents  of  title  relate  he  shall  be  entitled  to  retain  such  docn- 
ments. 
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3.  Tnuitees  who  are   either  vendors  or    purchasers  may  sell  or  bny  Trufltoes 
without  exdnding  the  appUcatioii  of  the  second  section  of  this  Act  mayseU,&c., 

4.  The  lesal  personal  representative  of  a  mortgagee  of  a  freehold  estate,  or  g^^L^ 
of  a  copyhold  estate  to  which  the  mortgagee  shafi  have  been  admitted,  may,  rulooT^ 
on  payment  of  all  sums  secured  by  the  mortgage,  convey  or  surrender  the  Legal 
mortgaged  estate,  whether  the  mortgage  be  in  form  an  assoranoe  subject  to  personal 
redemption,  or  an  assurance  upon  trust.  roproaentar 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal  ^"Sv^^gal 
hereditament  of  which  such  trustee  was  seized  in  fee  simple,  such  heredita-  oetateof 
ment  shall  vest  like  a  chattel  real  in  the  legal  personal  representative  from  mortgaged 
time  to  time  of  such  trustee.  propwty. 

6.  When  any  freehold  or  copyhold  hereditament  shall  be  vested  in  a  mar-  ^"^'^  lo^ 
ried  woman  as  a  bare  trustee,  she  may  convey  or  surrender  the  same  as  if  ^^^q^'^ 
she  were  a  feme  sole.  vostlnoxe- 

7.  After  the  commencement  of  this  Act,  no  priority  or  protection  shall  cutor  or  ad- 
be  given  or  allowed  to  any  estate,  right,  or  interest  in  land  by  reason  of  °^i^lfltrator. 
such  estate,  right,  or  interest  being  protected  by  or  tacked  to  any  legal  or  Married 
other  estate  or  interest  in  such  land ;  and  full  effect  shall  be  given  in  every  7!°"^«^^** 
court  to  this  provision,  although  the  person  claiming  such  priority  or  pro-  tru&tee  may 
tection  as  aforesaid  shall  cUdm  as  a  purchaser  for  valuable  consideration  convey,  Ac, 
and  without  notice :  Provided  always,  that  this  section  shall  not  take  awav  Protection 
from  any  estate^  right,  title,  or  interest  any  priority  or  protection  whi<m  and  priority 
but  for  this  section  would  have  been  given  or  allowed  thereto  as  against  ^L^l^T^ 
any  estate  or  interest  existing  before  the  commencement  of  this  Act.  taoklog^ot 

8.  Where  the  will  of  a  testator  devising  land  in  Middlesex  or  Yorkshire  to  be 
has  not  been  registered  within   the  period  allowed  by  law  in  that  be-  allowed, 
half,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the  devisee  Non-rogla- 
or  by  some  one  deriving  title  under  him  shall,  if  registered  before,  take  ^ji^?'^  wi ^ 
precedence  of  and  prevail  over  any  assurance  from  the  testator's  heir-at-  dlesex  &c. ' 
law.  cured  in 

9.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  their  certain 
representatives  respectively,  may  at  any  time  or  times  and  from  time  to  "^^^• 
time  apply  in  a  summary  way  to  a  judge  of  the  Court  of  Chancery  in  England  Vendor  or 
in  chambers,  in  respect  of  any  requisitions  or  objections,  or  any  claim  for  ^J^  obtain 
compensation,  or  any  other  question  arising  out  of  or  connected  with  the  decision  of 
conl3>act  (not  hems  a  question  affecting  the  existence  or  validity  of  the  con-  judge  in 
tract),  and  the  juqs;e  shall  make  such  order  upon  the  application  as  to  him  fJ^^^SS."* 
shall  appear  just,  and  shall  order  how  and  by  whom  all  or  any  of  the  costs  tionsor 

of  and  incident  to  the  application  shall  be  borne  and  paid.  objections 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland,  or  their  re-  or  compon- 
presentatives  respectively,  may  in  like  manner  and  for  the  same  purpose  ' 

apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland,  and  the  judge  shall 
make  such  order  upon  the  application  as  to  him  shall  appear  just,  and  shall 
order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident  to  the  ap- 
plication shall  be  borne  and  paid. 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as  the  **  Vendor  Extent  of 
and  Purchaser  Act,  1874."  Act 


40  &  41  Vict.  cap.  18. 

An  Act  to  consolidcUe  and  amend  the  Law  reUUing  to  Letues  and  Sales  of 
Settled  Estates,  [^Sth  June,  1877.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
leases  and  sales  of  settled  estates  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
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advice  and  consent  of  the  Lords  qnrittial  and  temporal,  and  Commons,  in 
this  present  Parliament  assembledi  and  by  the  authority  of  the  same  as 
followB : — 

1.  This  Act  may  be  dted  for  all  purposes  as  '*  The  Settled  Estates  Act, 
1877." 

2.  The  word  **  settlement "  as  used  in  this  Act  shall  signify  any  Act  of 
Parliament,  deed,  agreement,  copy  of  court  roll,  will,  or  other  instrument, 
or  any  number  oi  such  instruments,  under  or  by  virtue  of  which  any 
hereditaments  of  any  tenure  or  any  estates  or  interests  in  any  such  heredita- 
ments stand  limited  to  or  in  trust  for  any  persons  by  way  of  succession, 
including  any  such  instruments  affecting  the  estates  of  any  one  or  more  of 
such  persons  exclusively. 

The  term  "  settled  estates  "  as  used  in  this  Act  shall  signify  all  heredita- 
ments of  any  tenure,  and  all  estates  or  interests  in  any  such  hereditaments, 
which  are  the  subject  of  a  settlement ;  and  for  the  purposes  of  this  Act  a 
tenant-in-tall  after  possibility  of  issue  extinct  shall  be  deemed  to  be  a 
tenant  for  life. 

All  estates  or  interests  in  remainder  or  reversion  not  disposed  of  by  the 
settlement,  and  reverting  to  a  settlor  or  descending  to  the  heir  of  a 
testator,  shaU  be  deemed  to  be  estates  coming  to  such  settlor  or  heir  under 
or  by  virtue  of  the  settlement. 

In  determining  what  are  settled  estates  within  the  meaning  of  this  Act, 
the  court  shall  be  governed  by  the  state  of  facts,  and  by  the  trusts  or 
limitations  of  the  settlement  at  the  time  of  the  said  settlement  taking 
effect 

3.  The  expression  "  the  Court "  in  this  Act  shall,  so  far  as  relates  to 
estates  in  England,  mean  the  High  Court  of  Justice,  and  all  causes  and 
matters  in  respect  of  such  estates  commenced  or  continued  under  this  Act 
shall,  subject  to  the  provisions  of  the  Judicature  Acts,  be  assigned  to  the 
Chancery  Division  of  the  High  Court  of  Justice  in  like  manner  as  if  such 
causes  and  matters  had  arisen  under  an  Act  of  Parliament  by  which,  prior 
to  the  passing  of  the  Judicature  Acts,  exclusive  jurisdiction  in  respect  to 
such  causes  and  matters  had  been  given  to  the  Court  of  Chancery  or  to 
any  judges  or  judge  thereof  respectively. 

*  The  expression  "the  Court ''  in  this  Act  shall,  so  far  as  relates  to  estates 
in  Ireland,  mean  the  Court  of  Chancery  in  Ireland. 

4.  It  shall  be  lawful  for  the  Court,  if  it  shaU  deem  it  proper  and  con- 
sistent with  a  due  regard  for  the  interests  of  all  parties  entitled  under  the 
settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act 
contained,  to  authorise  leases  of  any  settled  estates,  or  of  any  rights  or 
privileges  over  or  affecting  any  settled  estates,  for  any  purpose  whatsoever, 
whether  involving  waste  or  not,  provided  the  following  conditions  be 
observed  : 

First.  Every  such  lease  shall  be  made  to  take  effect  in  possession  at  or 
within  one  year  next  after  the  making  thereof,  and  shidl  be  for  a  tenn 
of  years  not  exceeding  for  an  agricultural  or  occupation  lease,  so  far  aa 
relates  to  estates  in  England  twenty-one  years,  or  so  far  as  relates  to 
estates  in  Ireland  thirty-five  years,  and  for  a  mining  lease  or  a  lease  of 
water  mills,  way  leaves,  water  leaves,  or  other  rights  or  easements  forty 
years,  and  for  repairing  lease  sixty  years,  and  for  a  building  lease 
ninety-nine  years  :  Provided  always,  that  any  such  lease  (except  an 
agricultural  lease)  may  be  for  such  term  of  years  as  the  Court  shall 
direct,  where  the  Court  shall  be  satisfied  that  it  is  the  usual  custom  of 
the  district  and  beneficial  to  the  inheritance  to  grant  such  a  lease 
for  a  longer  term  than  the  term  hereinbefore  specified  in  that  behalf : 

Secondly.  On  every  such  lease  shall  be  reserved  the  best  rent  or  reserva- 
tion in  the  nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half  yearly  or  oftener  without 
taking  any  fine  or  other  benefit  in  the  nature  of  a  fine :  Provided 
always,  that  in  the  case  of  a  mining  lease,  a  repairing  lease,  or  a 
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building  lease  a  peppercorn  rent  or  any  smaller  rent  than  the  rent  to 
be  ultimately  made  payable  may,  if  the  Court  shall  think  fit  so  to 
direct,  be  made  pa3rable  during  all  or  any  part  of  the  first  five  years  of 
the  term  of  the  lease  : 

Thirdly.  Where  the  lease  is  of  an  earth,  coal,  stone,  or  mineral,  a  certain 
portion  of  the  whole  rent  or  payment  reserved  shall  be  from  time  to 
time  set  aside  and  invested  as  hereinafter  mentioned,  namely,  when  and 
so  long  as  the  person  for  the  time  being  entitled  to  the  receipt  of  such 
rent  is  a  person  who  by  reason  of  Mb  estate  or  by  virtue  of  any 
declaration  in  the  settlement  is  entitled  to  work  such  earth,  coal,  stone, 
or  mineral  for  his  own  benefit,  one  fourth  partfof  such  rent^  and  other- 
wise three  fourth  parts  thereof  ;  and  in  every  such  lease  sufficient  pro- 
vision shall  be  made  to  ensure  such  application  of  the  aforesaid  portion 
of  the  rent  by  the  appointment  of  trustees  or  otherwise  as  the  court 
shall  deem  expedient : 

Fourthly.  No  such  lease  shall  authorise  the  felling  of  any  trees  except  so 
far  as  shall  be  necessary  for  the  purpose  of  clearing  the  ground  for  any 
buildings,  excavations,  or  other  works  authorised  by  the  lease  : 

Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall  execute  a 
counterpart  thereof,  and  every  such  lease  shall  contain  a  condition  for 
re-entry  on  nonpayment  of  the  rent  for  a  period  of  twenty-eight  days 
after  it  becomes  due,  or  for  some  less  period  to  be  specified  in  that  L<»se8  may 
behalf  contain 

^^        •  snocial  cov6- 

5.  Subject   and  in  addition  to  the  conditions  hereinbefore  mentioned,  nanta. 

every  such  lease  shall  contain  such  covenants,  conditions,  and  stipulations  as  ports  of  aot- 
the  Court  shall  deem  expedient  with  reference  to  the  special  circumstances  tied  estates 
of  the  demise.  ^  \^^t^ 

6.  The  power  to  authorise  leases  conferred  by  tMs  Act  shall  extend  to  ^    ' 
authorise  leases  either  of  the  whole  or  any  parts  of  the  settled  estates,  and  bomm^^ 
may  be  exercised  from  time  to  time.  dered  and 

7.  Any  leases,  whether  granted  in  pursuance  of  this  Act  or  otherwise,  renewed, 
may  be  surrendered  either  for  the  purpose  of  obtaining  a  renewal  of  the  Power  to 
same  or  not,  and  the  power  to  authorise  leases  conferred  by  this  Act  shall  Sj^'to^ 
extend  to  authorise  new  leases  of  the  whole  or  any  part  of  the  heredita-  extend  to 
ments  comprised  in  any  surrendered  lease.  preliminary 

8.  The  power  to  authorise  leases  conferred  by  this  Act  shall  extend  to  contracts, 
authorise  preliminary  contracts  to  grant  any  such  leases,  and  any  of  the  Powers  of 
terms  of  such  contracts  may  be  varied  in  the  leases.  luSu^^ 

9.  AU  the  powers  to  authorise  and  to  grant  leases  contained  in  this  Act  nowcra  to 
shall  be  doemed  to  include  respectively  powers  to  authorise  the  lords  of  lords  of 
settled  manors  and  powers  to  the  lords  of  settled  manors  to  give  licences  to  ^^^od 
their  copyhold  or  customary  tenants  to  grant  leases  of  lands  held  by  them  ^vo  u^nces 
of  such  manors  to  the  same  extent  and  for  the  same  purposes  as  leases  may  to  their 

be  authorised  or  granted  of  freehold  hereditaments  under  this  Act.  copyhold  or 

10.  The  power  to  authorise  leases  conferred  by  this  Act  may  be  exercised  Jenan^'to 
by  the  Court  either  by  approving  of  particular  leases  or  by  ordering  that  grant  leases. 
powers  of  leasing,  in  conformity  with  the  provisions  of  this  Act,  shall  be  Mode  In 
vested  in  trustees  in  manner  hereinafter  mentioned.  which  leases 

11.  When  application  is  made  to  the  court   either  to  approve  of  a  ^^J  ^    , 
particular  lease  or  to  vest  any  powers  of  leasing  in  trustees,  the  court  shaU  ^  ? 
require  the  applicant  to  produce  such  evidence  as  it  shall  deem  sufficient  to  donee  to'bo 
enable  it  to  ascertain  the  nature,  value,  and  circumstances  of  the  estate,  produced  on 
and  the  terms  and  conditions  on  which  leases  thereof  ought  to  be  authorised.  <ui  applica- 

12.  When  a  particular  lease  or  contract  for  a  lease  has  been  approved  by  ^^lorise 
the  Court,  the  Court  shall  direct  what  person  or  persons  shall  execute  the  leases, 
same  as  lessor  ;   and  the  lease  or  contract  executed  by  such  person  or  After  ap- 
persons  shall  take  effect  in  all  respects  as  if  he  or  they  was  or  were  at  the  nroval  uf  a 
time  of  the  execution  thereof  absolutely  entitled  to  the  whole  estate  or  v^.'  ^ourt 
interest  which  is  bound  by  the  settlement,  and  had  immediately  afterwards  ^i^o^^n  ^ 
settled  the  same  acoording  to  the  settlement,  and  so  as  to  operate  (if  the  lessor. 
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necenaiy)  by  way  of  reTocation  and  a^Mintment  of  tbe  vme  or  otherwise 
aB  the  Court  ihall  direct 

13.  Where  the  court  shall  deem  it  expedient  that  any  genenl  powers  of 
leasing  any  settled  estates  conformably  to  this  Act  shoold  be  vested  in 
trustees,  it  may  by  order  vest  any  such  power  accordingly  either  in  the 
existing  trustees  of  the  settlement  or  in  any  other  persons,  and  such  powers, 
when  exercised  by  such  trustees,  shall  taJce  effect  in  all  respects  as  if  the 
power  so  vested  in  them  had  be^  originally  contained  in  the  settlemoit, 
and  so  as  to  operate  (if  necessary)  by  way  of  revocation  and  appointment  of 
the  use  or  otherwise,  as  the  Court  shall  direct ;  and  in  every  such  case  the 
Court>  if  it  shall  think  fit,  may  impose  any  conditions  as  to  consents  or 
otherwise  on  the  exercise  of  such  power,  and  the  Court  may  also  authorise 
the  insertion  of  provisions  for  the  appointment  of  new  trustees  from  time 
to  time  for  the  purpose  of  exerdsing  such  powers  of  leasing  as  aforesaid. 

14.  Provided  always,  that  in  orders  imder  this  Act  for  vesting  any  powers 
of  leasing  in  any  trustees  or  other  persons,  no  conditions  shall  be  inserted 
requiring  that  the  leases  thereby  authorised  should  be  submitted  to  or  be 
settled  by  the  Court  or  a  judge  thereof,  or  be  made  conformable  with  a 
model  lease  deposited  in  the  judge's  chambers,  save  only  in  any  case  in 
which  the  parties  applying  for  the  order  may  desire  to  have  any  such  con- 
dition inserted,  or  in  which  it  shall  appear  to  the  Court  that  there  is  some 
special  reason  rendering  the  insertion  of  such  a  condition  necessary  or 
expedient. 

15.  Provided  also,  that  in  all  cases  of  orders  (whether  under  this  Act  or 
under  the  corresponding  enactment  of  the  Acts  hereby  repealed)  in  which 
any  such  condition  as  last  aforesaid  shall  have  been  inserted,  it  shall  be 
lawful  for  any  party  jpterested  to  apply  to  the  Court  to  alter  and  amend 
such  order  by  striking  out  sudi  condition,  and  the  Court  shall  have  full 
power  to  alter  the  same  accordingly,  and  the  order  so  altered  shall  have  the 
same  validity  as  if  it  had  originally  been  made  in  its  iJtered  state ;  but 
nothing  herein  contained  shaU  make  it  obligatory  on  the  Court  to  act  under 
this  provision  in  any  case  in  which  from  the  evidence  which  was  before  it 
when  the  order  sought  to  be  altered  was  made,  or  from  any  other  evidence, 
it  shall  appear  to  the  Court  that  there  is  any  special  reason  why  in  the  case 
in  question  such  a  condition  is  necessary  or  expedient. 

16.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con- 
sistent with  a  due  regard  for  the  interests  of  all  parties  entitied  under  the 
settiement,  and  subject  to  the  provisions  and  restrictions  in  this  Act  con- 
tained, from  time  to  time  to  authorise  a  sale  of  the  whole  or  any  parts  of 
any  settied  estates  or  of  any  timber  (not  being  ornamental  timb^)  growing 
on  any  settled  estates,  and  every  such  sale  shall  be  conducted  and  confirmed 
in  the  same  manner  as  by  the  rules  and  practice  of  the  Court  for  the  time 
being  is  or  shall  be  required  in  the  sale  of  lands  sold  under  a  decree  of  the 
Court. 

17.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con- 
sistent with  a  due  regard  for  the  interests  of  all  parties  who  are  or  may 
hereafter  be  entitied  imder  the  settiement,  and  subject  to  the  provisions 
and  restrictions  in  this  Act  contained,  to  sanction  any  action,  defence, 
petition  to  Parliament,  parliamentary  opposition,  or  other  proceedings 
appearing  to  the  Court  necessary  for  the  protection  of  any  settled  estate, 
and  to  order  that  all  or  any  part  of  the  costs  and  expenses  in  relation 
thereto  be  raised  and  paid  by  means  of  a  sale  or  mortgage  of  or  chai^ 
upon  all  or  any  part  of  the  settled  estate,  or  be  raised  and  paid  out  of  the 
rents  and  profits  of  the  settied  estate,  or  out  of  any  moneys  or  investments 
representing  moneys  liable  to  be  laid  out  in  the  purchase  of  hereditaments 
to  be  settled  in  the  same  manner  as  the  settled  estate,  or  out  of  the 
income  of  such  moneys  or  investments,  or  out  of  any  accumulations  of 
rents,  profits,  or  income. 

18.  When  any  land  is  sold  for  building  purposes  it  shall  be  lawful  for  the 
Court,  if  it  sh^  see  fit,  to  allow  the  whole  or  any  part  of  the  consideration 
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to  be  a  rent  Inniiig  oat  of  mdb.  land,  which  may  be  Becured  Bnd  settled  in  sold  for 
such  manner  as  the  Court  shall  approve.  building 

19.  On  any  sale  of  land  any  earth,  coal,  stone,  or  mineral  may  be  ex-  ^^^^^ 
oepted,  and  any  rights  or  privileges  may  be  reserved,  and  the  purchaser  runt. 
may  be  required  to  enter  into  any  covenants  or  submit  to  any  restrictions  MinoralB, 
which  the  Court  may  deem  advisable.  &c. ,  may  be 

20.  It  shall  be  lawful  for  the  Courts  if  it  shall  deem  it  proper  and  con-  ^^^K^ 
sistent  with  a  due  regard  for  the  interests  of  all  parties  entitled  under  the  n^^ 
settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act  oon-  ^?^ii^^ 
tained,  from  time  to  time  to  direct  that  any  part  of  any  settled  estates  be  dedication 
laid  out  for  streets,  roads^  paths,  squares,  gardens,  or  other  open  spaces,  o|  ^^7  P^ri; 
sewers,  drains,  or  wateroourses,  either  to  he  dedicated  to  tiie  public  or  not ;  ^gti^^r 
and  the  Court  may  direct  that  the  parts  so  laid  out  shall  remain  vested  in  streets, 
the  trustees  of  the  settlement,  or  be  conveyed  to  or  vested  in  any  other  roads,  and 
trustees  upon  soch  trusts  for  securing  the  continued  appropriation  thereof  other  works, 
to  the  purposes  aforesaid  in  aU  respects,  and  with  such  provisions  for  the 
Jt^pointment  of  new  trustees  when  required,  as  by  the  Court  shall  be 

deemed  advisable. 

21.  Where  any  part  of  any  settled  estates  is  directed  to  be  laid  out  for  As  to  laying 
such  purposes  as  aforesaid,  the  Court  may  direct  that  any  such  streets,  roads,  out  and 
paths,  squares,  gardens^  or  other  open  spaces,  sewers,  drains,  or  watercourses,  ^^^^^ 
including  all  necessary  or  proper  fences,  pavings,  connexions,  and  other  and  main- 
works  incidental  thereto  respectively,  be  made  and  executed,  and  that  aU  taining 

or  any  part  of  the  expenses  in  relation  to  such  laying  out  and  making  and  !!^^!^^|u,() 
execution  be  raised  and  paid  by  means  of  a  sale  or  mortgage  of  or  cnarge  other  works 
upon  all  or  any  part  of  the  settled  estates,  or  be  raised  and  paid  out  of  the  and  ex. 
rents  and  profits  of  the  settled  estates  or  any  part  thereof,  or  out  of  any  1^°^ 
moneys  or  investments  representing  moneys  liable  to  be  laid  out  in  the  ^^"^  * 
purchase  of  hereditaments  to  be  settled  in  the  same  maimer  as  the  settled 
estates,  or  out  of  the  income  of  such  moneys  or  investments,  or  out  of  any 
acomnulatiuns  of  rents,  profits,  or  income  ;  and  the  Court  may  also  give 
soch  directions  as  it  may  deem  advisable  for  any  repair  or  maintenance  of 
any  such  streets,  roads,  paths,  squares,  gardens,  or   other  open  spaces, 
sewers,  drains,  or  wateroourses,  or  other  works,  out  of  any  such  rents,  profits, 
income,  or  accumulations  during  such  period  or  periods  of  time  as  to  the 
Court  shall  deem  advisable. 

22.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore  mentioned  How  sales 
the  Court  may  direct  what  person  or  persons  shall  execute  the  deed  of  con-  ^^  dedi<»^ 
veyanoe ;  and  the  deed  executed  by  such  person  or  persons  shall  take  effect  be  effwUxl 
as  if  the  settlement  had  contained  a  power  enabling  such  person  or  persons  under  the 
to  effect  such  sale  or  dedication,  and  so  as  to  operate  (if  necessary)  by  way  ^rection  of 
of  revocation  and  appointment  of  the  use  or  otherwise,  as  the  Court  shall       ^urt. 
direct. 

23.  Any  person  entitled  to  the  possession  or  to  the  receipt  of  the  rents  Application 
and  profits  of  any  settled  estates  for  a  term  of  years  determinable  on  his  by  petition 
death,  or  for  an  estate  for  life  or  any  greater  estate,  and  also  any  person  ^  exorcise 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  any  ^^^n>y^°' 
settled  estates  as  the  assignee  of  any  person  who  but  for  such  assignment  this  Act. 
would  be  entitled  to  such  estates  for  a  term  of  years  determinable  with  any 

life,  or  for  an  estate  for  any  life  or  any  greater  estate,  may  apply  to  the 
Court  by  petition  in  a  summary  way  to  exerdse  the  powers  conferred  by 
this  Act. 

24.  Subject  to  the  exceptions  hereinafter  continued,  every  application  to  ^ith  whose 
the  court  must  be  made  with  the  concurrence  or  consent  of  ue  following  consent  such 
parties  ;  namely,  tf  S^^^^ 

Where  there  is  a  tenant-in-tail  under  the  settlement  in  existence  and  of  co^^ms^ 
full  age,  tiien  the  parties  to  concur  or  consent  shall  be  such  tenant-in-  dispense 
tail,  or  if  there  is  more  than  one  such  tenant-in-tall,  then  the  first  of  with  oon- 
such  tenants-in-tall  and  all  persons  in  existence  having  any  beneficial  ^^^J^  ^f 
estate  or  interest  under  or  by  virtue  of  the  settlement  prior  to  the  ccxS^ 

estates. 
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QBtate  of  Bucli  tenant-in-tail,  and  all  tnutees  having  any  estate  or 
interest  on  behalf  of  any  nnhom  child  prior  to  the  estate  of  such 
tenant-in-tail  : 
And  in  every  other  case  the  parties  to  concnr  or  consent  shall  be  all  the 
persons  in  existence  having  any  beneficial  estate  or  interest  under  or  by 
virtue  of  the  settlement,  and  also  all  trustees  having  any  estate  or 
interest  on  behalf  of  any  unborn  child. 

25.  Provided  always,  that  where  an  infant  ia  tenant-in-tall  under  the 
settlement,  it  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  dis- 
pense with  the  concurrence  or  consent  of  the  person,  if  only  one,  or  all 
or  any  of  the  persons,  if  more  than  one,  entitled,  whether  beneficially  or 
otherwise,  to  any  estate  or  interest  subsequent  to  the  estate  tail  of  such 
infant 

26.  Provided  always,  that  where  on  an  application  under  this  Act  the 
concurrence  or  consent  of  any  such  person  as  aforesaid  shall  not  have  been 
obtained,  notice  shall  be  given  to  such  person  in  such  manner  as  the  Court 
to  which  the  application  shall  be  made  shall  direct,  requiring  him  to  notify 
within  a  time  to  be  specified  in  such  notice  whether  he  assents  to  or  dissents 
from  such  application,  or  submits  his  rights  or  interests  so  far  as  they  may 
be  affected  by  such  application  to  be  dealt  with  by  the  Court,  and  every 
such  notice  shall  specify  to  whom  and  in  what  manner  such  modification  is 
to  be  delivered  or  left.  In  cose  no  notification  shall  be  delivered  or  left 
in  accordance  with  the  notice  and  within  the  time  thereby  limited,  the 
person  to  or  for  whom  such  notice  shall  have  been  given  or  left  shidl  be 
deemed  to  have  submitted  his  rights  and  interests  to  be  dealt  with  by  the 
Court. 

27.  Provided  also,  that  where  on  an  application  under  this  Act  the  con- 
currence or  consent  of  any  such  person  as  aforesaid  shall  not  have  been 
obtained,  and  in  case  such  person  cannot  be  found,  or  in  case  it  shall  be 
uncertain  whether  he  be  living  or  dead,  or  in  case  it  shall  appear  to  the 
court  that  such  notice  as  aforesaid  cannot  be  given  to  such  i)er8on  without 
expense  disproportionate  to  the  value  of  the  subject-matter  of  the  applica- 
tion, then  and  in  any  such  case  the  Court,  if  it  shall  think  fit,  either  on  the 
ground  of  the  rights  or  interests  of  such  person  being  small  or  remote,  or 
being  similar  to  the  rights  or  interests  of  any  other  person  or  peiVons,  or  on 
any  other  groimd,  may  by  order  dispense  with  notice  to  such  person,  and 
such  person  shall  thereupon  be  deemed  to  have  submitted  his  rights  and 
interests  to  be  dealt  with  by  the  Court. 

28.  An  order  may  be  made  upon  any  application  notwithstanding  that 
the  concurrence  or  consent  of  any  such  person  as  aforesaid  shall  not 
have  been  obtained  or  shall  have  been  refused,  but  the  Court  in  considering 
the  application  shall  have  regard  to  the  number  of  persons  who  concur  in 
or  consent  to  the  application,  and  who  dissent  therefrom  or  who  submit  or 
are  to  be  deemed  to  submit  their  rights  or  interests  to  be  dealt  with  by  the 
Court,  and  to  the  estates  or  interests  which  such  persons  respectively  have 
or  claim  to  have  in  the  estate  as  to  which  such  application  is  made  ;  and 
every  order  of  the  Court  made  upon  such  application  shall  have  the  same 
effect  as  if  all  such  persons  had  been  consenting  parties  thereto. 

29.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  Courts  if  it 
shall  think  fit,  to  give  effect  to  any  petition  subject  to  and  so  as  not  to  affect 
the  rights,  estate,  or  interest  of  any  person  whose  concurrence  or  consent 
has  been  refused,  or  who  has  not  submitted  or  is  not  deemed  to  have 
submitted  his  rights  or  interests  to  be  dealt  with  by  the  Court,  or 
whose  rights,  estate,  or  interest  ought  in  the  opinion  of  the  Court  to  be 

excepted. 

30.  Notice  of  any  application  to  the  Court  under  this  Act  shall  be  served 
on  all  trubtees  who  are  seised  or  possessed  of  any  estate  in  trust  for  any 
person  whose  consent  or  concurrence  to  or  in  the  application  is  hereby 
required,  and  on  any  other  parties  who  in  the  opinion  of  the  Court  ought 
to  be  so  served,  unless  the  Court  shsdl  think  fit  to  dispense  with  such  notice. 


APPENDIX.  1303 

31.  Notice  of  any  application  to  the  Court  under  this  Act  shall,  if  the  Notice  of 
Court  ahiJl  bo  direct,  but  not  otherwise,  be  inserted  in  such  newspapers  as  JJ  be^von 
the  Court  shall  direct,  and  any  person  or  body  corporate,  whether  interested  hi  nows- 
iu  the  estate  or  not,  may  apply  to  the  Court  by  motion  for  leave  to  be  papora  if 
heard  in  opposition  to  or  in  support  of  any  application  which  may  be  made  tJourtdiroct. 
to  the  Court  under  this  Act ;  and  the  Court  is  hereby  authorised  to  permit 

such  person  or  corporation  to  appear  and  be  heard  in  opposition  to  or  support 
of  any  such  application,  on  such  terms  as  to  costs  or  otherwise,  and  in  such 
manner,  as  it  shall  think  fit 

32.  The  Court  shall  not  be  at  liberty  to  grant  any  application  under  this  No  applico- 
Act  in  any  case  where  the  applicant,  or  any  party  entitled,  has  previously  tion  under 
applied  to  either  house  of  parliament  for  a  private  Act  to  effect  the  same  *J^  ^^\^ 
or  a  similar  object,  and  such  application  has  been  rejected  on  its  merits,  wberc^a  ^ 
or  reported  agamst  by  the  judges  to  whom  the  bill  may  have  been  re-  similar  ap- 

f erred.  ^cation  haa 

33.  The  court  shall  direct  that  some  sufficient  notice  of  any  exercise  of  j^^tedby 
any  of  the  powers  conferred  on  it  by  this  Act  shall  be  placed  on  the  settle-  Parli^imcut. 
ment  or  on  any  copies  thereof,  or  otherwise  recorded  in  any  way  it  may  jjoticc  of 
think  proper,  in  all  cases  where  it  shall  appear  to  the  Court  to  be  practicable  tho  exercise 
and  expedient  for  preventing  fraud  or  mistake.  of  powenj  to 

34.  All  money  to  be  received  on  any  sale  effected  under  the  authority  of  Jirwted  by 
this  Act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  on  any  tbe  Court. 
lease  of  earth,  coal,  stone,  or  minerals  as  aforesaid,  may,  if  the  Court  shall  Paymeut 
think  fit,  be  paid  to  any  trustees  of  whom  it  shall  approve,  or  otherwise  iuid  applica* 
the  same,  so  far  as  relates  to  estates  in  England,  shall  be  paid  into  Court  ^^°  ^* 

ex  parte  the  applicant  in  the  matter  of  this  Act,  and  so  far  as  relates  to  JriSng^from 
estates  in  Ireland,  shall  be  paid  into  the  Bank  of  Ireland  to  the  account  of  sales  or  sot 
the  accountant-general  ex  parte  the  applicant  in  the  matter  of  this  Act ;  ^^^^  ^ut  of 
and  such  money  shall  be  applied  as  the  Court  shall  from  time  to  time  direct  5^?^!,^'' 
to  some  one  or  more  of  the  followmg  purposes,  namely, —  mining 

So  far  as  relates  to  estates  in  Engluid  the  purchase  or  redemption  of  leases, 
the  land  tax,  and  so  far  as  relates  to  estates  in  Ireland  the  purchase 
or  redemption  of  rentcharge  in  lieu  of  tithes.  Crown  rent,  or  quit 
rent. 
The  dji^harge  or  redemption  of  any  incumbrance  affecting  the  heredita- 
ments in  respect  of  which  such  money  was  paid,  or  affecting  any 
other  hereditaments  subject  to  the  same  uses  or  trusts ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the  same  manner 

as  the  hereditaments  in  respect  of  which  the  money  was  paid  ;  or 
The  payment  to  any  person  becoming  absolutely  entitled. 

35.  The  application  of  the  money  in  manner  aforesaid  may,  if  the  Court  Trustees 
shall  so  direct,  be  made  by  the  tniHtees  (if  any)  without  any  application  to  "^^^  ^I'Pjy 
the  Court,  or  otherwise  upon  an  order  of  the  Court  upon  the  petiti  >n  of  SerSSn^ciiscs 
the  person  who  would  be  entitled  to  the  possession  or  the  receipt  *  .f  the  without  ap- 
rents  and  profits  of  the  land  if  the  money  lutd  been  invested  in  the  pu^xhase  P^cation  to 
of  land  ^'""-^ 

36.  Until  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  in-  ^ntil  money 
vested  as  the  Court  shall  direct  in  some  or  one  of  the  investments  in  which  SJedto  ^|^ 
cash  under  the  control  of  the  Court  is  for  the  time  being  authorised  to  be  invest^jci, 
invested,  and  the  interest  and  dividends  of  sucb  investments  shall  be  paid  ^^  ^i^- 

to  the  person  who  would  have  been  entitled  to  the  rents  and  profits  of  the  ^aI ^ ^ 
land  if  the  money  had  been  invested  in  the  purchase  of  land.  parties  cn- 

37.  Where  any  purchase  money  paid  into  Court  tmder  the  provisions  of  titled, 
this  Act  shall  have  been  paid  in  respect  of  any  lease  for  a  life  or  lives  or  S'"*!  ""^y. 
years,  or  for  a  life  or  lives  and  years,  or  any  estate  in  lands  less  than  the  cation  o?^^*' 
whole  fee  simple  thereof,  or  of  any  reversion  dependent  on  any  such  lease  money  in 
or  estate,  it  shall  be  lawful  for  the  Court  on  tho  petition  of  any  party  i^poct  of 
interested  in  such  money  to  order  that  the  same  shall  be  laid  out,  invested,  J-evc^nji"^ 
accumulated,  and  paid  in  such  manner  as  the  said  Court  may  consider  will  may  ui^ih^u- 
give  to  the  parties  interested  in  such  money  the  same  benefit  therefrom  as  just 
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they  nigfat  lawfaDy  have  had  tram  the  loew,  eetste,  or  wweaLoa  in 
respect  of  which  tuoh  money  shall  have  heen  paid,  or  at  near  thereto  as 
maybe. 

3)8.  llie  Court  shall  be  at  liberty  to  ezerciBe  any  of  the  powen  oonfeiTed 
on  it  by  this  Act>  whether  the  Oowt  shall  have  already  ezerdsed  any  of  the 
powers  oonfeired  by  this  Act  in  respect  of  the  same  property  or  not ;  bat 
no  such  powers  shaii  be  exercised  if  an  express  decboration  that  Aej  ahall 
not  be  exercised  is  ooiitained  in  the  settlement :  Provided  alwaya,  that  the 
dicomstanoe  of  the  settlement  containing  powen  to  effect  simihr  {vnxpoaGB 
mh»S\  not  predade  the  Court  finm  exercising  any  cl  the  powen  ooof emd  by 
this  Act,  if  it  shall  think  that  the  powers  contained  in  the  settloBent 
onght  to  be  extended. 

89.  Nothing  in  this  act  shall  be  oonatraed  to  empower  the  Ooort  to 
anthorise  any  lease,  sale,  or  •other  act  beyond  the  extent  to  which  in  the 
opinion  of  the  Court  the  same  might  have  been  authorised  in  and  by  tiie 
settlement  by  the  settlor  or  settlors. 

40.  After  the  completion  of  any  lease  or  sale  or  other  Act  aider  the 
auihority  of  the  Court,  and  purporting  to  be  in  pursuance  of  this  Act,  the 
same  diall  not  be  invalidated  on  the  ground  that  the  Court  was  not  hmby 
empowered  to  authorise  the  same,  except  that  no  such  lease,  sale,  or  o^er 
act  shall  have  any  effect  against  such  person  as  herem  mentioned  whose 
concurrence  or  consent  ought  to  be  obtained,  or  who  ought  to  be  served 
with  notice,  or  in  respect  of  whom  an  order  diq>en8ing  with  sudi  servioe 
ought  to  be  obtained  in  the  case  ii^ere  such  ooncuirenoe  or  consent  has  not 
been  obtained  and  suoh  service  has  not  been  made  or  dispensed  with. 

41.  It  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  order  thatall 
or  any  costs  or  expenses  of  all  or  any  parties  of  and  incident  to  any  appli- 
cation under  this  Act  shall  be  a  charge  on  the  hereditaments  which  are  the 
subject  of  the  application,  or  on  any  other  hereditaments  indnded  in  the 
same  settlement  and  subject  to  the  same  limitationB  ;  and  the  Court  may 
also  direct  that  such  costs  and  expenses  ahall  be  laised  by  sale  or  mortgage 
of  a  sufficient  part  of  such  hereditaments,  or  out  of  the  rents  or  profits 
thereof,  such  costs  and  expenses  to  be  taxed  as  the  Court  shall  direct. 

42.  General  rules  and  orders  of  Court  for  carrying  into  effect  the  pur- 
poses of  this  Act,  and  for  regulating  the  times  and  form  and  made  of  pro- 
cedure, and  generaly  the  practice  of  the  Court  in  respect  of  the  matters  to 
which  this  Act  relates,  and  for  regulating  the  fees  and  aUowaaces  to  all 
officers  and  soUdtors  of  the  Court  in  respect  to  such  matters,  shall  be  made 
so  far  as  relates  to  proceedings  in  England  by  any  three  or  more  of  tiie  fol- 
lowing persons,  of  whom  the  Lord  Chancellor  shall  be  one,  namdy,  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Rdls,  the 'Lord  Chief  Justice  of  the  Common  Plras,  the  Jjord  Chief  Baron 
of  the  Exchequer,  and  four  other  judges  of  the  Supreme  Court  of  Judi- 
cature to  be  from  time  to  time  i^>pointed  for  the  purpose  by  l^e  Lord 
Chancellor  in  writing  under  his  hand,  soch  appointment  to  continue  for 
such  time  as  shall  be  spedfied  therein,  and  so  far  as  relates  to  prooeedings 
in  Ireland  by  any  three  or  more  of  the  following  persons,  of  whom  the  Lord 
Chancdlor  of  Ireland  shall  be  one,  namdy,  the  Lord  Chanodlcr  of  Ireland, 
the  Lord  Chief  Justice  of  Ireland,  the  Master  of  the  Rolls  in  Ireland,  the 
Lord  Chief  Justice  of  the  Conmtion  Fleas,  and  the  Lord  Chief  Baron,  and 
four  other  judges  of  the  superior  courts  in  Ireland  to  be  from  time  to  tune 
appointed  for  tiie  purpose  by  the  Lord  Chancdlor  of  Ireland  in  writing 
under  his  hand,  such  appointment  to  oontinne  for  such  time  as  shall  be 
spedfied  therein,  and  such  rules  and  orders  may  from  time  to  time  be 
rescinded  or  altered  by  the  like  authorities  respectivdy,  and  all  such  rules 
and  orders  shall  take  effect  as  general  orders  of  the  Court 

48.  All  general  rules  and  orders  made  as  aforesaid  shall  be  laid  before 
eadi  house  of  parliament  within  forty  days  after  the  making  thereof  if 
pariiament  is  then  sitting,  or  if  not,  within  forty  days  after  the  oeauMiioe- 
ment  of  the  t^uan  next  snsning  sesdon,  and  if  an  address  is  passented  to 
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her  Majesty  by  either  house  of  parliament  within  the  next  anbaeqnent 
forty  days  on  which  the  said  house  shall  have  sat,  praying  that  any  such 
role  or  order  may  be  annulled,  her  Majesty  may  thereupon  by  order  in 
council  annul  the  same,  and  the  rule  or  order  so  annulled  shall  thenceforth 
become  void  and  of  no  effect,  but  without  prejudice  to  the  validity  of  any 
proceedings  which  may  in  the  meantime  have  been  taken  under  the  same. 

44.  The  powers  vested  in  the  High  Court  of  Justice  by  this  Act  may,  so  Concurrent 
far  as  relates  to  estates  within  the  County  Palatine  of  Lancaster,  be  ezer-  jurisdiction 
dsed  also  by  the  Court  of  Chancery  of  t^e  said  County  Paktine ;  and  ll  ^^^ 
general  rules  and  orders  of  Court  for  tiie  purposes  aforesaid,  so  far  as  relates  of  the 

to  proceedings  in  the  said  Court  of  the  said  County  Palatine,  shall  be  made  County 
by  the  Chsnoellor  of  the  Duchy  and  County  Palatine  of  Lancaster,  with  f^^l^ 
the  advice  and  consent  of  any  one  or  more  of  the  persons  authorised  under 
this  Act  to  ooncur  in  the  making  of  general  rules  and  orders  relating  to 
proceedings  in  England,  and  also  with  the  advice  and  ccmsent  of  the  Vice- 
Chancellor  of  the  said  County  Palatine. 

45.  It  shall  and  may  be  lawful  for  any  person  who  under  the  provisions  Application 
of  this  Act  may  make  an  application  to  the  Court  of  Chancery  in  Ireland  ^oj*  loase  or 
for  the  lease  or  sale  of  a  settled  estate,  instead  of  making  such  application  J^d^is^be 
to  the  said  Court  of  Chancery  in  Ireland  to  apply  to  the  Landed  Estates  made  to 
Court,  Ireland,  for  the  purpose  of  having  the  lease  or  sale  of  such  settled  Landed  Ea- 
estate  under  the  said  last-mentioned  Court ;  and  thereupon  it  shall  be  law-  ^^^  Court, 
f ul  for  the  said  Landed  Estates  Court,  Ireland,  to  exercise  idl  the  powers 
conferred  upon  the  Court  of  Chancery  in  Ireland  in  relation  to  leases  or 

sales  of  such  nature  under  the  provisions  of  this  Act,  save  that  the  judge 
in  the  case  of  a  sale  shall  himself  execute  the  conveyance  to  the  purdiaser 
under  such  sale,  and  save  that  such  conveyance  shall  have  the  like  opera- 
tion and  effect,  and  confer  such  indefeasible  title  to  the  purchaser  as  if  such 
sale  had  been  made  and  such  conveyance  had  been  executed  upon  an  appli- 
cation for  the  sale  of  an  incumbered  estate  imder  the  Act  of  the  twenty- 
first  and  twenty-second  years  of  her  Majesty,  chi^>ter  seventy-two  : 
Provided  always,  that  the  Landed  Estates  Court,  Ireland,  shall  make  such 
investigation  of  the  title  and  circumstances  of  the  said  estates  as  shall 
appear  expedient,  and  also  ii^  cases  of  sales  as  in  other  cases  preliminary  to 
sales  coniucted  in  the  said  Landed  Estates  Court,  Ireland  :  Provided  also, 
that  every  decision  and  order  in  the  course  of  such  proceedings  shall  be 
subject  to  appeal  to  the  Court  of  Appeal  in  Chancery  as  in  other  oases 
under  the  said  Act. 

46.  It  shall  be  lawful  for  any  person  entitled  to  the  possession  or  to  the  Tenants  for 
receipt  of  the  rents  and  profits  of  any  settled  estates  for  an  estate  for  any  ^^'<^>  ^^-^ 
life,  or  for  a  term  of  years   determinable  with  any  life  or  lives,   or  S^ffo?* 
for  any  greater  estate,  either  in  his  own  right  or  in  riffht  of  his  wife,  twenty-ono 
unless  the  settlement  shall  contain  an  express  declaration  uiat  it  shall  not  yoars. 

be  lawful  for  such  person  to  make  such  demise ;  and  also  for  any  person 
entitled  to  the  possession  or  to  the  recei^  of  the  rents  and  profits  of  any 
unsettled  estates  as  tenant  by  the  coortesy,  or  in  dower,  or  in  right  of  a 
wife  who  is  seised  in  fee,  wiwout  any  implication  to  the  Court,  to  demise 
the  same  or  any  part  thereof,  except  the  principal  mansion  house  and  the 
demesnes  thereof,  and  other  lands  usually  occupied  therewith,  from  time  to 
time,  for  any  term  not  exceeding  twenty-one  years  so  far  as  relates  to 
estates  in  England,  and  thirty-five  years  so  far  as  relates  to  estates  in 
Ireland,  to  take  effect  in  possession  at  or  within  one  year  next  after  the 
making  thereof ;  provided  that  every  such  demise  be  made  by  deed,  and 
the  best  rent  that  can  reasonably  be  obtained  be  thereby  reserved,  without 
any  fine  or  other  benefit  in  the  nature  of  a  fine,  which  rent  shall  be  inci- 
dent to  the  immediate  reversion  ;  and  provided  that  such  demise  be  not 
made  without  impeachment  of  waste,  and  -do  oontain  a  covenant  for  pay- 
ment of  the  rent,  and  sach  other  usual  and  proper  covenants  as  the  lessor 
shall  think  fit,  and  also  a  condition  of  re-entry  on  nonpayment  of  the  rent 
for  a  period  of  twenty-eight  days  after  it  becomes  due,  or  for  aone  less 
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period  to  be  specified  in  that  behalf ;  and  provided  a  counterpart  of  eTery 
deed  of  lease  be  executed  by  the  leasee. 

47.  Every  demise  authorised  by  the  last  preceding  section  shall  be  valid 
against  the  person  granting  the  same,  and  all  other  persons  entitled  to 
estates  subsequent  to  the  estate  of  such  person  under  or  by  virtue  of  the 
same  settlement  if  the  estates  be  settled,  and  in  the  case  of  unsettled 
estates  against  the  wife  of  any  husband  granting  such  demise  of  estates  to 
which  he  is  entitled  in  right  of  such  wife,  and  against  all  persons  claiming 
through  or  under  the  wife  or  husband  (as  the  case  may  be)  of  the  penm 
granting  the  same. 

48.  Tike  execution  of  any  lease  by  the  lessor  or  lessors  shall  be  deemed 
sufficient  evidence  that  a  counterpart  of  such  lease  has  been  duly  executed 
by  the  lessee  as  required  by  this  Act. 

49.  All  powers  given  by  this  Act,  and  all  applicationB  to  the  Court  under 
this  Act,  and  consents  to  and  notifications  respecting  such  applications,  may 
be  executed,  made,  or  given  by,  and  all  notices  under  this  Act  may  be  given 
to  guardians  on  behalf  of  infants,  and  by  or  to  committees  on  beh^  of 
lunatics,  and  by  or  to  trustees  or  assignees  of  the  property  of  bankrupts, 
debtors  in  liquidation,  or  insolvents :  Provided  neveztheless,  that  in  the 
cases  of  infant  or  lunatic  tenants-in-tail  no  application  to  the  Court  or 
consent  to  or  notification  res[)ecting  any  application  may  be  made  or  given 
by  any  guardian  or  committee  without  the  special  direction  of  the  Court. 

50.  Where  a  married  woman  ahaU  apply  to  the  Court,  or  consent  to  an 
application  to  the  Court,  under  this  Act,  JE^ie  shall  first  be  examined  apart 
from  her  husband  touching  her  knowledge  of  the  nature  and  effect  of  the 
i4>pUcation,  and  it  shall  be  ascertained  that  she  freely  desires  to  make  or 
consent  to  such  application ;  and  such  examination  shall  be  made  whether 
the  hereditaments  which  are  the  subject  of  the  application  shall  be  settled 
in  trust  for  the  separate  use  of  such  married  woman  independently  of  her 
husband  or  not ;  and  no  clause  or  provision  in  any  settlement  restraining 
anticipation  shall  prevent  the  Court  from  exercising,  if  it  shall  think  fit,  any 
of  the  powers  given  by  this  Act,  and  no  such  exercise  shall  occasion  any 
forfeiture,  anytibing  in  the  settlement  contained  to  the  contrary  notwith- 
standing. 

51.  The  examination  of  such  married  woman  when  resident  within  the 
jurisdiction  of  the  Court  to  which  such  application  is  made,  shall  be  made 
either  by  the  Court  or  by  some  solicitor  duly  appointed  by  the  Court  for 
that  purpose,  who  shall  certify  under  his  hand  that  he  has  examined  her 
apart  from  her  husband  and  is  satisfied  that  she  is  aware  of  the  nature  and 
effect  of  the  intended  application,  and  that  she  freely  desires  to  make 
or  consent  to  the  same.  And  when  the  married  woman  is  resident  out  of 
the  jurisdiction  of  the  C^ourt  to  which  such  application  is  made,  her 
examination  may  be  made  by  any  person  appointed  for  that  purpose  by 
the  Court,  whether  he  is  or  is  not  a  solicitor  of  the  Court,  and  such  person 
shall  certify  under  his  hand  to  the  effect  hereinbefore  provided  in  respect 
of  the  examination  of  a  married  woman  resident  within  the  jurisdiction. 
And  the  appointment  of  any  such  person  not  being  a  solicitor  shall  afford 
conclusive  evidence  that  the  married  woman  was  at  the  time  of  such 
examination  resident  out  of  the  jurisdiction  of  the  Court. 

52.  Subject  to  such  examination  as  aforesaid,  married  women  may 
make  or  consent  to  any  applications,  whether  they  be  of  full  age  or 
infants. 

53.  Nothing  in  this  Act  shall  be  construed  to  create  any  obligation  on 
any  person  to  make  or  consent  to  any  application  to  the  Court  or  to  exercise 
any  power. 

54.  For  the  purposes  of  this  Act,  a  person  shall  be  deemed  to  be  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  estates, 
although  his  estate  may  be  chained  or  incumbered  either  by  himself  or  by 
the  settlor,  or  otherwise  howsoever,  to  any  extent;  but  the  estates  or 
interests  of  the  parties  entitled  to  any  such  charge  or  incumbrance  shall 
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not  be  affected  by  the  acta  of  the  penon  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  as  aforesaid  unless  they  shall  concur  therein. 

55.  Provided  always,  that  nothing  in  this  Act  shall  authorise  any  sale  or 
lease  beyond  the  term  of  twenty-one  years  of  any  settled  estates  in  respect 
of  which,  under  the  Act  of  the  thirty-fourth  and  thirty-fifth  years  of  King 
Henry  the  Eighth,  chapter  twenty,  **  to  embar  feigned  recovery  of  lands 
wherein  the  King's  Majesty  is  in  reversion,"  or  under  any  other  Act  of 
Parliament,  the  tenants-in-tail  are  restrained  from  barring  or  defeating 
their  estates  tail,  or  where  the  reversion  is  vested  in  the  Crown. 

56.  Nothing  in  this  Act  shall  authorise  the  granting  of  a  lease  of  any 
copyhold  or  customary  hereditaments  not  warranted  by  the  custom  of  the 
manor  without  the  consent  of  the  lord,  nor  otherwise  prejudice  or  affect  the 
rights  of  any  lord  of  a  manor. 

57.  This  Act  shall,  except  as  hereinafter  provided,  apply  to  all  matters 
existing  at  the  time  of  the  passing  of  this  Act,  whether  proceedings  are 
actually  pending  or  not,  and  any  proceedings  in  any  such  matter  may  be 
continued  or  taken  uAder  this  Act  as  if  the  matter  originated  under  this  Act, 
or  may  be  continued  or  taken  under  the  Acts  hereby  repealed,  or  partly  under 
this  Act  and  partly  under  the  said  repealed  Acts  as  occasion  may  require  : 
Provided  always,  that  the  provisions  in  this  Act  contained  respecting 
demises  to  be  made  without  application  to  the  Court  shall  extend  only  to 
settlements  made  after  the  first  day  of  November  one  thousand  eight 
hundred  and  fifty- six. 

58.  The  Acts  specified  in  the  schedule  to  this  Act  are  hereby  repealed  : 
Provided  always,  that  this  repeal  shall  not  affect  anything  done  or  any 
proceeding  taken  under  any  enactment  hereby  repealed. 

59.  Nothing  in  this  Act  shall  interfere  with  the  exercise  of  any  powers 
to  authorise  or  grant  leases  conferred  by  any  Act  of  Parliament  not 
expressly  repealed  by  this  Act. 

60.  This  Act  shall  not  extend  to  Scotland. 

61.  This  Act  shall  commence  on  the  first  day  of  November  one  thousxuid 
eight  hundred  and  seventy-seven. 


Exception  as 
to  ontiiils 
created  by 
Act  of  Par- 
liament. 


Saving 
rights  of 
lords  of 
manors. 

To  what 
8Gttlemcut<.s 
this  Act  to 
extend. 


Repeal  of 

Acts  B|X3Cl- 

fied  iu  sche- 
dule. 

Saving. 

Extent  of 
Act. 

Gomracucc- 
ment  of  Act. 


SCHEDULE. 


Session  and  Chapter. 

Title  or  Short  Title. 

19  &  20  Vict.  c.  120    - 
21  &  22  Vict.  c.  77      - 
27  &  28  Vict,  c  46      - 
37  &  38  Vict.  c.  33      - 
39  &  40  Vict,  c  30      - 

An  Act  to  facilitate  leases  and  sales  of  Settled 
Estates. 

An  Act  to  amend  and  extend  the  Settled  Estates 
Act  of  1856. 

An  Act  to  further  amend  the  Settled  Estates 
Act  of  1856. 

The  Leases  and  Sales  of  Settled  Estates  Amend- 
ment Act,  1874. 

The  Settled  Estates  Act,  1876. 
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CaBosin 
which  con- 
tingent 
romJoindore 
capable  of 

effect. 


40  &  41  Vict.  cap.  33. 

An  Act  to  amend  the  Law  as  to  Contingent  Remainderg.  [ind  August,  1877.1 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commona, 
in  this  present  parliament  assembled,  and  by  the  aniiority  of  the  same,  as 
follows  : 

1.  Every  contingent  remainder  created  by  any  instroment  executed  after 
the  passing  of  this -Act,  or  by  any  will  or  codicil  revived  or  republished  by 
any  will  or  codicil  executed  after  that  date,  in  tenements  or  hereditamaits 
of  any  tenure,  which  would  have  been  valid  as  a  springing  or  whifting  j^g^ 
or  executoiy  devise  or  other  limitation  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  oontingent  remainder,  shall,  in  the  event  of  the  particular 
estate  determining  before  the  contingent  remainder  vests,  be  c^Mbble  of 
taking  effect  in  all  reelects  as  if  the  contingent  remainder  had  originally 
been  created  as  a  springing  or  shifting  use  or  executory  devise  or  othta* 
executory  limitation. 


Application 


rm 


or  Acts  In 
Schedule. 


Act  not  to 
extend  to 
Scotland. 


40  &  41  Vict.  cap.  34. 


An  Act  to  amend  the  Acts  seventeenth  and  eighteenth  Vidwia,  chapter  one 
hundred  and  thirteen,  and  thirtieth  and  thirty-first  Victoria,  chapter  sixty- 
nine.  [2nd  August^  1877.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  tiie 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 

this  present  Parliament  assembled,  and  by  the  authority  of  the  tM»-THft,  as 

follows : 

1.  The  Acts  mentioned  in  the  schedule  hereto  shall,  as  to  any  testator  or 
intestate  dying  after  the  thirty-first  December  one  thousand  eight  hundred 
and  seventy-seven,  be  held  to  extend  ta  a  testator  or  intestate  dying  seised 
or  possessed  of  or  entitied  to  any  land  or  other  hereditaments  of  whatever 
tenure  which  shall  at  the  time  of  his  death  be  charged  with  the  payment  of 
any  sum  or  sums  of  money  by  way  of  mortgage,  or  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase  money  ;  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitied  to  have  such  sum  or  sums  discharged  or 
satisfied  out  of  any  other  estate  of  the  testator  or  intestate  unless  (in  the 
case  of  a  testator)  he  shall  within  the  meaning  of  the  said  Acts  have  signified 
a  contrary  intention ;  and  such  contrary  intention  shall  not  be  deemed  to 
be  signified  by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 


17  &  18  -Vict  c.  118. 


80  &  31  Vict  c.  69. 


SCHEDULE. 

An  Act  to  amend  the  law  relating  to  the  ad- 
mimstration  of  the  estates  of  deceased  per- 
sons. 

An  Act  to  explain  the  operation  of  the  Act  17 
&  18  Vict.  c.  113. 


/ 


[The  figures  refer  to  the  paragraphs  and  not  to  the  pages,  except 

where  otherwise  indicatecL] 


INDEX. 


ABATEMENT 

of  debts  and  legacies,  1364 
of  amiixitiesy  36,  37 
of  seisin, 

defined,  1460 

not  caused  by  entry  of  younger 
brother,  under  the  old  law,  1470 
effect  of,  1471 

ABEYANCE,  444 

ABSOLUTE  INTBBESTS, 
defined,  983 
whether  taken,  2846—9 

ACCELERATION 

of  an  estate  in  remainder,  157, 158,857 

ACCOUNTANTS 

to  the  Crown,  who  are,  1854 

ACCRUER, 

clause  of,  2293 

ACCUMULATION, 

trusts  for,  706--7lO^ 
cesser  of  accumulation  of  residue  di- 
rected to  be  laid  out  in  land,  3036 

ACKNOWLEDGMENT 

of  deed  of  disposition,  2227—2232 

ACQUITTANCE, 
defined,  1977 

ACT, 

private,  2554—2561 

title,  marginal  notes,  and  punctuation, 

2557 
repugnancy,  2558 
commencement,  2559 
retrospective  operation,  2560 

ACTION, 
right  of, 

where  it  exists,  889 

release  of,  2023 
property  in, 

asrignment  of,  2421 

release  of,  2421 


ACTIONS, 

real  and  mixed,  abolished,  1501 
release  of,  2021 

ADEMPTION 

of  legacies,  3466—3471 

ADMINISTRATION.    5te  Dsbtb.    And 
seepage  1308. 
legal  and  equitable  assets,  1381 — 4 
order  of  adxninistratioB  of  different  pro- 
perties, 1385—1395 
order  of  satisfaction  of  different  claims, 

1896—8 
marshalling  of  assets,  1399^—1405 
distribution  among  family  or  relatives, 
1406—1429 

ADMINISTRATORS.     Stt  Exboutobs. 

administrators  cum  testamento  annexe, 
durante  minore  state,  durante  ab- 
sentia, or  pendente  lit^  3045, 3046 

general,  3047—3050 

limited,  8054 

de  bonis  nan,  3055 

of  a  bastard  or  person  who  has  no 
kindred,  3051 

of  unsound  mind,  3137 

out  of  jurisdiction,  or  not  to  be  found, 
or  neglecting  or  refusing  to  act, 
3137 

by  what  court  letters  of  administration 
should  be  granted,  3052,  3053 

transmission  of  representation,  3055 

acts  before  administration,  3056 

right  to  damages,  covenants,  or  duties. 
3062 

retainer,  8068 

sale  by,  3061,  3076 

ADMITTANCE, 
defined,  2713 

where  it  may  be  made,  2721 — 2 
of  persons  under  disability,  2723,  8303 
of  trustees,  298,  299 
of  husband,  2726 
drcumstanoes  under  which  admittances 

may  take  place,  2725 
rights  before,  2727—9 
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ADMITTANCE  {continued), 

governed  bj  uses  of  surrender,  2780 
when  lord  and  steward  are  mere  instm- 
ments,  2734 

ADVANCEMENT, 

what  will  be  deemed  an  advancement 
so  as  to  rebut  a  resulting  trust,  713, 
714 

power  of,  8287,  8831 

ADVERSE  POSSESSION, 

how  obtained,  886—893,  1460—8 
consequences  under  the  old  law,  1469 
—1474 

ADVISERS, 

transactions  between  them  and  thoee 
whom  they  advise,  2357—2361 

ADVOWSON.    See  Presentation. 

defined,  87 

is  an  incorporeal  hereditament,  1 4 

right  of  presentation  and  right  of  nomi- 
nation, 88 

appendant,  89—92,  96, 100 

passes  by  grant  of  manor,  89 

in  gross,  89—92,  96,  101 

presentative,  93 

collative,  93 

donative,  98 

estates  in,  95 

by  what  conveyances  and  for  what  es- 
tates an  advowson  may  be  aliened, 
96—101 

is  assets  for  payment  of  debts,  101 

devolution  of  right  of  presentation,  102 

presentation  where  an  advowson  is 
held  in  joint-tenancy,  coparcenary, 
or  in  common,  103,  104 

granted  by  copy,  300 

force  of  the  word  "perpetual,"  877 

mortgage  of  an,  88, 1011 

length  of  title  to,  1616 

devise  of,  2798 

AGENTS, 

sales  and  purchases  by,  2862 
benefit  to,  on  a  sale,  2365—6 

AGREEMENT.  See  Alienation— Void 
AND  Voidable  Deeds  and  Con- 
tracts, 

by  infants,  3295—8 

to  convey  property  if  devised,  2438 

ALIENATION, 

how  conveyances  may  be  made,  1611 
different  modes  of, 

by  matter  of  record,  2553  et  scq. 

by  deed,  1711  rt  seq. 

at  law,  by  mere  written  agreement, 
1694—7 


ALIENATION  {continiud), 
different  modes  of, 

in  equity,  by  mere  contract  for 

sale,  1698—1710 
by  parol,  1611 
a  person  cannot  derogate  from  his  own 

grant,  1613 
what  is  within  a  covenant  not  to  alien, 

1930—3 
unlawful,  1531—8 
of  settled  estates,  1615 
restrictions  against  alienation, 

by  married  women,  1614,  3234 — 

3239 
by  others,  237—241,  1587,  3233 

ALIENS, 

who  are,  8349 

\i'hat  aliens  may  acquire,  and  what  they 

may  hold,  3350 
may  take  produce  of  real  estate,  3351 
not  seised  to  uses,  3352 
devise  in  trust  to  convey  to,  3353 
naturalization  and  denization,  3354 
ways  in  which  they  purchase,  3355 
cannot  take  by  act  of  law,  3356 

descent,  8359 

curtesy,  3357 

dower,  3358 

guardianship,  3356 
dsBcent  from,  or  through,  3359 — 3363 
alienation  to,  1534 

ALLOTMENTS, 
tenure  of,  289 
title  to,  1625 
passing  as  accessory,  1773 

ALLUVION,  144  J— 3 

ALTERATIONS 

in  a  deed,  2506—2510 
in  a  will,  2774 

ALTERNATIVE  INTERESTS,  871—3, 

877 

AMBIGUITY, 

distinction   between  a  latent  and   a 
patent  ambiguity,  2523,  2797 

"  AND," 

construed  *^  or,"  2513 

ANNUITY, 

distinguished  from  a  rentcharge,  15 
personal  estate,  15 
is  an  incorporeal  thing,  11 
ways  of  creating,  16 
commencement  of,  17 
for  what  interests  limited,  18 
nature  of  a  personal  annuity  in  fee,  1$ 
duration  of,  when  given  indefinitely, 
19—28 
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ANNUITY  {wrUtnued), 

right  to  the  price  or  value  of  an  an- 
nuity instead  of  the  annual  payment, 
24—27 

where  a  charge  on  corpus  of  a  fund, 
28—33 

where  a  charge  on  rents  after  death, 
34 

cesser  of,  36,  1708,  1709,  2339 

priority  or  abatement  of,  36,  37,  3018, 
3019 

apportionment  of,  67 — 81 

construction  of  gifts  of,  38 

enrolment  or  registration,  39 

may  be  a  hereditament,  6 

existing  though  rentcharge  is  deter- 
mined, 82 

recovery  of  arrears  of,  83 

cannot  be  entailed,  422 

charge  of,  973 

lien  of  annuitants,  981 

primarily  payable  out  of  personal  es- 
tate, 1386 

description  of,injconditionB  of  sale,  1642 

sale  for  an,  1680,  1708 

defeasance  of,  2079 

purchase  of,  usurious,  2440 

included  in  the  term  *'  legacies,*'  2833 

contracts  for,  with  infants,  3298 

satisfaction  of,  8474 

ANTICIPATION, 

restrictions  against,  3234 — 8289a 

ANTIENT  DEMESNE,  293 

fine  or  recovery  of  lands  in,  2717 — 19 

APPOINTMENT.    SceTowEBS. 

I.  Mode  of  executing  powers,  2113 — 

2125 
observance  of  forms,  2113 
formalities  must  be  perfected  in 

donee's  lifetime,  2114 
by  what  instrument  a  power  may 
be  executed,  2115 
by  an  ordinary  assurance,  21 16 
by  a  prior  will,  2117 
what  words  required,  2118 
total  execution  at  law,  but  partial 

execution  in  equity,  2119 
execution  at  different  times  and 

over  different  portions  of  pro- 
perty, 2120 
creation  of  distinct  interests  under 

a  power  of  appointment  in  fee, 

2121 
appointment  or  a  revocation  upon 

a  contingency,  2122 
mode  of  executing  a  deed  or  will 

intended  as    an    appointment, 

2123 
attestation,  2124 

VOL.  II. 


APPOINTMENT  (continued). 

I.  Mode  of  executing  powers  {continued)* 
compliance  with  requisite  formali- 
ties should  be  stated,  2125 

II.  Relief  against  defective  execution 

or  non-execution  of  powers, 
2126—2131 

relief  in  equity  alone,  2126 

in  whose  favour,  2126 

relief  in  case  of  defect  in  the  mode 
of  execution,  2127,  2128 

relief  though  there  is  only  an  in- 
tention to  execute,  2129 

where  no  relief,  2130,  2131 

III.  Excessive  execution,  2132 — 5 
complete,  but  excessive  execution, 

2182 

void  trusts  engrafted  on  an  ap- 
pointment, 2133 

appointment  for  separate  inalien- 
able use,  2134 

where  too  much  appointed,  and 
one  appointee  dies,  2135 

IV.  Fraudulent  and  illusory  appoint- 

ments, 2136—2141 
appointment   must   be  made  for 

the  end  designed,  2136 
appointment  whereby  a  benefit  is 

secured  to  the  appointor  or  a 

stranger,  2136 
appointment  to  an  infant,  2137 
rights  of  creditors  against  a  general 

appointee,  2188 
illusory  appointment,  2139 — 2141 

V.  The  question  whether  an  instru- 

ment is  intended  to  operate  as 
an  appointment,  2142 — 6 

VI.  Appointments  generally, 
appointment  by  will,  instead  of 

by  deed,  2127 
appointment  by  deed,  instead  of 

by  wiD,  2127 
who  may  exercise  a  power,  2147 
time  for  execution,  2148 
duty    of  a  trustee    exercising  a 

power,  2149 
who  should  be  the  immediate  ap- 
pointee, 21 50 
where  an  irrevocable  appointment 

must  be  made,  2151 
construction  of  powers,  2113 
limitation  or  appointment  to  the 

executors  and  administrators  of 

a  settlor,  2306 
how  an  appointment  operates,  21 52 
estates  appointed  take  effect  as 

if  inserted  in  the  instrument 

creating  the  power,  2152 
by  will  has   the  properties  of   a 

devise,  2743 

U   U 
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APPOINTMENT  (etmUnued). 

VI.  Appointments  generally  (cDtUinuec^. 

baning  dower,  514 — 587 

appointee  not  liable  under  a  cove- 
nant, 1817 

appointee,  where  entitled  to  benefit 
of  covenant,  1822 

conveyance  operating  as  an  appoint- 
ment,  and  vice  versft,  2524 

by  married  women,  3165 

by  a  husband  to  his  wife,  and  vice 
versA,  3194 

election  by  an  appointee,  3440 

APPORTIONMENT 
of  conditions,  185 
of  rents,  64 — 81 

of  annuities  and  other  perio<tical  pay- 
ments, 67 — 81 
of  right  of  common,  133 

APPROVING,  131 

APPROXIMATION, 

doctrine  of,  411—415,  419,  734 

ARBITRATION 

conditions  as  to,  255 

ARRANGEMENT.      See    Family    Ar- 

BANOEMENT. 

deed  of  arrangement  by  a  debtor, 
2820—4 

ARREARS. 

recovery  of  arrears  of  rents,  annuities, 
interest,  or  other  periodi<»tl  sums,  83 

ARTICLES.    See  Marriage  Settlemeht. 

"AS  SOON  AS," 

whether  expressive  of  contingency,  821, 
832 
ASSENT.    See  Execdtors. 

of  the  grantee,  2446,  2463 

ASSETS,      . 

legal  and  equitable,  1381 — 4 

order  of  administration  of  dififerent  pro- 
perties, 1385—1396 

order  of  satisfaction  of  different  claims, 
1384,  1396—8 

marshalling  of,  1399—1405 

ASSIGNMENT— ASSIGNEES.  See  Cre- 
ditors* Deeds — Void  and  Void- 
able Deeds  and  Comtracts. 

defined,  2064 

gifts  and  bills  of  sale,  2065 

operative  words,  2066 

of  terms  distinguished  from  leases  and 
underleases,  2067 

of  chattels  personal,  2068 

what  may  be  assigned,  2414a — 2441 

requisites  to  assignment  of  real  estate 
and  chattels  real,  2068 


ASSIGNMENT  {continved). 

requiritee  to  an  assignment  of  chattels 

personal,  2069—2072 
assignment  of  a  term,  or  of  the  residue 

of  a  term,  from  a  future  time,  2073 
passing  a  deed,  2074 
of  a  contingent  revendonaiy  interest, 

2075 
assignee  taking  subject  to  equities  of 

assignor,  2076 
what  covenants  assignees  enter  into, 

2277 
assignee  entitled  to  remedies  and  secu- 
rity of  assignor,  2077 
liability  of  assignee  under  a  covenant, 

1818,  1820 
when   assignee  entitled  to  benefit  of 

covenants,  1825 
sale  of  lease  by  assignees  of  bankrupt, 

2277 
by  persons  holding  office  under  goTcni- 

ment,  2416,  2417 
by  fellows  of  colleges,  2417 
of  goods  not  belonging  to  the  assignor 

at  the  time,  2426 
registration  of  assignment  of  perBonal 

chattels,  2471 
of  an  old  term  operating  as  a  creation 

of  a  new  one,  2524 
conditions    agamst,    185,    186,  1923, 

1924,  1927,  1929 
to  the  assignor  and  another,  2078 

ASSUMPSITS, 
release  of,  2018 

"AT," 

whether  expressive  of  contingency,  821 

ATTAINDER, 

when  it  takes  place,  1520 
consequences  of,  1262, 1263, 1 51 7—1528 

ATTESTATION 
of  deeds,  2462 
of  wills,  2127, 2748—2756,  2764—2774 

ATTESTED  COPIES,  2493— 6 

ATTORNEY.    See  Solicitor. 
acting  by,  1740 
sealing,  signing,  and  delivering  a  deed 

by,  2456,  2458 
covenant  by,  1740 

appointed  by  a  married  woman,  3181 
letter  of, 

must  be  by  deed,  2458 

by  infant,  3312 
protection  of  persons  acting  under,  957 

ATTORNMENT 

on  a  mortgage,  1001 
on  grant  of  a  seigniory,  rent,  remainder, 
or  reversion,  1612 
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UCTIONEERS, 
purchasee  by,  2865 


BANKRU]?TCY, 

under  the  stat.  of  1849  and  1861, 

two  great  Bankruptcy  Acta,  1554 

formerly  two  courts  for  adjusting 
affairs  of  debtors,  1555 

abolition  of  Insolvent  Debtors' 
Court,  1557 

real  and  personal  estate  to  vest  in 
assignees,  1558,  1565—6 

copyholds  and  customary  lands, 
1559 

life  estate  in  remainder,  &c.,  1560 

option  of  assignees  to  take  or  re- 
nounce property,  1561 

assignees  accepting  or  declining, 
or  not  electing  either  to  accept 
or  decline  any  land,  subject  tc 
a  perpetual  yearly  rent  or  a 
lease,  1562 

assignees  not  electing  either  to 
abide  by  or  abandon  any  agree- 
ment for  purchase  of  real  estate, 
1563 

estates  granted  by  a  bankrupt 
subject  to  a  condition  or  pro- 
viso for  redemption,  1564 

powers  for  bankrupt's  benefit, 
1567 

goods  in  possession,  order,  or  dispo- 
sition of  bankrupt,  1568 — 1572 

what  property  is  not  affected  by 
the  bankruptcy,  1573 

commencement  of  the  title  of  the 
assignees,  1574 

retrospective  operation  of  the 
transfer  to  the  assignees,  1 574 — 7 

what  transactions  not  affected  by 
the  bankruptcy,  1578,  1579 

fraudulent  transfers  of  property, 
1580-^4 

bankrupt  may  be  ordered  to  join 
in  conveyances,  or  may  be 
estopped  from  objecting,  1585 

registration  of  the  appointment  of 
assignees,  1586 
under  the  stat.  of  1869, 

effect  of  order  of  adjudication,  1 588 

devolution  of  property  on  the 
registrar,  1589 

and  then  on  a  trustee,  1589 

appointment  of  trustee,  1590 — 5 

descriptions  of  bankrupt's  pro- 
perty divisible  amongst  credi- 
tors, 1596 

stock,  shares,  or  other  property 


BANKRUPTCY  {continued). 

under  the  stat.  of  1869  {continu€d)y 

transferable  in  books  of  a  com- 
pany, oflSce,  or  person,  1597 
copyhold  or  customary  property, 

things  in  action,  1597 
disclaimer  as  to  onerous  property, 

1598 
power  of  trustee    to    deal  with 

property,  1599—1603 
commencement    of    bankraptcy, 

1604 
avoidance  of    voluntary  convey- 
ances or  transfers,  1605 
avoidance    of    fraudulent    prefe- 
rences, 1606 
protection  of  certain  transactions, 
1607,  1608 
limitation  of  property  to  be  enjoyed 

notwithstanding  bankruptcy,  1587 
cesser  of  life  interest  on  bankruptcy, 

insolvency,  or  alienation,  1587 
disposition  of  lands  of  which  bankrupt 
are  tenants  in  tail,  or  in  which  they 
have  base  fees,  2215—2225 
gifts  to  a  bankrupt,  2891 
registration  of  Orders  of  Court  of,  1211 
cesser  on,  241,  1587 
assignees  take,  subject  to  equities  of 

bankrupt,  2076 
sale  of  lease  by  assignees,  2277 
purchases  by  commissioners  of  bank- 
rupts, and  by  trustees  and  solicitors, 
2365 

BARGAIN  AND  SALE, 

defined,  1876 

operative  words,  1877 

of  three  kinds,  1878 

consideration,  1879,  2524 

who  may  convey  by,  1880 

what  may  be  conveyed  by,  1880 

not  proper  to  create  a  right  of  way,  1 46 

dispositions  by  bargainor  and  bar- 
gainee before  enrolment,  1881 

disused,  1882 

of  lands  of  debtors  to  the  crown,  1883 

enrolment,  1884 

rent  not  newly  created  by,  50 

of  ordinary  copyholds,  1542,  2714 

of  free  copyholds  or  customary  free- 
holds, 297—299 

of  lands,  when  a  bar  to  dower,  517,  518 

when  uses  on  a  bargain  and  sale  are 
only  trusts,  674,  691 

in  execution  of  a  power,  2116 

powers  to  lease  in  a,  2156 

operating  as  a  confirmation,  or  as  a 
covenant  to  stand  seised,  2524 

U   U  2 
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BASE  FEE.    See  Statutes  (Fives  and 
Recoveries  Act). 
creation  of,  by  a  tenant  in  tail,  428 

BASTARDa     See  Illegitimate    Chil- 

DEEN. 

BENEFICE.      See  Advowson— Lapse— 
Pbesentation — Simony. 
charges  on,  1237—1246 
right    to    presentation    or    advowson 

barred,  1499 
infant  presenting  to,  8300 
lunatics'  benefices,  3345 

BEQUESTS.     See  Wills. 

genera],   specific,  and  demonstrative 

legacies,  2977—2984 
description  of  things  bequeathed,  2985 

—3013 

See  Words. 
charge  of,  962,  963 
effect  of  failure  of,  when  chained  on 

real  and  personal  estate,  964 
failure  of  the  fond  for  payment,  2984 
mode  of  giving  effect  to  charges  of, 

967—973 
primarily  payable  out  of  personalty, 

1386 
release  of,  2006 

according  to  what  law  construed,  2819 
substituted  or  additional  governed  by 

original  legacies,  2820 
of  dividends,  2997 
by  joint  tenants,  2789 
shares  or  proportions  in  which  two  or 

more  legatees  take,  3014—3017 
priority  and  abatement  of,  2984,  8018 

—3023 
double  or  cumulative,  3024 — 6 
to  what  a  residuary  legatee  is  entitled, 

3026 
payment  of,  3027—3031 
when  bequeathed  to  married  women, 

3182 
when  bequeathed  to  infants,  3316 — 3322 
interest  or  income  of,  3032 — 6 
contrary  to  public  policy,  3037 — 9 
for  a  particular  purpose,  3040 
divesting  clauses  not  to  operate  after 

time  for  payment  of,  3041 
ademption  or  satisfaction  of,    2984, 

3466—3471 

BILLS  OF  SALE, 
what  are,  2065 
of  furniture,  &c.,  2426 
registration  of,  2471 

BLANK, 

in  a  deed,  2444 


BLANK  {continued). 

in  a  will  for  a  name,  2843 

BLIND,  1788,2744,2753 

BOND, 

defined,  2238 

either  simple  or  single,  or  double   or 

conditional,  2239 
requisites  to,  2240 
who  are  bound  by,  2241 
who  may  take  advantage  of,  2242 
joint  and  several,  or  joint  only,  2243 
construction  of  bonds,  2244 
defeasance  of,  2079 
condition  of, 

omission    of    concluding     words 

2245 
how  annexed,  2246 
what  may  be  the,  2247 
malum  in  se,  2248 
against  the  municipal  law,  or  re- 
pugnant, 2249 
insensible  and  uncertain,  2250 
impossible,  2251 
effect  of  invalidity  of,  257,  258 
consequences  of  breach  of,  2252 
not  to  alien,  238 
trust  to  pay  bond  debts,  1342 
payment  of  debt  by  tenant  for  life, 

1375 
post  obit,  2348,  2349 
operating  as  a  fraud  on  a  marriage, 

2372 
necessity  for  conversion  of,  3421 

BONUS, 

where  it  passes,  2426,  2998 

BOROUGH-ENGLISH. 

descent    of    borough- English     lands, 
1325, 1326 

BUILDINGS, 

waste  in,  3387—3391 

BURGAGE, 

tenure,  287,  288 

CANALS, 

money  secured  on,  755 

CANCELLING 

deeds,  2551,  2552 
wills,  2900,  2922,*.2922a 

CARGO, 

assignment  of,  2426 

CARTBOTE,  125 

CATTLE, 

levant  and  couchant,  117—121,  123 

CESTUI  QUE  TRUST,  684—6 
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CESTUI  QUE  USE,  668 

CESTUI  QUE  VIE,  439 

concealment  of  hia  death,  447 

CHAMBER, 

inheritance  in  a,  7 

CHAMPERTY,  2419 

CHAPEL,  OB  Lesser  Chancel, 
freehold  in,  8 

CHARGE.    iSteePowKBS — Debts — Judg- 
ment. 
defined,  958 
devifie  in    trust    to    pay  debts    and 

charges,  959 
devise  charged  with  or  subject  to  debts 

and  charges,  959 
distinction  between  a  charge  and  an 

exception  where  the  purpose  fails, 

959 
indirect  charge  of  debts,  960 
sample    contract    creditors    have    no 

charge  by  statute,  961 
effect  of  a  charge  of  debts,  961,  966— 

972 
of  legacies,  962—4,  972 
mode  of  giving  effect  to,  967—973 
chaige  on  rents  and  profits,  965 
of  annuities,  973 
judgment  to  operate  as  a,  1156, 1157     I 
on  benefices,  1237-^1246 
buying  up  a,  1343 
merger  of,  3414—3417 
out  of  what  to  be  paid,  1393  and  page 

1308 

CHARGING  ORDERS,  1179-1182 

CHARITIES.    Sec  Mortmain. 
favoured  in  regard  to, 

the  want  of  trustees,  729 
defects  in  conveyances,  730 
the  objects,  731 — 4 
surplus  income,  735 
lapse  of  time,  736 
perpetuitieo,  787 
legacies  to,  not  exempted  from  abate- 
ment, 3021 
proviso,  as  to  charitable  purposes  being 

void,  738 
limitation  over  from  one  charity    to 

another,  882 
marshalling  in  favour  of,  1402, 1403 
lease  of  charity  property,  1947 
appointment  in  favour  of,  2126 
volimtaiy  gifts  to,  2394 
general  remarks  in  favour  of,  785,  n.  (z) 

CHASE,  139—142 


CHATTELS     S6e  Personal  Property. 

real  and  personal,  5 

assignment  of  chattels  personal,  2068 

distinction  between  a  freehold  and  a 
chattel  interest,  164—7,  360—8 

cannot  be  entaUed,  424,  425 

where  words  confer  the  absolute  in- 
terest in,  424 

chattel  interests  created  for  special 
purposes,  432,  433,  592—6 

never  go  to  the  heir,  1265 

transmission  of,  on  death  of  owner 
intestate,  1265 

deeds  of  ^t  of,  in  trust  for  donor, 
2374 

uses  of,  694 

CHILD, 

where  a  word  of  limitation,  398,  399 

CHILDREN, 

devises  and  bequests  to  parents  and 
their  children,  or  to  children  or 
issue,  595,  2846—2875 

CHOSES 

in  possession,  893 

in  action,  893 

assignment  of,  2076—8,  2421—5 

CHURCH.  5c«Ajdvow80N — ^Lapse — Pre- 
sentation— SiMONT. 

CHURCHWARDENS, 

bequests  to,  729 
devise  to,  in  trust,  773 
gift  or  grant  to,  1739,  3371 

CLAIM, 

continual,    1269,    1471,    1493,    1494, 

1850 
periods  allowed  for  a  claim  against  a 

fine,  2625 

CLAIMS, 

release  of,  2025,  2026 

CLERGYMEN, 

charges  by,  on  benefices,  1237 — 1246 

COAL, 

covenant  to  raise,  1833 

CODICIL, 

defined,  2741 

effect  of  a,  2801,  2802 

revocation  by  a,  2898,  2922 

COHABITATION, 

condition  in  restraint  of,  229 

COMMENCEMENT 
of  an  estate,  2527 

COMMISSIONERS  OF  BANKRUPTS, 
purchases  by,  2365 
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COMMON.    See  Tenancy  in  Common. 
definition,  115a 
of  p&sture,  116 

appendant^  117 

how  claimed,  117 
to  what  annexed,  117 
for  what  creatures,  117 
it  ia  of  common  right,  117 
appnrtenant,  118 

how  claimed,  118 
to  what  annexed,  118 
for  what  creatures,  118 
against  common  right,  119 
l)ecause  of  vicinage,  121 
in  gross,  122,  128 
stinted,  ue.,  for  part  of  a  year,  124 
when  it  may  be  granted  over,  120 
of  estovers,  125 
of  turbary,  126 
of  piscary,  127 
of  foldage,  128 

of  digging  for  coals,  fta,  128 
right  of  copyholders  to,  129 
claim  to,  by  prescription,  1451 
freehold  is  in  the  lord,  130 
rights  of  lord  in,  180 
inclosure,  131,  132 
apportionment  of  right  of,  188 
extinction  or  suspension  of  right  of 

common,  134 
purchase  by,  or  lease  to,  a  commoner, 

135 
revivor  of  a  right  of  common,  186 
granted  by  copy,  300 
grant  of,  1754,  1771 
passing  by  grant  of  land,  1754 
passing  with,  not  without,  land,  1754 
release  of,  134,  2009 
grant  of,  to  what  places  it  extends, 
2520 

COMMONERS, 

gift  or  grant  to,  1739 

COMMUTATION 
of  tithes,  110,111 
of  manorial  rights,  318 — ^359 

COMPENSATION 

by  a  vendor,  1623,  1651 

COMPOSITION.    See  Creditoes'  Deeds. 

COMPROMISE,  2810—12 

CONCEALMENT.    See  Fraud. 

CONDITIONS.    See  Limitations. 
defined,  152 
express,  153 


CONDITIONS  {continued^. 
implied,  153 

on  exchange,  1959, 1960 
on  partition,  1974 
in  Uw,  153,  166 
in  deed,  153 
subsequent  or  destructire,  154,  156 — 

161 
precedent  or  creative,  155 — ^9, 161 
what  words  create  conditions,  subse- 
quent or  precedent,  154, 158 
mixed,  t.  «.,  destmctiTe  and  creafciTe,  or 
desbructive  and  acoelerative,157»  158 
performance  of, 

by  a  married  woman,  3195 
by  an  infant,  3315 
where  a  time  is  fixed,  1 72 
where  no  time  is  fixed,  172 
where  a  place  is  appointed,  173 
where  none  is  appointed,  174 
proviso  as  to  assuming  testator^s 

surname,  175 
how   conditions    precedent  must 
be  performed,  176 
conditions  to  pay  money,  176 
conditions  to  execute   a  re- 
lease, 176 
conditions     subsequent     or 
mixed  must  be  pezf  onned, 
177 
subsequent  and  mixed  conditions  are 

odious  and  construed  strictly,  177 
of  consent  to  a  marriage,  178 — 182 
how  consent  must  be  given,  180 
when  in  terrorem,  181 
refusal  of  consent,  182 
of  surviving  parents,  881 
effect  of  non-fulfilment  of  a  condition, 

183,  1541 
dispensed  with,  184 — 7 
relief  in  equity  against,  188 
who  may  take  advantage  of,  189 — 193, 

2171,  2172,  2421 
when  a  re-entry  is  necessary,  194 
when  notice  of  a  condition  must  be 

given,  195 
effect  of  entry  for  a  breach  of  con- 
dition, 196, 197 
whether  valid  or  not, 

as  to  wrongful  act,  198 
contrary  to  public  policy,  199 
requiring    the    acquisition    of   a 

peerage,  200 
in  restraint  of  marriage,  201 — ^228 
in  restraint  of  cohabitation,  229 
in  restraint  of  trade,  234 
as  to  a  separation,  230 — 283 
repugnant,  235,  236 
for  cesser  on    alienation,    bank- 
ruptcy, or  insolvency,  287 — ^243 
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CONDITIONS  {continued). 

whether  valid  or  not  (continued). 
contrariant,  244 
uncertain  or  ambiguous,  245 
impoasible,  246 
involving  too  remote  a  possibility, 

247 
not  to  dispute  a  will,  248 — 254 
as  to  arbitration,  255 
as  to  invalidity  of  previous  gift,  256 
effect  of  the  invalidity  of,  257,  258, 

715,  716 
to  whom  reserved,  278 
cannot  be  granted  over,  278 
when  created,  279 
taking  possession  binds  to  performance 

of,  280 
period  to  which  the  event  of  death  is 

to  be  referred,  259—277 
condition,  as  well  as  a  covenant,  for 

the  resumption  of  land,  281 
partial  operation  of,  282 
as  to  repairs,  288 
release  of,  284,  2008 
apportionment  of,  185 
may  be  a  hereditament,  6 
of  a  bond,  2245—52.    See  Bond. 
defeasance  of,  2079 
subsequent,  not  barred  by  a  fine  until 

broken,  2646,  2647 
subsequent  and  mixed,  barred  by  a  re- 
covery, 2684 
for  payment  of  rent  to  donor  not  barred 
by  recovery,  2688 

CONDITIONS  OF  SALE,  1686—1668 
when  special  conditions  required,  1639) 

1640 
how  expressed,  1641 — 8 
as  to  time  for  taking  objections,  1645 

rescinding  a  contract,  1644 

range  of  title,  1646—8 

evidence,  1649, 1650 

errors,  1651 

faults,  1652 

expenses,  1658, 1654 

possession,  1655 

mtereet,  1656, 1657 

timber,  1658 

fixtures,  1659 

deeds,  1660,  1661 

lessor^s  title,  1662 

surrendered  leases,  1662 

penalty  for  breach  of  agreement, 
1663 

CONDITIONAL  LIMITATION 
defined,  168—171 
construed  strictly,  177 
in  restraint  of  marriage,  201 — 208 


CONFIRMATION, 
defined,  2036. 
operative  words,  2037 
requisites  to,  2038—2040 
operation,  2041 
in  the  case  of  joint  tenancy  or  tenancy 

in  common,  2042 
of  one  estate  only,  2043 
of  part  of  an  estate,  2044,  2045 
of  part  of  the  land,  &c.,  2046 
grant  operating  as  a,  2524 
operating  as  a  grant  or  release,  2524 
by  a  disseisee,  2043 
of  an  interessee  termini,  2038 
bargain  and  sale  operating  as  a,  2524 
of  a  portion  of  a  settlement,  2047 
uses  or  trusts  of,  2048 
when  a  deed  operates  as  a  grant  or 

lease,  and  when  as  a  confirmation, 

2524 

CONSANGUINITY 
defined,  1255 

lineal  and  collateral,  1255,  1256,  1258 
degrees  of  lineal  consanguinity,  1257 
of  collateral  consanguinity,  1259 

CONSENT 

to  a  deed,  2445  —8 

to  a  marriage,  178 — 182 

CONSIDERATION.    See  Bargain  and 

Sale. 
good  or  valuable,  2331,  2332 
when  necessary,  2333 
absence  or  failure  of,  2331 — 2340 
inadequate,  2341—2351 
unlawful,  2352 
a  good  consideration  within  the  stat. 

13   Eliz.   c   5,  and  27  Eliz.   c.   4, 

2375—2400 

CONSTRUCTION.  See  Parcels— Words. 
of  a  deed  executing  a  power,  2118 
general  rules  of  construction  of  deeds, 
page  985,  n.  (n) 

intention  to  be  effectuated,  2511 

intention  to  be  collected  from  the 
words,  and  construction  to  be 
according  to  the  words,  2512 

when  words  are  to  be  taken  in 
their  strict  sense,  2513 

sense  agreeable  to  law  preferred, 
2514 

construction  of  general  expres- 
sions, 2515 

when  general  words  are  to  be  fol- 
lowed, and  when  special,  2516 

uncertainty,  2517 

construction  to  be  upon  the  whole 
deed,  2518 

repugnant  clauses,  2519 


1318 


INDEX. 


CONSTRUCTION  (continued). 

general  rules  of  oonstruction  of  deeds 
(continued). 

construction  to  be  reasonable,  2520 

rule  as  to  the  words  of  an  inden- 
ture, 2521 

words  construed  most  strongly 
against  the  active  party,  2522 

inadmissibility  of  averments  foun- 
ded on  parol  evidence,  2523 

operation  of  a  deed  in  a  different 
way  from  what  was  intended, 
2524 

where  a  deed  may  enure  in  dif- 
ferent ways,  2525,  2526 

commencement  of  an  estate,  2527 

same  construction  in  every  court, 
2528 
of  particular  expressions  in  deeds,  page 

943,  n.  (p).    See  Words. 
general  rales  of  construction  of  wills, 
2796—2820 

intention  to  be  effectuated,  2795, 
2804 

intention  must  be  collected  from 
the  words,  2796,  2797 

express  disposition  not  controlled 
by  inference,  2798 

intention  must  be  collected  from 
the  whole  will,  2799,  2800 

effect  of  a  codicil,  2801,  2802 

when  words  are  to  be  taken  in 
their  proper  sense,  and  when  in 
some  other,  2803 

the  more  probable  construction  to 
be  preferred,  2804 

words  importing  the  future,  2804 

relative  construction  of  ambiguous 
expressions,  2805 

same  words  having  a  different 
construction,  2806 

words  rejected,  supplied,  or 
changed,  2807 

transposition,  2808 

particular  intent  sacrificed  to  ge- 
neral intent,  2809 

testator  presumed  to  know  the 
law,  2810 

mistakes  not  presumed,  2811 

inconsistent  clauses,  2812 

devesting  words  must  be  as  clear 
as  vesting  words,  2813 

uncertainty,  2814 

prevention  of  intestacy,  2815 

at  what  time  a  will  speaks,  2816, 
2817 

lex  loci,  2818 

civil  law  followed  as  to  purely  per- 
sonal legacies  ;  common  law  as 
to  others,  2819 


CONSTRUCTION  (continued). 

general  rules  of  construction  of  wilk 
(continued). 
substituted  or  additional   legatciea 
governed  by  the  original  lega- 
cies, 2820 
of    particular    expressions    in    willa, 

2821—2839.    iSa  Words, 
of  private  acts,  2556 
of  surrenders  of  copyholds,  2724 
recital,  a  key  to,  1742 

CONSUMABLE  ARTICLES,  841 

CONTINGENT  INTEREST.    See  Con- 
dition— Executory      Intibsbts — 
Vested  Interests. 
when  releasable,  2010,  2421 
grant  or  assignment  of,  2075,  2421 — 5 
devise  or  bequest  of,  2782,  2790 
contingencies  with  a  double   aspect, 
871—3  ^^ 

order  releasing  or  discharging  a  con- 
tuigent  right,  3134 

CONTINGENT    REMAINDERS.      See 

Recovery. 
defined,  842 
four  kinds  of,  843 — 6 
time  for  vesting  of,  850 
support  of,  851,  and  page  1308 
destruction  of,  852 — 8,  3418 
barred  by  fine,  2603 ;  or  recovery,  2681 
title  depending  on  destruction  of,  1621 
when  they  prevent  merger,  8418 

CONTRACTS.    See  Void  and  Voidable 
Deeds  and  Contracts. 
differently    regarded  at  law   and  in 
equity,  1698,  1699 

CONTROVERSIES, 
release  of,  2020 

CONVERSION 

of  property  which  is  wearing  out,  or 
reversionary  property,  or  property 
invested  on  certain  securities,  3421. 
3422 

of  land,  articled,  devised,  &c.,  to  be 
sold,  and  money  articled,  bequeathed, 
&C.,  to  be  invested  in  land,  3428—5 

election  to  take  property  in  im  uncon- 
verted state,  3426 

a  stranger  cannot  enforce,  3426a 

clear  intention  of,  oeoessary,  3427 

consent  to,  or  approval  of,  3428 

time  allowed  for,  3429 

liability  to  legacy  duty  consetjuent  oo, 
3430 

failure  of  the  object  for  a,  3431 

undisposed-of  produce  of  real  estate, 
3432—4 
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CONVERSION  (continued). 

undisposed-of  part  of  mixed  fund,  3435 
nndisposed-of  part  of  money  directed 
to  be  converted,  or  the  produce  there- 
of, 3436 
of  one  kind  of  land  into  another,  3395 

CONVEYANCES.    See  Deeds,  Ac. 
how  made,  1611 

COPARCENARY, 

defined,  682 

parceners    claim    an    inheritance  by 
descent,  633 

parceners  have  a  imity,  but  not  en- 
tirety of  interest,  634 

parceners  make  but  one  heir,  634 

parceners  by  common  law  and  by  cus- 
tom, 632,  635 

advowson  in,  91 

tithes  in,  109 

curtesy  and  dower,  636 

conveyance  by  one  parcener  to  another, 
637 

destruction  of,  638 

modes  of  partition  of,  639,  640 

liability  of  estate  in  coparcenery  to 
extent,  1173 

possession  of  one  parcener  was  the  pos- 
session of  the  other,  1469 

descent  to   coparceners,   1280,   1281, 
1296, 1297 

descent  to  issue  of  coparceners,  1281, 
1290 

in  the  case  of  estates  tail,  1314 

leases  by  coparceners,  1910 

releases  by  coparceners,  1979 

COPYHOLDS.    See  Manor. 
definition  of,  291 
ordinary  copyholds,  293 
free  copyholtls,  or  customary  freeholds, 

293 
condition  of,  as  regards  the  will  of  the 

lord,  294 
customs,  295,  296 
freehold  is  in  the  lord,  130,  297 
admittance  of  trustees  of,  298,  299 
lord  may  become  entitled  to,  304 
voluntary  grants, 

what  may  be  granted  by  copy,  300 
of  waste,  302 
granting  for  lives,  303 
regranting,  304 — 6 
derive  their  effect  from  the  cus- 
tom, 807 
effect  where  lonl  retains,  804 
application  of  statutes  to,  308 

not  within  the  Statutes  of  Uses, 
695 


COPYHOLDS  (continued). 

application  of  statutes  to  (continued). 
not  within  32  Hen.  8,  c.  28,  as  to 
leases,  1901 
27Eliz.  c  4,  par.  2400 
extinction  of,  309—317 
effect  of  a  release  or  surrender  to  the 
lord,  or   of  a  conveyance  by  him, 
309—314 
effect  of  an  extent  or  assignment  for 

dower,  316 
must  have  lieen  demised  or  demisable 

imuiemorially  by  copy,  292 
enfranchisement    of,   318 — 359.      See 

Enfranchisement. 
ren{  charge  in  the  case  of,  43 
fees  conditional  in,  392 
not  entailable,  except  by  custom,  422 
curtesy,  467 
freebench,  538—549 
terms  for  years  in,  581 
occupancy  of,  1438,  1439 
descent  of,  page  1290—1311 
liability  of,  for  debts,  1363 
forfeiture, 

for  treason  or  felony,  1515 — 1528 
for  breach  of  copyhold  cu8toms,1542 
for  alienation  contrary  to  custom, 

1542 
for  waste  in,  1543 
for  disclaimer  or  refusal  to  perform 
8er\'ices,  or  to  pay  a  fine  or  rent, 
1544—6,  2723 
for  refusal  to  be  admitted,  1547—8 
by  married  women,  8183 
by  infants,  1549,  2723 
of  bankrupts,  1559 
gift  or  grant  to  lord  or  tenants,  1739 
not  included  in  a  conveyance,  2514 
order  of  Court  of  Chancery  vesting  or 
appointing  a  person  to  convey,  3140 
right  of  copyholder  to  housebote,  hedge- 

bote,  and  ploughbote,  3404 
waste  in,  3404,  3405 
mortgage  of,  1070—1080.    See  Mort- 
gage. 
leases  of,  1542,  1901,  1950,  1951 
alienation  of,  by  the  copyholders, 
contrary  to  tlie  custom,  1542 
by  surrender  and  admittance,  2713 
by  bargain  and  sale  and  admit- 
tance, ^97— 9,  2714 
by  recovery,  2716—2719 
under  the  Fines  and  Recoveries 
Act  by  tenants  in  tail  and  persons 
entitled  to  base  fees,  2209—221 4 
by  devise,  2749,2790,2955, 2965— 

2976.    See  Devise. 
by  tenant  in  fee,  2713 
by  tenant  in  tail,  2716 
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COPYHOLDS  ((xmtinued). 

alienation  of,  by  the  copyholders,  {con- 
tinued). 
by  husband  and  wife,  3173 
before  admittance,   2728,    2729, 
2973 

presentment,  2713 

where  grants  and  admittances  may  be 
made,  2721,  2722 

admittance  of  persons  under  disability, 
2723 

words  of  limitation  in  a  surrender,  2724 

constmction  of  a  surrender,  2724 

circumstances  under  which  admit- 
tances may  take  place,  2725 

husband  not  admitted,  2726   ' 

rights  of  surrenderee  before  admit- 
tance, 2727 

rights  of  heir  or  devisee  before  ad- 
mittance, 2728,  2729 

admittance  governed  by  uses  of 
surrender,  2730 

admittance  of  remaindermen,  2731 

admittance  of  one  joint -tenant,  2732 

admittance  relates  back,  2733 

lord  and  steward  are  mere  instruments 
on  admittances  on  surrender  or 
descent,  2734 

fine,  2735—7 

heriots,  2738 

services,  2739 

rights  of  heir  or  devisee  before  admit- 
tance, 2728,  2729 

order  as  to,  under  Trustee  Act,  3140 

CORN, 

grant  of,  1766 

CORPORATION, 

aggregate  and  sole,  3366 

necessity  for  the  word  successors  to 

pass  a  fee,  3367 
misnomer  of,  3368,  3369 
holding  lands,  3370,  3371 
mode  of  conveyance  by  a,  3372 
common  seal,  8373 
delivery  of  deed  of,  3374 
corporation    cannot    hold     in     joint 

tenancy,  600 
may  take  by  way  of  use,  but  cannot  be 

seised  to  a  use,  675 
succession  to  property,  1331 — 3 
grant  by  deed,  1694 
ecclesiastical  not  barred  by  fine,  2649  ; 

or  recovery,  2670 

CORPOREAL  THINGS,  10—14 

how  conveyed   at   common  law,    14, 

1872—3 
were  said  to  lie  in  livery,  14,  1872 

CORRUPTION  OF  BLOOD,  1262, 1263, 
1324 


COSTS, 

lien  for,  978 
mortgage  for,  1085 

COTTAGE, 

what  passes  by  the  term,  1762 
COUNSEL, 

purchases  by,  2365 

COUSINS, 

bequests  to,  2876,  2877 

COVENANTS, 
defined,  1795 

by  what  instrument  created,  1796 
by  what  words  created,  1802,  1804 
by  or  with  strangers,  1797 
void,  1798 
performance,  1799 
express  and  implied,  1801 — 6 
general  and  specific,  1807 
inherent  and  collateral,  1808 
joint  and  several,  1809—1811 
real  and  personal,  1812 — 1825 
not  to  carry  on  business,  1826 
to  keep  poUcy  on  foot,  1828 
as  to  purpose  for  which  house  or  land 

is  to  be  used,  1824,  1830 — 2 
to  purchase  land,  723 
to  convey,  transfer,  or  pay,  725 
to  leave  a  share  to  a  child,  2372 
to  charge  or  settle,  982,  1807,  22S4— 

2291,  3475 
wife's  property,  2284 — 91,  3253 
to  repair,  1833 
to  pay  rent,  1833 

taxes  and  assessments,  2822a 
not  to  transfer  a  lease,  1930 — 3 
not  to  sue,  1993 

to  produce  title-deeds,  &c,,  2493 — 6 
as  to  resumption  of  land,  281 
covenantor's  widow  is  a  person  claim- 
ing under  him,  1827 
cesser,  discharge,  or    satisfaction   of, 

1833—8,  8475 
defeasance  of,  2079 
waiver  of,  184 
relief  against,  1833 
damages  for  breach  of,  1341 
differently  r^;arded  at  law  and    in 

equity,  1698, 1699 
runningwiththeland,1812— 1826, 2494 
liability  under,  1800,  1812—1821 
benefit  of,  1822—5,  2171,  2172 
with  whom  they  should  be  made,  1822 
usual  covenants  in  a  lease,  1935 — ^7, 

2173,2174 
in  leases  under  powers,  2173,  2174 
obligation  of  lessee's  covenants,  1938 
release  of,  2005,  2017 
who  covenant  for  the  title  in  purdiafie 

deeds,  2260—6 
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COVENANTS  {continued). 

for  the  title  in  the  case  of  estates  in 
fee,  2267—2275 

duty  of  solicitor,  as  to  unusual  cove- 
nants, 2274 

on  the  sale  of  leaseholds,  2276, 2277 

against  whose  acts  a  vendor  should 
covenant,  2278—2280 

to  what  kinds  of  acts  covenants  will 
extend,  2281—3 

COVENANT  TO  STAND  SEISED 

defined,  20S6 

operative  words,  2087 

who  may  convey,  and  what  may  be 

conveyed  by  it,  2088 
uses  on  a,  674,  691 
consideration,  2089 
distinction  between  this  and  a  bargain 

and  sale,  2090 
to  whom  a  use  will  not  arise,  2091 
to  the  use  of  a  wife  not  entered  into 

with  herself,  2092 
to  a  use  after  covenantor's  death,  2093 
creation  of  a  rent,  2094 
disuse  of,  2095 

in  execution  of  a  power,  2116 
power  to  lease  in,  2156 
other  assurances  operating  as  a,  2524 

CREDITOR.     See  CREniroRa*   Dkeds— 
Debts. 
deeds  of  arrangement,  subject  to  the 
approval  and  control  of  the  Coart  of 
Bankruptcy,  2820,  2820a 
deeds  of  composition,  subject  to  the 
jurisdiction  of  the  Court  of  Bank- 
ruptcy, where  no  bankruptcy  pro- 
ceedings have  been  taken,  2321 — 4 
creditors  favoured,  960 
appointed  executor,  3073 
marriage  with,  1347 
right  of  against  general  appointee,  2188 
purchases  by,  2365,  2368 
frauds  on,  2319,  2375—2390 
a  witness  to  a  will,  2754,  2772 
concealment  of  a  debt  by,  2372 
no  election  in  the  case  of,  8454 

CREDITORS*  DEEDS, 

for  benefit  of  all  the  creditors,  2313 
preference  of    a  particular    creditor, 

2313 
revocableness  of,  2314 
passing  of  the  property,  2315 
executed  by  one  of  two  or  more  joint 

debtors,  2316 
where  creditors  take  though  not  par- 
ties, 2817 
where  the  creditors  have  not  executed 
within  the  time,  2818 


CREDITORS'  DEEDS  (continued). 

where  no  schedule  at  first,  and  erasures 

are  made  in  the  schedule  afterwards 

added,  2318 
frauds  on  creditors,  2319 

CRIMINAL  PROCEEDINGS, 
suppression  of,  2433 

CROPS.  See  Eublehrntb. 
right  to,  on  death,  2794 
assignment  of,  2426 

CROSS  REMAINDERS,  837,  838 

CROWN 

debts,  1349-1361 

obligation  of  Crown  debtors,  1151, 
1349 

lands  of  Crown  debtors  conveyed 
by  bargain  and  sale,  1883 

liability  to,  1349, 2241 

protection  against,  by  a  term,  572 

dischai^e  from,  1355 
accountants  to  the,  1349,  1350 
person  who  has   executed  a  bond  to 

Crown  as  receiver,  1350 
surety  for  a  Crown  debtor,  1350 
parish  collector  of  taxes,  1854 
registration,  1351,  1352 
title  to  property  derived  from,  1628 

CURTESY, 

definition  of,  451 
reqmsities,  452 — 464 
out  of  what, 

estate  limited  to  wife's  separate 

use,  455 
remainders  or  reversions,  457 
incorporeal  hereditaments,  458 
money  to  be  laid  out  in  land,  459 
not  incident  to  estate  pour  autre 

vie,  460 
copyholds,  467 
gravelkind  lands,  468 
a  rent,  55 
an  advowson,  95 
tithes,  109 
estate  divested,  196 
incident  to  coparcenary,  636 
incident  to  estate  in  common,  651 
not    incident    to    joint    tenancy, 
454,  482,  613 
conmiencement  of  estate  by,  464 
no  entry  necessary,  465 
an  inseparable  incident,  466 
when  it  ceases,  323,  338,  469 
alienation  by  a  tenant  by  the,  464, 

1535 
estate  by,  may  be  surrendered,  2052 
in  the  case  of  an  alien,  8857 
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CUSTOM,  Ui5et8eq. 

CY  PRES  BOCTRIN-E,  411—415,  419, 
734 

DAMAGES, 

recovery  of,  in  respect  of  arrears  of 

rent,  iftterest,  &c.,  83 
for  breach  of  covenant,  1341 

DATE, 

mode  of  datinjr,  1726, 1727 
no  date  or  wrong  date,  1728 
not  conclusive,  1729 

DEAF  AND  DUMB,  1738 

DEATH, 

to  what  period  it  refers,  259 — 277 

DEBATES, 

release  of,  2020 

DEBTS  AND  INCUMBRANCES.    See 
Assets. 

power  to  sell  for  payment  of,  922 

devise  in  tnist  to  pay,  959" 

devise  charged  with  or  subject  to,  959 

indirect  charge  of,  960 

to  be  paid  out  of  rents,  923 

creditors  have  no  charge  by  statute, 
1S67 

effect  of  a  charge  of,  961 

mode  of  enforcing  charges  of,  967 — 
973 

of  record,  1334 

specialty,  1335 

simple  contract,  1336 
interest  on,  1127 

mortgage,  1337.     See  Mortgage. 

deeds  of  arrangement  and  composition 
for  payment  of  debts,  2313—2324 

infants  or  persons  having  a  limited  in- 
terest, or  executory  devisees,  may 
convey  under  decree  for  sale  or 
mortgage  for  payment  of  debts, 
1370—1372 

damages  for  breach  of  covenant,  1341 

trust  to  pay  bond  debts,  1342 

operation  of  the  Statute  of  Limitations 
as  regards  debts,  1338, 1339 

buying  up  a  charge,  1343 

crown  debts,  1349—1361 

terms  for  years  liable  for,  1362 

liability  of  real  estates  for  debts,  1 363 — 7 

priority,  1368,  1369 

to  what  debts  issue  in  tail  are  liable, 
1373 

proportionate  liability  of  jointress  and 
issue  in  tail  to,  1374 

voluntary  discharge  of,  1375,  341 4, 3416 

compulsory  discharge  of,  1376 


DEBTS  AND  INCUMBRANCES  (<v»- 

tinued). 
keeping  down  interest  on,  1377 
payment  or  retainer  of  debts,  thoo^ 

barred,  3064 
concealment  of,  1022,  2372,  page  628, 

n.  ((f) 
abatement  of,  1384 
assignment  of,  2069 
duration  of  an  interest  by  devise  for 

payment  of,  593 
release  of,  2006, 2013,  2027,  2030,  2033, 

3473 
power  to  pay,  compound,  oompronii&e 

or  refer,  3085 

DEBTOR.     See  Creditors— Creditors' 

Deeds. 
arrangements    between    debtors     and 

creditors,  2313—2324 
appointed  executor,  3073 
marriage  with,  1347 
bequest  of  sum  due  from,  1348 
legacy  to,  3473 

DECLARATION    OF     TITLE     ACT. 

1507—1512 

DECLARATION  OF  TRUST, 

for  what  purpose  used,  2253 
how  trusts  may  be  created  and  evi- 
denced, 2253—7 
how  construed,  2258 

DECREES, 

to  have  effect  of  judgments,  1184 — 8 
registration  of,  11S9  et  seq. 

DEEDS.    See  Void  and  Voidable  Deeds 

AND   CONTRAC?rS. 

defined,  1711 

indentures,  1712—1716 

deeds  poll,  1712,1717 

from  what  time  a  deed  takes  effect^ 

1718 
operate  according  to  the  or^ler  of  their 

times  of  delivery,  1718 
bad  English  in,  1719 
the  several  parts  enumerated,  1720 — 5 

date,  1726—9 

parties,  1730—1740 

recitals,  1741-6 

operative  part,  1747,  1748 

parcels,  1749—1778 

habendum,  1779—1787 

reservation,  1788 — 1794 

covenants,  1795—1888 

indorsed  receipt,  1839 
different  kinds  of,  page  699 
operating  by  transmutation  of  posses- 
sion or  not,  1844 
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DEEDS  {continued), 

passing  by  assignment  of  personalty, 

2074 
other  than  conveyances,  2236  et  seq. 
different  kinds    of,   when    consideitad 

with  reference  to  their  objects,  2259 

et  seq. 
stamp,  2449,  2450 
execution,  2451  -2463 

reading,  2451 

signing,  2452 

sealing,  2453—6 

deUvery,  2457—2461 

attestation,  2462 
avoidance  of,  by  disagreement,  2445 — 

8 
enrohnent  and  registration  of,  1884 — 

1892,  2464—2489 
possession  and  transfer  of,  2490 — 2 
attested  copies  of,  2494 — 6 
covenants  to  produce,  2493 — 5 
concealment  of,  page  628,  n.  (e) 
mistakes  in,  2497—2504 
alterations  in,  2505—2510 
general  rules  of  construction  of,  2511 

—2528 
construction  of  particular  expressions, 

2529—2537 
estoppel,  2588—2550 
cancelling,  2551,  2552 
operating  in  a  different  way  from  what 

was  intended,  2524 
enuring  in  different  ways,  2525 
deed  operating  as  a  will,  2758 

DEFEASANCE, 

nature  of,  2079—2081 
when  made,  2079 

DEFEASIBLE  INTERESTS, 
defined,  984 
their  several  kinds,  985 

DEFORCEMENT, 

defined,  1472,  1473 
effect  of,  1471 

DELIVERY 

of  a  deed,  2457—2461 

of  property,  where  necessary,  2069 

DEMANDS 

release  of,  2025 

DEMESNES, 

meaning  of,  1763 

part  of  copyhold  estate,  297 

DEMISE.    See  Lease. 

creating  an  implied  covenant,  1804 


DENIZATION,  8354 

DEPOSIT 

of  deeds  by  way  of  equitable  security, 

1117—1127 
of  money  on  sale,  1693 

DERELICTION,  1441—8 

DESCENT.    See  Consanqutnity— Hetb. 
definition  of,  1253 
lineal  and  collateral,  1254 
what  descends,  1265 
table  of,  apposite  to  page  512 
rules  of  descent  of  an  estate  in  fee  simple, 
by  the  common  law.  1266—1289 
as  altered  by  the  statute,  1290 — 
1311  ^ 
of  an  estate  in  fee  simple, 
from  whom  traced, 

by  the  common  law,  1267 
by  the  statute  law,  1290 
whether  to  heir  ex  parte  matemU, 

1268,  1286—8 
of  an  advowson,  1269 
of* a  remainder  or  reversion,  1270, 

1271 
title  by  purchase  acquired  by  one 
who  originally  took  by  descent, 
1268 
to  descendants  of  the  propositus, 

1272, 1292 
to  issue  of  coparcencers,  1296,1297 
to  the  person  who  is  heir  on  the 

ancestor's  death,  1273 
af terbom  brother  displacing  a  sis- 
ter. 1273 
afterbom    son    displacing    uncle, 

1273 
lineal  ancestors  excluded  by  the 
old  law,  but  taking  by  the  new 
law,  1274,  1275, 1293 
to  descendants  of  lineal  cognomi- 
nal  male  ancestors,  1274, 1293 
from  one  brother  or  sister  to  an- 
other, 1276,  1296 
kindred  by  the  half-blood,  1277, 
1278 
excluded  by  the  common  law, 
1274 
taking  by  the  statute  law, 
1295 
to  descendants  of  ancestors  of  a 
wife  of  a  lineal  cognominal  male 
ancestor,  1279,  1294,  1300 
preference  of  male    sex  and  of 

eldest  male,  1280, 1296 
coparcenary  among  females,  1280, 
^ 1296,  1297 

right  of    propinquity  among  de- 
Bcendanto,  1281, 1297 
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DESCENT  (continued). 

of  an  estate  in  fee  simple  (continued). 
right  of  representation  among  de- 
scendants, 1281,  1297 
preference  of  descendants  of  a  less 
remote  lineal  cognominal  male 
ancestor,  1282,  1298 
preference  of  descendants  of  the 
ancestors  of  the  wife  of  a  more 
remote  lineal  cognominal  male 
ancestor,  1283,1800 
to  collateral  kindred  of  the  wife 
of  a  lineal  cognominal  male  an- 
cestor, 1284,  1800 
from  a  person  whose  title  was  by 

descent,  1285 
inheritances  descendible  ex  parte 
matemft    cannot    be     created, 
1287 
to  lineal  cognominal  male  ances- 
tors' wives  or  their  descendants, 
ancestors,  or  collateral  kindred, 
1294 
preference  (by  the  statute  law)  of 
lineal  cognominal  male  ances- 
tor to  his  descendants,  1298 
preference  (by  the  statute  law)  of 
the  less  remote  lineal  cognomi- 
nal male  ancestor,  1298 
preference  (by  the  statute  law)  of 
the  wives  to  their  issue  related 
by  the  half-blood,  1800 
preference  (by  the  statute  law)  of 
the  wife  of  a  more  remote  an- 
cestor,   and    her    descendants, 
ancestors,  and    collateral    kin- 
dred, 1300 
of    the  ancestors    and   collateral 
kindred  of  the  wife  of  a  male 
ancestor — who  shall  inherit  by 
the  statute  law  ?  1301 
preference  of  paternal  line  to  ma- 
ternal, 1302 
preference  of  male  paternal  line 

to  female,  1302 
preference  of  male  maternal  line 

to  female,  1302 
what  property  affected  by  the  Sta- 
tute of  Inheritance,  page  501, 
n.(«) 
meaning  of  words  in  the  Statute 
of  Inheritance, 
"land,"  page  501,  n.  (e) 
"purchaser,"  page  501,  n.  (c) 
"  descent,"    and    "  descend- 
ants," pi^e  501,  n.  (e) 
"person  last  entitled,"  page 

601,  n.  (c) 
"assurance,"    page    501,    n. 

{e) 


DESCENT  (coniinued). 

Bummaty  of  alt^aticMxs  made  by  sta- 
tute, 1305 — 8 
order  of   succession  stated  generaDj, 

1309—1311 
of  estates  tail,  1312—1817 
by  special  custom,  1318 — 1330 
gavelkind,  1319—1824 
borough-English,  1325^-^ 
copyholds,  1827—1329 
custom  of,  to  cease  on  commntatioti  of 
manorial  rights,  323 
or  on  enfnuu&sement,  338 
in  the  case  of  illegitimate    cfaildreii, 

8883—6 
from  or  through  an  alien,  3359 — 3363 
cast,  1471,  1502 

DESCRIPTION.    &«  Pabcklb— WoBJM. 

DEVESTMENT, 

nature  of,  when  caused  by  Bdv&ne  pos- 
session, 1470—1474 
devesting  words  must  be  clear,  177, 

2801,  2813 
effect  of,  196 

not  caused  by  cancelling,  2552 
by.  fine,  2605—8, 261^—2626 
not  to  take  place  after  payment,  3041 

DEVISE.    See  Will. 
operative  words,  2942 
words  expressive  of  the  nature  of  in- 
terest, 2943, 2944 
residuary  devise  includes  lapsed  and 

void  devises,  2945 
interim  income,  1273,  2946 
disclaimer  of,  2947 
tending  to  a  perpetuity,  2948 
by  a  joint  tenant,  619,  2789 
the  parcels  or  subject,  2949 — 2964 
rents,  2949 
where  the  word  "  estate  "  ptieseff 

all  a  testator^s  interest,  2951 
where  the  word  "  estate  "  ^iplies 

to  realty,  2952 
where    a   general  devise    passa 

leaseholds,  2954,  2955 
where    a  general    devise    passes 
mortgaged  or  trust  estates,  1 1 05, 
2966—8 
where  a  reversion  passes,  2969 
money  devised  or  oontracted  to 
be  invested  in  the  purchase  of 
lands,  2960 
copyholds, 

not    within    the  old    Statute  of 
WiUs,    2965;    or    Statute    of 
Frauds,  2749 
devisable  by  general  custom,  2966 
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DEVISE  {continued), 

copyholdfl  {continued), 

sarrender  to  the  use  of  will,  2967, 

2968 
fees  and  finos,  2969,  2976 
devise  by  tenant  in  tail,  2970 
passing     under    general    words, 

2965,  2972,  2978 
escheated  copyholds  passing  with 

manor,  2974 
revocation  by  surrender  of,  2975 
enixy  of  wills  on  the  court  rolls,2976 
nuMle  void  as  against  covenantees  or 
obligees,  &c  of  the  devisor,  1365 

DEVISEK    See  Devise. 

right  of,  before  admittance,  2728,  2729 
freehold  in,  before  entry,  2947 

DIGNITIES,  149,  n.  (x) 

DIRECTORS, 

remuneration  to,  3108 

DISAGREEMENT 

to  a  deed,  2445—8 

DISCLAIMER 

of  tenure,  1530 

of  interest,  2083,  2463 

in  the  case  of  joint  tenants,  2084 
by  married  women,  3169 
by  trustees,  2445,  3130,  3131 

DISCONTINUANCE, 

defined,  426, 1464 

how  caused,  1464,  1864,  2102,  2626— 

2633,  2680 
abolished,  1465 
effect  of,  1471 
not  to  defeat  right  of  entry  or  action, 

1502 

DISJUNCTIVE, 

grant  of  several  things  in  the,  1756 

DISSEISEE, 

confirmation  by,  2043 

DISSEISIN, 

defined,  1462 
partial,  1468 
effect  of,  1471 

DISSEISOR, 

assignee  of  tenant  at  will  is  a,  587 
release  to  a  disseisor  or  his  heir  or 
feoffee,  1980,  2023 

DISTRESS, 

contracts  by  persons  in,  2415 

DISTRESS,  POWER  OF, 
incident  to  rent-service,  42 
in  the  case  of  a  rent-charge,  43 
given  by  statute,  45 


DISTRIBUTION 

of  the  personal  estate  of  an  intestate, 
by  the  general  law,  1406—1420 
by  the  customs  of  London  and 
York,  1421—9 

DIVIDENDS, 

right  to,  on  sale  of    life   interest  in 
stock,  1691 

DOCTOR, 

transactions  between  him  and  his  pa- 
tients, 2361 

DOMICILE,  2775—2780 

DONATIO  MORTIS  CAUSA,  2742 

DOWER, 

defined,  470,  471 
requisities  to,  470  et  wq. 
gavelkind  lands,  472 
customs  as  to  dower  to  cease  on  com- 
mutation of  manorial  rights,  or  en- 
franchisement, 323,  338 
ad  ostium  ecclesiffi  and  ex  assensu  pa- 

tris  abolished,  473 
out  of  what 

entailed  estate,  474 

equitable  estate,  475,  703 

incorporeal  hereditaments,  479 

mines,  480 

estate  already  assigned  for  dower, 

481 
a  rent,  55,  56 
an  advowson,  95 
tithes,  109 
estates  divested,  196 
estate  in  joint  tenancy,  482,  613 
estate  in  coparcenary,  686 
estate  in  common,  651 
remainder  or  reversion,  488 
estate  subject  to  a  chattel  interest, 

483 
land  of    which  the    husband    is 

mortgagee,  485 
wrongful  estate,  485 
Jewess  not  entitled  to,  485 
when  it  attaches,  486 
conveyance  in  fraud  of,  486 
widow  has  no  estate  till  assignment, 

487 
assignment  of  dower  operates  by  re 

lation,  487 
how  assignment   of    dower  must  be 

made,  488 
what  may  be  assigned  for,  489 
effect  of  assignment  of  dower  on  land 

formerly  granted  by  copy,  316 
arrears  of,  491 

not  affected  by  alienation  or  charge 
prior  to  Dower  Act,  486 
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DOWER  (continued). 

ways  of  preventing  (at  law  and  in  equity) 
a  title  to  dower  from  arising,  inde- 
pendently of  the  Dower  A  ct,  492 — 618 
UBca  to  prevent  dower,  493 — 8 
legal  jointures,  499 — 612 
terms  for  years,  513,  570 
other  modes  of  barring,  losing,  or  pre- 
venting a  title  to  dower, 

bar  or  loss  of  dower,  at  law  and 
in  equity,   after  the  title 
has  arisen, 
by  fine  or  recovery,  510,  516, 

2592,  2593,  2676,  2692 
by  exercise  of  a  power  of  ap- 
pointment, 515 
by  statutory  modes,  516 
by  bargain  and  sale  of  lands 

in  London,  &c.,  517,  518 
by  divorce  or  adultery,  trea- 
son or  felony,  519 
prevention  or  bar  of    dower  in 
equity,  520" 
by  gift  of  a  trust  estate,  521 
by  ante-nuptial  agreement  to 

settle  lands,  521 
by  bond,  621 
by  election,  522—7 
prevention  or  bar  of  dower  under 
the  Dower  Act,  528—537 
by  alienation,  529 
by  declaration,  530 
by  a  devise,  531 
partially  adOPecting    dower  under   the 

Dower  Act,  532 
priority  over  simple  contract  creditors, 

533 
agreement  not  to  bar  dower,  534 
no   dower  of  copyholds,  but  what  is 
called  freebench,   538,  et   seq.     See 
Freebench. 
when  it  ceases,  469 
alienation  by  tenant  in,  1536 
sun-ender  by  a  woman  entitled  to,  2068 
in  the  case  of  an  alien,  3358 
in  the  case  of  an  exchange,  484 

DOWKESS, 

delivery  up  of  title  deeds  by,  2491 

DRUNKENNESS 
of  testator,  2744 

DURESS, 

relief  against  acts  done  under  duj^ess, 
2415 

"  DURING," 

denoting  a  special  limitation,  165,  167 

DUTIES, 

release  of,  2027 


EASEMENTS,  18 

claim  to,  by  prescription,  1452 

ECCLESIASTICAL  PERSONS.     See 

ClEEOY— CORPOBATIOW,  &C. 

are  quasi  tenants  for  life,  444 
waste  by,  3401 

ECCLESIASTICAL    COMMISSION- 
ERS, 
gifts  to,  782 

EDUCATION, 

bequest  for  promotion  of,  7S2 

EJECTMENT, 

by  a  mortgagee,  997,  1068 

ELECTION 

defined,  3438 

principle  of,  3439 

where  it  arises  in  equity,  3440 
by  an  appointee,  3440 
by  the  heir,  2909,  8443,  3444 

to  what  extent  a  person  electing  against 
a  will  forfeits  the  devise  or  bequest, 
8447 

where  property  of  the  person  electing 
is  mortgaged,  3448 

as  to  one  benefit,  8449 

in  the  case  of  a  settlement,  3450 

need  not  be  made  in  ignorance  of  cir- 
cumstances, 3451,  3452 

presumed,  3453 

none  in  the  case  of  creditors,  8i54 

disability  of  party,  3457 

by  jointress,  610,*  511 

by  a  married  woman,  3184 

by  a  widow,  522 — 7 

grant  rendered  certain  by,  1756 

to  take  property  in  an  unconverted 
state,  3426 

ELEGIT, 

nature  of,  1152 

execution  under.  1152,  1224 

estate  by,  is  a  chattel,  596 

extension  of   remedy  by  stat.  1    &  2 

Vict.  c.  110,  par.  1155 
extinction  of,  1231 
merger,  3409 

EMBLEMENTS.    »S^ce  Crops. 

right  of  tenant  for  life  or  his  onder- 

tenant  to,  434,  435 
right  of  tenant  for  years  to,  567 
statutory  extension  of  occupation  in 

lien  of,  436 
right  of  dowress  to,  490 
right  of  widow  to,  in  case  of  freebench, 

549 
right  of  jointress  to,  508 
in  the  case  of  an  estate  at  will,  686 
in  the  case  of  estate  in  fee,  8059 
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ENCROACHMENTS,  1JC7 

ENFRANCHISEMENT 
of  cojiyholds,  318—359 
of  customary  freeholds,  335,  336 
at  common  law,  312,  313 
by  statute,  "81 8— 359 
voluntary,  812,  313,  319—327 
compulBory,  328 — 331 
deedof,  812,  313,332 
-  consideration  for,  322,  826,  327,  330, 

345,  346,  348—350 
effect  of,  138,  312,  320—3,  334—843 
charge  of  expenses  of,  321,  337,  348 — 

352 

ENLARGEMENT 

of  an  estate  upon  a  condition,  874 

ENROLMENT.   See  Inrolment. 

ENTAIL.    See  Eeb  Tail. 

ENTIRETIES, 

tenancy  by,  627—631 

ENTRY, 

power  of,  for  securing  a  rentchaige,  43 
right  of, 

of  heir,  886 

of  person  who  has  lost  the  posses- 
sion, 887 

for  breach  of  a  condition,  888 

in  case  there  should  be  a  breach 
of  a  condition,  890 

devise  of,  2783,  2790 

release  of,  2012,  2421 

assignment  of,  2421 

on  a  lease,  1915,  1922,  1924, 1949 
not  to  be  deemed  possession,  1485 
where  necessary,  1922 

EQUITABLE    ESTATES    AND    IN- 
TERESTS, 655—9.     See  Tkusts. 
conveyance  of,  704, 2101 

EQUITY  OF  REDEMPTION.  ^Mort- 
gage. 

EQUITY  TO  A  SETTLEMENT,  3254- 
3274,    See  Married  Women. 

ERASURE 

in  a  deed,  2506—9 

ESCHEAT, 

defined,  1430 
title  of  lord  by,  1431 
of  an  equitable  estate,  1432 
of  a  copyhold,  304,  305 
of  equity  of  redeniptioD,  1432 
of  an  estate  of  trustee  or  mortgagee, 
1433 

VOL.   II. 


ESCHEAT  (c^/i/mwc 7). 
waiver  of,  1434 
on  attainder,  1619,  15*24 
escheated  copyholds  piissiug  by  devise 
of  manor,  2974 

ESCROW,  2460 

ESTATE, 

words  denoting  its  duration,  162 — 7 
where  the  word  "  estate  "  carries  the 

fee,  377 
determinable  on  the  receipt  of  a  sum, 

or  on  payment  of  debts  out  of  it,  433 
in  severalty  or  community,  597,  598 

ESTATE  IN  FEE  SIMPLE.    See  Fee 
Simple. 

ESTATE  TAIL.    See  Fee  Tail. 

ESTATE  TAIL,  AFTER  POSSIBIIilTY 
OF  ISSUE  EXTINCT,  449,  450 

ESTATE  FOR  LIFE.    ^cLife. 

ESTATE   FOR  YEARS.      See  Term- 
Years. 

ESTATE  AT  WILL.    See  Will. 

ESTOPPEL, 

definition,  2538 

different  kinds,  2539,  2540 

how  regarded,  2541 

reciprocity  necessary,  2642 

affirmation  precise  and  certain,  2543 

a  general  recital  does  not,  but  a  par- 
ticular recital  does,  work  an  estoppel, 
2544 

where  estoppel  by  recital  is  upon  one 
person  only,  2545 

estoppel  confined  to  proceedings  on  tho 
deed,  2646 

who  are  bound  by,  and  may  take  ad- 
vantage of,  estoppels,  2457 

interest  created  by  an  estoppel  under 
an  indenture,  2548 

by  deed  poll,  2549 

does  not  preclude  proof  of  fraud  or 
illegality,  2550 

by  tine,  2678,  2583 
or  recovery,  2666,  2667 

as  to  payment  of  money,  1839 

executory  interests,,  bound  by,  2425 

ESTOVERS, 

right  of  tenant  for  years  to,  566 
right  of  tenant  for  life  to,  448 
passing  with,  not   without,   a  houoc, 
1754 

ESTRAYS,  144 

X   X 
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EVIDENCE, 

where  parol  evidence  admissible, 
as  to  a  deed,  2443,  2504,  2523 
as  to  a  will,  2797,  34(53 

EXCEPTIONS  OUT  OP  PAllCELS, 

rules  as  to,  1775-8 
ia  habendum,  1786 
of  trees,  minep,  and  quarrie«,  1 791 
distinction  between  them  an<l  charges 
where  the  purposes  fail,  959 

EXCHANGE, 
defined,  1954 
modes  of  effecting,  1961 
re(}uisites  to  an  exchange  at  common 

law,  1955—8 
warranty  or  condition  in  law,  formerly 

implied,  1959 
no  condition  in  law  to  be  now  implied, 

1960 
power  of  exchange  under  the  stat.  23 

&  24  Vict.  c.  145,  par.  3114—3127 
under  a  power,  1962 
by  a  tenant  in  tail,  1963 
title  to  lands  taken  in,  1626 
operating  as  a  grant,  2524 
of  wife's  land,  3180 
by  infant,  3313 
dower  in  the  case  of  an  exchange,  484 

EXECUTION.    See  Elegit. 

under  writ  of  fi.  fa.,  or  elegit,  1224 

EXECUTOR.    See  Emblements— Trus- 
tees. 

who  is,  8042 

who  may  be,  3048 

how  appointed,  3044 

several  for  different  puxposes,  3054 

probate,  3055 

acts  before  probate,  3056 

I)ersonalty  vests  in,  who  becomes  liable 
to  creditors  and  legatees,  8057,  3058 

is  a  trustee  of  the  assets,  3111 

where  he  take^  an  estate,  and  where  a 
power,  3060 

executors  take  a  joint  and  several  in- 
terest, 3061 

transmission  of  representation,  3055 

sales  by,  969,  3061,  3076,  3077 

purchases  by,  2364 

ri&lit  to  damages,  covenants,  or  duties, 
3062 

payment  or  retainer  of  debts,  though 
barred,  306^?,  3064 

power  of  one,  3065 

assent  to  a  logacy,  30G6— 3072 

creditor,  debtor,   obligor,  or    obligfc, 
{ij>nointed  executor,  3073 

c.anying  on  testator's  businiss,  3075 


EXECUTOR  (coniinvcd). 

right  to  undisposed  of  residue,  3079 — 
3082 

power  to  sell  or  morts^age,  969 

power  to  convey  mortgaged  estate, 
1110 

taking  as  special  oocopant,  1 438 

reservation  of  rent  to  executoirs,  1794 

liability  of,  under  a  covenant^  1814, 
1938 

indemnity  to,  1938,  2277,  3029 

usually  named  in  a  lease,  3083 

executors  and  administrators  protected 
in  acting  under  powers  of  aitomeY, 
or  distributing  assets,  957,  181*5, 
1816 

of  a  covenantor  or  obligor  Ixiund  with- 
out being  named,  1814,  2241 

appointment  or  limitation  to  the  exe- 
cutors or  administrators  of  a  settlor, 
2306 

"  executors  or  administrators  "  as  wonla 
of  limitation,  3083,  3084 

legacy  to,  2886,  2887 

a  witness  to  a  will,  2773 

remuneration,  3108 

of  unsound  mind,  or  out  of  jnrisdictirtii, 
or  not  to  be  found,  or  not  known  to 
be  living,  3133—7 

renunciation  or  neglect  to  take  probate. 
3086 

EXECUTORY    DEVISE,    BEQUEST, 
OR   LIMITATION.     See   Executobt 
Interests. 
meaning  of  the  term,  877 

EXECUTORY  INTERESTS, 
meaning  of  the  term,  817,  866 
their  several  kinds, 

certain  executory  interests,  818 
contingent    executory    interests. 

818 
springing  interests,  867 — 870 
alternative  interests,  871 — 3 
ihterests  under  augmentative   li- 
mitations, 874 
interests  under  diminuent  limita- 
tions, 875 
interests  under  conditional  limitations. 

876 
transmission  of,  884 
rules  for  determining  whether  an  in- 
terest is  vested  or  executory.  820— 
832 
destruction  of,  885,  2684 
wh^n  rcleasable,  2010 
assignment  or  grant  of,  2421 

EXECUTORY  TRUSTS, 

construction  of,  701 
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EXECUTORY  TRUSTS  {continued). 
application  of  rule  in  Shelley's  case  to, 

409.  702 
in  favour  of  a  person  and  the  heirs  of 

his  body  or  his  issue,  409 

EXONERATION 

of  personal  estate,  1387 
of  a  specific  legacy,  1405 

EXPECTANCY, 
defined,  892 
assignment  or  alienation  of,  2342 — 7, 

2421 
of  issue  in  tail,  21 8G 

EXTENT,  1148.  Sic  Statute  Merchant, 

AND  StAI'LE    and   ElEGIT. 

effect  of  on  land  formerly  granted  by 
copy,  816 


FAILURE 

of  the  cause  of  a  grant,  2339 

FAIR, 

right  to  hold,  144 
granted  by  copy,  300 

FAMILY, 

bequest  to  a»  2880—2 

FAMILY  ARRANGEMENT, 

deeds  of,  2310—2312 

FARM, 

what  passes  by  the  term,  1 760 

FEE 

subject  to  a  condition  or  conditional 

limitation,  8S8 
limitation  over,  after  the  expiration  of 

a,  884 

FEE,  BASE  OR  QUALIFIED,  385—7, 
423 

FEE  CONDITIONAL, 

at  the  common  law,  389 — 392 

FEE  LIMITED,  385—430 

FEE  SIMPLE, 

definition  of,  371 
when  a  fee  passes 

by  deed,  872—6 

by  will,  376—882 
cannot  be  surrendered,  2055 

FEE  TAIL.  See  Debts— Tenant  in  Tail. 
origin  of,  393 
definition  of,  393 
general  or  special,  394 
male  or  female,  395 


FEE  TAIL  {continued). 

what  words  are  necessary  to  the  crea- 
tion of,  396—398 

devise  upon  trust  to  settle  upon  the 
issue  in  tail  male,  401 

under  a  limitation  to  the  heirs  of  the 
body  of  a  person,  402 

under  the  rule  in  Shelley's  case,  403 

in  the  case  of  a  devise  to  a  person,  with 
remainder  to  his  issue,  411 — 413 

in  the  case  of  a  devise  to  the  child  of 
an  unborn  child,  414 

in  the  case  of  an  intended  perpetual 
succession  of  life  estates,  415 

by  implication,  416 — 418 

under  the  cy  pres  doctrine  in  the  case 
of  an  appointment,  419 

several  estates  tail  in  succession,  420 

in  whom  an  estate  tail  vests,  where 
both  husband  and  wife  are  men- 
tioned, 421 

descent,  1312—1317 

what  may  be  entailed,  422 

mortgage  by  a  tenant  in  tail,  10S7 

obligation  of  a  tenant  in  tail  or  issue 
in  tail  to  pay  debts  or  keep  down 
interest,  1373—1380 

leases  by  tenant  in  tail,  1897—1902 

exchange  by  him,  1963 

partition  by  him,  1973 

release  by  him,  2001 

alienation,  by  the  old  law,  426 — 8 

effect  of  contracts  of  ancestor  on  issue 
in  taU,  429 

alienation  by  a  quasi  tenant  in  tail 
of  an  estate  pour  autre  vie,  430 

tenant  in  tail  could  not  be  restrained 
from  suffering  a  recovery  or  levying 
a  fine  within  the  statutes,  239 

proviso  for  determining,  244 

how  long  protected,  882 

cannot  be  surrendered,  2054 

disposition  of,  by  the  new  law, 

in  the  case  of  freeholds,  2185 — 

2208 
copyholds,  2209— 

2214 
bankrupts'  estates, 
2215—2225 

depositions  in  the  case  of  money  sub- 
ject to  be  invested  in  land  to  be 
entailed,  2226 

waste  by,  3398,  3399 

does  not  merge,  3406 

FELLOWSHIP, 

assignment  of  the  income,  2417 

FELONY 

forfeiture  for,  1519—1525,  1528 
trustees  convicted  of,  3146 

X  X  2 
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FEOFFMENT 

defined,  1847 

two  parts  of,  1848 

must  nov  be  by  deed,  1848 

livery  in  deed  or  in  law,  1849 — 1851 

where  necessary,  1852 

who  may  give,  1853  * 

of  what  made,  1854 

when  made,  1855 

by  attorney,  1856 

in  the  case   of  several  pieces  of 
land,  1858 

when  a  freehold  estate  is  created  ex- 
pectant on  another  estate,  1857 

memorandum  of,  1859 

supplied,  1860 

the  land  passes  by,  1861 
oi)erative  words,  1 862 
operation  of,  1863 — 6 
operating  as  a  covenant  to  stand  seised, 

or  a  surrender,  2524 
in  execution  of  a  ix)wer,  2116 
remainder  not  conveyed  by,  1863 

FIERI  FACIAS, 

execution  under,  1152,  1224 

FINE 

defined,  2564 

mode  of  levying,  2565,  2566 

four  kinds  of,  2567 

abolition  of,  2568 

in  an  unauthorized  court,  2569 

errors  in,  2570 

evidence  of  proclamations,  2571 

neglects  and  omissions  as  to  fines  in 

Wales  and  Cheshire,  2572 
when  completed,  2574 
when  it  began  to  operate,  2574 
what  estate  it  passed,  2575 
its  efficacy  varied  with  circumstances, 

2576 
its  operation  may  be  qualified,  2583 
modes  of  its  operation,  2577 

I.  By  way  of  conclusion  or  estop- 
pel, 2678—2583 

II.  As  an  ordinary  conveyance, 
2584—6 

III.  As  an  extinguishment  of  a 
right  of  entry  or  action,  2587, 
2588 

IV.  As  an  extinguishment  of  a 
power  appendant  or  in  gross, 
948,  2589,  2590 

V.  As  a  revocation  of  a  devise, 
2591 

VI.  As  a  conveyance  of  the  estate 
of  a  married  woman,  or  as  an 
extinguishment  of  her  dower, 
510-516,  2592,  2593 


FINE  {continued). 

modes  of  its  operation  (continued). 
VII .  As  a  bar  to  the  heirs  in  taSl 

of  a  cognisor,  2594 — 2602 
VIIL  As  an  instantaneous  bar  of 
contingent    remainders,   2603, 
2604 

IX.  As  a  simple  devestment, 
without  causing  any  bar  in  case 
of  non-claim,  2605-— 6 

X.  As  a  forfeiture,  1530,  1535, 
2609—2614 

XI.  Both  as  a  devestment  and  as 
a  bar  in  case  of  non-daim,  2615 
—2625 

XII.  As  a  discontinuance,  withont 
causing  any  bar  in  case  of  non- 
claim,  2626—2681 

.  XI IL  Both  as  a  discontinnance, 
and  as  a  bar  in  case  of  non< 
claim,  2632,  2633 
XIV.  As  a  bar  in  case  of  non- 
claim,  without  causing  a  de- 
vestment  or  discontinnanoe, 
2684—2652 
oi)eratiun  of  fines  and  the  operation  of 

recoveries  contrasted,  2707a — 2711 
acceleration  of  incumbrances  by  the 

operation  of  a  fine,  2710 
alteration  in  the  mode  of  descent  by 

the  operation  of  a  fine,  2711 
levied  in  a  local  court,  2657 
how  avoided,  2653—5 
by  a  person  seised  in   fee  simple  in 
possession,  remainder,  or  leveraion, 
2635 
by  the  owner  of  the  fee,  where  there  is 

an  outstanding  term,  2643 
by  a  person  who  had  an  executory  in- 
terest in  fee  or  an  expectancy  in  fee, 
2586 
by  the  owner  of  a  particular  estate  in 

possession,  2603,  et  seq. 
by  or  to   a  remainderman  or   rever- 
sioner, 2635,  2639 
by  or  to  a  tenant  in  taiL    See  TsNJUf  t 

IN  Tail. 
by  a  tenant  in  tail  after  possibility  of 

issue  extinct,  1535 
by  a  grantee  of  a  tenant  in  tail,  2619 
by  issue  in  toil,  2594-6,  2627 
by  a  tenant  for  life  in  possession,  1530, 
1535,  2603, 2604,  2607 
without  proclamations,  2605 
with  proclamations,  2615 
by  an  equitoble  tenant  for  life,  2612 
by  a  remainderman  for  life,  2636 
by  a  stranger  to  a  tenant  in  tail,  2600 
by  a  mortgagor  or  mortgagee,  1087, 
2652 
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PINE  (continued). 
by  a  lessor,  2644 
by  a  tenant  for  years,  2611 
by  a  copyholder,  2613 
by  a  married  woman  alone,  2581 

or  jointly  with  her  husband,  2592, 
3165 
by  a  husband  alone,  2593 
by  an  infant,  3301 

by  a  joint  tenant  to  a  stranger,  2645 
by  one  joint  tenant  to  another,  2585 
by  one  coparcener  to  another,  2585 
by  disseisee,  2588 
by  a  person  having  an  estate  by  wrong, 

2640 
by  a  person  claiming  as  heir,  2641 
by  a  devisee  under  a  void  devise,  2641 
by  a  person  whose  possession  was  that 

of  the  person  sought  to  be  barred, 

2642 
by   a   person   having   no  interest  to 

another  having  no  interest,   2580, 

2638 
for  conveyance  of  equiiable  estate,  704 
deeds  to  lead  or  declare  uses  of,  2108 — 

2112 
in  execution  of  a  power,  2116 

PINES  AND  RECOVERIES  ACT.    For 

the  particular  sections,  see  Statutes, 

Stat.  3  A;  4  W.  IV.  c.  74. 
I.  Assurances  by  persons  liable  after 

the  31st  Dec.  1833,  to  levy  a  fine  or 

suffer  a  recovery,  2184 
IL  Dispositions  of  freehold  lands  by 

tenants  in  tail,  issue  in  tail,  and 

persons   entitled   to  base    fees,   in 

general,  2185—2208 

III.  Dispositions  by  tenants  in  tail 
and  owners  of  base  fees  in  copy- 
holds, 2209—2214 

IV.  Dispositions  of  lands  of  which 
bankrupts  are  tenants  in  tail,  or  in 
which  they  have  base  fees,  2215 — 
2225 

V.  Dispositions  in  the  case  of  money 
subject  to  be  invested  in  land 
which  is  to  be  entailed,  2226—2232 

VI.  Dispositions  by  married  women, 
2227—2232 

FINES  ( PAYMENTS) 

on  admittance  to  copyholds,  2735—7 

FIRE, 

obligation  to  pay  rent,  notwithstand- 
ing, 1833 
responsibility  for,  8391 

FIREBOTE,  125 


FISH. 

grant  of,  1754 

FISHERY,  144 

FIXTURES, 

whether  included  in  a  mortgnge,  1000, 

1126 
whether  included  in  a  bequest,  3007 

FLOOR, 

inheritance  in  a,  7 

FORECLOSURE,  1025—1030 

FORESTS,  139—141 

FORFEITURE, 
defined,  1515 
causes   of,    1516—1553,    2609—2614, 

2677-9 
effect  not  given  to  clause   of,  unless 

deariy  expressed,  177 
by  one  joint  tenant,  610 
by  an  infant,  of  copyhokh,  1549, 2723 
by  a  married  woman,  3183 
of  equitable  life  estate,  705 
of  copyholds,  304, 1542 
waiver  of,  1541 
relief  against,  188 

FRANCHISES,  189—144 

FRANKALMOIGN,  287 

FRAUD.  See  Void  and  Voidable  Deeds 

AND  Contracts. 
fraudulent  conveyance,  726 
fraudulent  devises,  statute  of,  1364 
fraudulent  appointment,  2136 — 8 
€ftlsifying  pedigree,  page  628,  n.  [e) 
on  marital  rights  and  expectatiom*,  2307 
on  creditors,  2319,  2375—2390 
fraudulent  concealment  of  documents 

of  title  or  incumbrances,  1022,  page 

628,  n.  (e) 

FRAUDS,  STATUTE  OF,  1695, 1G90 

FREEBENCH, 

of  what  it  consists,  538 

of  life  estates,  539 

no  freebench  of  an  equitable  estate,  540 

when  it  attaches,  543 

is  perfect  vrithout  admittance,  541 

barred  by 

jointure,  542 

alienation,  543 

agreement,  545 

forfeiture,  546 

conveyance  by  the  lord,  517 

devise,  548 
custom  as  to  freebench  to  -cease  on 
commutation  of  manorial  rights,  or 
eufranchisement,  323,  338 
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FREELENCH  (continufd), 
effect  of  A  lease,  541 
emblements,  549 

FREEHOLD, 

definition  of  au  estate  of  freehold  du- 
ration, 360 
as  distinguished  from  copyhold,  286 
different  kinds  of  freehold  tenures,  287 
customary,  293,  2790 
freeholds  uf  inheritance  and  not  of  in- 
heritance, 369—430,  431—549 
definition  of,  369,  432 
several  kinds,  370,  886,  437 
interests  of  freehold  duration  and  in- 
tests    less    than    freehold     distin- 
jfuished,  360—8 
no  freehold  out  of  a  chattel  interest, 

866 
different  senses  of  the  term  as  denoting 

the  quantity  of  interest,  431 
estates  or  interests  less  than,  550 — 596 
commencing  in  futuro,  1863 

FREE- WARREN,  139, 143 

FREIGHT, 

assignment  of,  2426 
share  of,  passing  with  share  of  ship, 
2069,  2426 

"  FROM  AND  AFTER," 

whether  expressive  of  contingency,  821 

FRUIT, 

grant  of,  1766 

GAME, 

right  to  shoot,  kill,  and  take,  11 

GARDEN, 

passing  by  grant  of  a  house,  1754 

GAVELKIND  LANDS,  287,  288 
curtesy,  468 
dower,  472 
descent,  1319  etseq. 
limitation  of  gavelkind  lands  to  the 
right  heirs,  2873 

GENERAL  WORDS 

inadeed,  1763, 1757, 1768 

GIFT 

of  real  or  personal  estate,  1867 — 1870 

GIVE, 

where  the  word  "give"  creates  an 
implied  covenant,  1804 

GLEBE 

cannot  be  granted,  99 

GOODS, 

what  passes  by  the  term,  1759 


GOODWILL 
defined,  1082 

rules  respectinor,  1082,  1688,  1689 
mortgage  including,  1082 
sale  of,  168S,  1689^ 

GOVERNMENT, 

assignment  by  persoDS  boldiiig  office 
under,  2416, 2417 

GRANT, 

defined,  1871 

what  may  be  conveyed  or  created  by, 

1872,  1873 
operative  words,  1874 
operation  of  a,  1875 
where  the  word  '*  grant "  creates  an 

implied  covenant,  1804 
operating  as  a  confirmation,  and  vice 

versft,  2524 
operating  as  a  covenant  to  stand  seised, 

2524 
exchange  operating  as  a,  2524 
statutory,  2107 
royal,  2562,  2563 
a  man  cannot  derogate  from  his  own 

grant,  1613 
by  whom  taken  advantage  of,  2016 

GRASS, 

grant  of,  1766 

GREENWICH  HOSPITAL, 
gUts  to,  782 

GUARDIANS.    See  Iotants. 
appointment  of,  1156 
transactions  between  guardians   and 
their  wards,  2356 

HABENDUM, 
use  of,  1779 

where  repugnant  and  void,  1780 
where  it  explains  the  premises,  17^1 

—3 
where  premises  and  habendum  have  a 

several  operation,  1784 
where  use  declared  is  not  commensu- 
rate with  the  estate  in  the  premises, 

1785 
new  subject  or  exception  in  the  haben> 

dum,  1786 
two  or  more  grants  and  one  habendum, 

or  one  grant  and  two  or  mure  ha- 

bendums,  1787 

HALF  BLOOD, 

when  excluded,  1274, 1304, 1317,1323, 
1329 

HAYBOTE,  125,  448 

HEDGEBOTB,  125,  448 
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HEDGES, 

waste  in,  33?'8 

IIEIRORHEIllS.  &cDescent— Words. 
defined,  1263 
where  a  necessary  word  in  the  creation 

of 
a  fee,  372—384 
an  eatate  tail,  396 
devise  to,  after  death  of  another,  441 
who  takes  under  a  limtation  to,  881 
where  heir  takes  as  a  purchaser  under 

a  devise,  1249,  1291 
where  he  takes  hy  descent,  though  he 

be  a  devisee  or  grantee,  1271 
where  a  word  of  limitation,  and  where 

a  word  of  purchase,  164—7,  402 
resulting  trust  in  favour  of,  71 1 — 721 
exclusion  of,  722 
where  limitations  to  heirs  or  heirs  of 

the  body  do  not  create  contingent 

remainders,  849 
nemo  est  haeres  viventis,  1260 
apparent,  1260 
presumptive,  1260 
requisites  to  support  claim  of  heirship^ 

1261—3 
of  illegitimate  child,  1264 
birth  of  a  nearer,  1260,  1273,  1315 
seisin  of,  1268, 1269 
not  seised  of  the  part  assigned  to  the 

widow  for  dower,  1278 
right  of,  before  admittance,  2728,  2729 
limitation  to  heir  or  heirs  of  the  body 

of  an  ancestor,  1291 
taking  as  special  occupant,  1486 
light  of  heir  to  have  estate  purchased 

out  of    his    ancestor's    personalty, 

1706,1707 
explained  to  mean  heirs  of  the  body, 

1782 
reservation  of  rent  to,  1793, 1794 
hope  or  chance  of  succession  not  re- 
leasable,  2010 
liability  of,  under  covenant,  1814 
where  bound  by  a  bond,  2241 
cannot  take  advantage  of  a  bond,  2242 
barguns  with  expectant  heirs,  2342 — 7 
meaning  children,  2864 
devises  to  heirs  or  descendants,  2864 — 

2874 
bequests  to  a  person  and  his  heirs,  or 

to  the  heirs  of  a  person,  2875 
his  title  to  undisposed  of  produce  of 

real  estate,  3432—4 
election  by,  3443,  3444 

HEIRLOOMS, 
what  are,  1265 
alienation  of,  1265 


HEIRLOOMS  (continued). 
waste  in,  3396 
may  be  a  heraditament,  6 

HERBAGE, 

granted  by  copy,  300 

HEREDITAMENT, 

meaning  of  the  word,  6 

HERIOTS,  2738 

extinguishment  of  claim  to,  335,  333 

HOLDING  OVER,  564,  589—591 

HOPE  OF  SUCCRSSION, 
not  releasable,  2010 
devise  of,  2781 

HOUSE, 

what  passes  by  the  term,  1764, 1761 
waste  in  houses,  3387—3391 

HOUSEBOTE,  125,  448 

HUSBAND.    See  Marbied  Women. 
alienation  by, 

when  seised  or  p<K)sesscd  jure  ma- 

riti,  3195—3204 
when  tenant  by  the  curtesy,  453, 

1535 
when  tenant  by  entiretieB,  627, 
623,  631 
right  of,  to  the  wife's  efifects  on  her 

death,  1408 
leases  by,  1899— 1909 
partition  by,  625 
covenant  by,  2261 
loan  to,  2294 

frauds  on  marital  rights  or  expecta- 
tions, 2307 
not  admitted  to  copyhold,  2726 

HUSBAND  AND  WIFE.  See  Married 

Women — Entiretie.s. 
bequests  to  husband  and  wife  for  their 

Uves,  628 
conveyance  or  devise  to  them  before 

marriage,  629 
conveyance,  devise,  or  becjuest  to  them 

and  some  other  person  or  persons, 

630 
alienation  of  an  estate-  held  by  them  as 

tenants  by  entireties,  681 
mortgage  by,  of  the  wife's  estate,  1094, 

1095 
where  they  only  take  one  share,  3016 

IDIOTS.    See  Lunatics. 


«  TT?  » 


IF, 


importing  a  condition  precedenti  828, 
829 
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"IF"  {continued). 

importing  a  sj^ecial  or  collateral  limi- 
totion,  165,  167,  J^30 

referring  to  the  time  of  vesting  in  pos- 
session, 832 

ILLEGITIMATE  CHILDREN, 
incapable  of  soccession,  3833 
fenccession  to  real  or  personal  estate  of. 

3334—6 
provision  for  illegitimate  children  not 

in  esse,  3336a 
when  illegitimate  children  in  esse  take 

under  denomination  of  children  or 

issne,  or  next  of  kin,  or  relatives. 

3337,  3338 
heirs  of,  1264 

ILLUSORY   APPOINTMENTS,  973. 
n.  (*) 

IMPLICATION, 

estate  by,  416 

estate  for  life  by,  440a— 442 
powers  containing  gifts  by,  OO.*!?,  919 
what  is  meant  by  plain  implication. 

2S92a 
devise  or  bequest  by,  2892a,  2893 

IMPROVEMENT    OP    LANDS,    973, 
n.   (*•) 

*^IN  CASE," 

importintr  a  condition  precedent.  828. 
829  r  ,        , 

imiwrting  a  special  or  collateral  limi- 
tation, 830 

referring  to  the  vesting  in  possession, 
832 

INADEQUACY 

of  the  consideration,  2341—2351 

INCLOSURE  OF  COMMONS,  131,  132 
title  under  Indosure  Act,  1625 — 7 

INCORPOREAL  THINGS 
defined,  10 

distinction  between  things  corporeal 

and  incorporeal,  1 1 
remainders  and  reversions  sometimes 

so  termed,  12 
how  conveyed,  1872,  1873 
were  said  to  lie  in  grant,  1 4,  1872 
rent  out  of,  52 

subject  to  curtesy  and  dower,   458, 

479 
occupancy  of,  1439 
disseisin  of,  1462 

are  within  the  Statute  of  Uses,  677 
•    leases  of,  1912 


INCORPOREAL  THINGS  {continu€d\. 
conveyed  by  lease  and  release,  2101 
effect  of  fine  on,  2650 

INCUMBRANCES.  5a  Charge— Debts 
—Mortgages. 
Bearching  for,  2410,  2411 

INDEMNITY, 

title  with,  1621 

agunst  calls  and  other  paymontis  1 135 

against  incumbrances,  1684 

statutory  clause  of.  3107 

against  repairs,  1938,  2277 

covenants  of,  on  sale  of  leasehold**.  1 938 

2277 
right  of  executor,  8029 
to  bankrupt,  2277 
to  his  assignees,  2277 

INDENTURE 
defined,  1713 
origin  of,  1713 
mode  of  indenting,  1713 
reason  for  indenting,  1714 
indenting  not  now  necessary,  1715 
originals  and  counterparts,  1716 
words  of,  how  construed,  2521 
estoppel  by,  2544 

INDUCTION,  94 

INFANTS, 

appointment  of  guardians,  3292,  8293 

acts  of,  8294—3315 

conveyance  to,  3294 

contracts  in  general,  3295,  3295a 

contracts  for  annuities,  3298 

purchases,  2445,  3296 

alienation,  3297 

execution  of  powers,  trusts,  &c.,  3299 

presenting  to  a  benefice,  3300 

fine  or  recovery,  8801 

feoffment,  8302 

deed  taking  effect  by  delivery,  3302 

admittance  to  copyholds,  2723,  8303 

surrendering  leases  and  taking  new 

ones,  3304,  3305 
granting  leases  of  estates  of  infants, 

3306—8 
partition,  639, 1966 
agreements  on  behalf  of  infants,  8309 
marriage  settiements,  3310,  3311 
letter  of  attorney,  3312 
exchange,  3313 
wiUs,  3314 

performance  of  condition,  3315 
may  convey  under  decree  for  sale  or 

mortgage  for  payment  of  debt«,  1370 
portions  and  legacies  to,  8316-r3322 
what  is  a  portion,  3316,  3317 
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TNFAXTS  {continued). 

portions  and  legstcics  to  (continued), 
time  for  raising,  3319 
interest,  3319 
where  not  to    be    raised,   3320, 

3321 
payment  of  legacy  to,  3322 
maintenance,  3323—3332 

of  a  child  of  the  testator,  or  one 

treated  as  such,  3323 
of  a  grandchild  or  stranger,  3324 
where  accumulation  is  directed, 

3325 
apportionment,  3326 
depends    on    ciramstancea    and 

state  of  family,  3327,  3328 
devises  and  bequests  to  a  woman 
for  her  children,  or  herself  and 
children,  3329 
effect  of  gifts  for  "  maintenance, 
education,  and   bringing   np," 
3330 
statutory  provisions  as  to,  8332 
barred  of  dower  by  a  jointure,  501 
heir  or   devisee  of  a  mortgagor,  fore- 
closure against,  1027 
charge  by,  1023 
appointment  to  an,  2137 
estoppel  in  favour  of,  2547 
devise  to  an  infant  unborn,  2850 
devise  to  an  infant  not  a  trust,  719 
tnistees  or  mortgagees,  3133 
keeping  down  interest,  1379,  1380 

INHABITANTS, 

purchases  by,  1739,  3371 

INHERITANCE.    See  Descent. 
defined,  1253 

INITIALS,  2844  * 

INROLMENT 

of  annuity  deeds,  39 

of  charity  deeds,  740 — 7,  799—808 

of  bargain  and  sale,  1881—1892 

of  disposition  by  a  tenant  in  tail,  2202, 

2212—2214,  2218 
of  consent,  2204 
of  deeds  for  safe  custody,  2488 
of  wills,  2761 
acknowledgment  not  necessary  to  in- 

rolment  since  stat.  31  &  32  Vict. 

c.  44,  par.  807 

INSOLVENCY, 

general  or  particular  assignees  repre- 
sent insolvent,  and  take  subject  to 
the  same  equities,  2076 

deeds  of  arrangement  and  composition, 
2313—2324 

cesser  of  life  interest  on,  241, 242, 1587 


INSOLVENCY  {continuecl). 

purchases  by  trustees  and  solicitors  of 
insolvent  estates,  2365 

INSURANCE,  1039,  page  682,  n.  (b),  Sej 
Policies. 

INTENTION 

of  parties  to  deeds, 

to  be  effectuated,  2511 
how  collected,  2512—2523 
of  testator, 

to  be  effectuated,  2795 
how  collected,  2796—2820 
particular  sacrificed    to   general, 
2809 

INTERESSE  TERMINI, 
nature  of,  552,  558 
may  be  assigned  or  made  subject  of 

an  underlease,  558 
cannot  be  enlarged,  1985 
cannot  be  confirmed,  2038 
release  of,  558,  2007 
cannot  be  surrendered,  558,  2053, 2061 
not  barred  by  fine,  2643,  2644 

INTEREST.    See  Maintenance. 

when  due,  1344 

rate  of,  1344, 1345 

whether  payable,  and  at  what  rate, 
1127 

on  mortgage,  1002—6,  1127 

conversion  into  principal,  1003 
increase  of,  1004 

of  property  bequeathed,  3032 — 6 

apportionment  of,  1005 

recovery  of  arrears  of,  83,  1006, 1007 

on  judgment  debts,  1183 

obligation  to  keep  down,  1337 — 1330 

to  be  paid  by  purchaser,  1700,  1701 

to  be  paid  by  vendor,  1702 

when  interest  passes  as  well  as  prin- 
cipal, 2995 

where  a  bequest  of  interest  passes  the 
principal,  2996 

where  cUvidends  for  a  certain  period 
pass  as  if  given  as  a  gift  of  principal, 
2997 

INTERESTS, 

words  denoting  quantity  of  interest, 
162—8 

both  legal  and  equitable,  812—814 

clothed  with  the  ownership,  and  col- 
lateral to  the  ownership,  815 

vested  and  executory,  816 — 832,  See 
Vested  and  Executoet  Interests, 

INTERLINEATION 
in  a  deed,  2505—2510 
in  a  will,  2774 
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INTESTACY.    See  Aiimintstbation. 
leaning  against,  2815 

INTESTATES .    See  Admdjistratton. 
bar  to  claim  on  property  of,  1500 

INTRUSION, 
ilefined,  1461 
effect  of,  1471 

INVESTMENT.    See  Trustees. 

IRELAND, 

power  to  lend  money  on  real  securities 
in,  8103 

ISSUE, 

when  a  word  of  purchase,  and  when  a 
word  of  limitation,  411 — 413 

ill  adapted  for  a  word  of  purchase,  412 

devise  to  a  person  for  Ufe,  with  re- 
mainder to  his  issue,  411 — 413 

failure  of  issue,  whether  indefinite, 
417,418 

limitation  of  an  indefinite  failure  of, 
882 

power  to  appoint  to,  954 

subRtituted  for  parent,  2840 

bequests  to,  2846—2868 

JEWELS,  3207 

JEWESS 

has  no  dower,  485 

JOINT  TENANCY. 

defined  or  described,  599 
un(.*ertainty  whether  a  joint  tenancy 
or  a  tenacy  in  common  is  created, 
647 
who  may  be  joint  tenants,  600 
equality,  601 
where  there  is  not  a  joint  right  of  sur- 

vivorship,  601 
gift  to  two  for  their  lives,  602 
for  life,  with  several  inheritances  in 

tail,  603 
not  by  act  of  law,  604 
exceptions  to,  in  equity,  605 
unity  of  interest,  606 
title,  607 
time,  608 
possession,  609 
alienation  or  forfeiture,  610 
grants  or  charges  by  joint  tenants,  611 
leases  by  joint  tenants,  612,  1910 
release  by  a  joint  tenant,  1979 
no  dower  or  curtesy  of  estate  in,  613 
surrender  by  lessee  to  one  joint  tenant, 

614 
conveyance  by  one  joint  tenant  to  an- 
other, 615—617 


•JOINT  TENANCY  (continued). 

effect   of    alienation  or    lease    to    a 

stranger,  619,  620 
effect  of  alienation  by  one  joint  tenant 

to  another,  621,  622 
destruction  of, 
by  destroying 

unity  of  title,  6ia— 622 
unity  of  interest,  623 
unity  of  possession,  624,  625 
by  union  of  shares^  626 
advowBon  in,  103, 104 
tithes  in,  109 

no  dower  or  curtesy  of  estate  in,  482 
lien  of  joint  tenant,  979 
liability  to  extent,  1173 
where  one  joint  tenant  is  incapable  of 

taking,  1736 
confirmation  in  the  case  of,  2042 
surrender  to  one  joint  tenant,  2062 
grant  to  one  joint  tenant,  2062 
disclaimer  or  disagreement  by  joint 

tenants,  2084, 2447 
devise    or    bequest  by  joint  tenant, 

^7o9 
distinction  in  the  case  of  joint  tenaiits 
and  tenants  in  common  as  to 
livery,  1855 
disclaimer  or  disagreement,  2084. 

2447 
lapse,  2928 
merger,  3411,8412 

JOINTRESS.    See  JonrruRB. 

jointress  relieved  against  prior  volun- 
tary conveyance  or  a  satisfied  term. 
606 

delivery  up  of  deeds  by  jointress. 
2491 

right  of  jointress  to  crops,  508 

eviction  of  jointress,  509 

liability  to  debts,  1874 

JOINTURE, 

origin  of,  499 

definitition  of,  499 

requisites  to,  500 

effect  of,  501 

under  a  power,  502 

in  proportion  to  wife's  fortune,  502 
to  whom  jointure  land  conveyed, 

603  ^ 

how  far  clear  of  taxes,  &c.,  604 

rentcharge,  506 

jointress  considered  as   a  purchaser 
606 

deficiency  of,  507 

barring,  610,  511 

not  lost  by  misconduct,  512 

a  bar  to  freebench,  542 
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JUDGMENT, 

warrant  of  attorney  to  confess,  1154 
extension  of  the  creditor's  remedy  by 
Stat.  1  &2  Vict. Clio, par.  1155 
at  law,  1155,  1160 
inequity,  1156,  1160 
to  operate  as  a  charge,  1156 
effect  of,  by  the  old  law, 

on  freeholds,  1158,  1162—4,  1170 
on  copyholds,  1159,  1105 
on  terms  for  years,  1159,  1166 
effect  of,  by  the  stat  1  &  2  Vict  c.  1 10 
at  law,  under  s.  11,  par.  1160 
in  equity,  under  a.  18,  par.  1160 
on  freeholds,  1162—4,  1170 
on  copyholds,  1165 
on  terms  for  years,  116i) 
freeholds  acquired  or  aliened  after  the 

judgment,  1170 
freeholds  aliened  or  incumbered  before 

the  judgment,  1170 
relative  ^)eition  of   a  judgment  cre- 
'  ditor  and  a  mortgagee^  1171, 1172 
effect  in  the  case  of 

estates  in   joint  tenancy,  in  co- 
parcenary,   and    in    common, 
1173 
rents,  1173 

marital  interests,  1 1 73 
estates  tail,  1173 
equitable  interests,  1174 
effect  of  an  appointment  on,  1175 
against  vendor  after  contract  for  sale, 

and  before  conveyance,  1176 
against  persons  entitled  to  proceeds  of 

sale,  1177 
not  a  charge  on  benefices,  1178 
charging  orders,  1179 — 1182 
interest  on  judgment  debts,  1183 
decrees,  roles,  and  orders  to  have  effect 

of,  1184—8 
in  palatinate  courts,  1209 
removal  into  superior  courts,  1210 
registration 

of  judgments  generally,  1166 — 9, 

1189—1201 
of  removed  judgments,  1210 
of  judgments  in  Yorkshire  and 

Middlesex,  1212 
of  process  of  execution,  1201 
after  notice,  1221 
extension  of  effect  of  judgments  to 
other  parts  of  the  United  Kingdom, 
1236 
general  remarks  on  the  effect  of  judg- 
ments entered  up  at  different  times, 
1218—1223 
notice,  1218,  1219 
seareldng  for,  1220 
execution,  1224 


JUDG  MENT  (contln  tied). 

elegit  after  a  fieri  facLv,  1225 

execution  of  a  term,  VZ'I^S—lT-iO 

extinction  of  estate  by  elej^it,  1231—3 

release  from  a,  1234,  2027 

debts  within  the  Mortmain  Act,  755 

defeasance  of,  2079 

judgment  creditt»r  not  a  purcha^^er 
within  the  stat  27  Eliz.  c.  4,  par. 
2897 

judgment  against  heir  has  no  priority 
over  simple  contract  debtors  of  an- 
cestor, 1307 

judgments  after  passing  of  27  &  28 
Vict,  c  112,  not  to  affect  land  until 
delivery  of  it  in  execution,  1168 

order  for  sale  of  land  delivered  in  exe- 
cution, 1228 


LAND, 

what  it  comprises,  3,  1764,  1756, 1759 
covenant  or  trust   to  purehasu  land, 

723 
waste  Id,  3392—4 

articled,  devised,   &c.,    to    be    sold, 
8423-  5 

LAND  REGISTRY  ACT,  1607—1514 

LAND  TAX 

converted  into  a  fee  farm  rent,  47 

redeemed,  3200 

by  whom  payable,  1920 

LAND  TRANSFER  ACT,  1514 

LAPSE 

of  devises  and  bequests,  2920—2033 
general  rule,  2926 
sum  forgiven,  !2927 
distinction  in  the  case  of   joint 
tenants  and  tenants  in  common, 
2928 
beneficial  interest,  or  charge,  or 

sum  due  to  creilitors,  2920 
estates  tail,  2933 
gifts  to  children,  2933 
to  whom  a  lapsed  estate  or  inte- 
rest goes,  2930—2 
of  benefice,  1539 

LAW, 

testator  presumed  to  know,  2810 

LEASE.    See  Rent— Rksirvation. 

defined  and  distinguished  from  an  as- 
signment and  an  underlease,  1893 
where  a  deed  is  a  lease,  or  only  an 
agreement  for  a,  1894, 1895 
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LEASE  (coHttnunr). 

who  may  lease,  1896 — 1910 

by  a  mortgagee,  998    . 

to  a  mortgagee,  1008 

by  tenant  for  life,  1897,  1906 

by  tenant  for  life  and  remainderman 
or  reversioner,  1898 

by  tenants  in  tail  or  husbands  seised  in 
right  of  their  wives,  1899—1903 

by  tenant  in  fee  whose  wife  is  endowed, 
1909 

by  joint  tenants,  tenants  in  common, 
and  coparceners,  612 — 617, 1910 

by  or  to  married  women,  1905,  1906, 
3166—8 

by  or  to  infants,  1905,  1906,  3804—8 

operative  words,  1911 

beginning  and  ending  of,  553 — 7 

tenancy  from  year  to  year,  559 — 561 

grant  of  residue  of  term  after  the 
death  of  the  termor,  1913 

for  life,  in  future,  1914 

executors  usuaUy  named,  8083 

timber,  1915 

lessee  not  estopped  by  description,  1916 

rent,  1917 

where  entry  is  necessary,  1922 

assignment  or  underletting,  185- -7, 
1923-8 

tithe  rentcharge  and  land  tax,  1919 

disagreeing  to  a  term,  1921 

covenant  not  to  alien,  1930 — 3 

covenant  to  perform  covenants  in  ori- 
ginal lease,  1934 

usual  covenants  and  clau^s,  1935 — 7 

obligation  of  lessee's  covenants,  1820, 
1821,  1938 

renewal,  727, 1939—1945 

effect  of  taking  a  new  lease,  1946 

of  incorporeal  hereditaments,  1912 

of  charity  property,  1947 

constructive  notice  of  covenants,  1948 

underlease,  1893,  1948 

right  of  entry  on,  1949 

of  copyholds,  1950 

must  be  by  deed,  1951 

remedies  for  rent  and  covenants  not  to 
be  extinguished  by  merger  of  re- 
version, 1952,  1953 

condition  against  assignment,  185 — 7, 
1929 

condition  and  covenant  for  the  resump- 
tion of  land,  281 

effect  of,  on  dower  or  freebench,  513, 
544 

to  a  corporation  sole,  1333 

waiver  of  forfeiture  for  breach  of  con- 
dition, 1541 

IK  here  surrender  of  lease  does  not  affect 
interests  created  by  lessee,  1613 


LEASE  {continued.) 

assignment  of  parcels  in  a  lease,  the 

date  of  which  is  misrecited,  1744 
concise,  under  the  stat.  8  &  9  Vict,  c 

124,  pr.  2234 
in  oonidderation  of  a  loan,  2440 
severing  a  joint  tenancy,  617 
leases  and  agreements  for  leases  iiiMla> 

Stat  19  &;  20  Vict  c  120,  &c.,  par. 

1905—8 

LEASES  UNDER  POWEBS, 

reasons  of  giving  powers  of  leasing  to 

tenants  for  life,  2154 
restrictions  oonslrued  strictiy  against 

tenants  for  life,  2155 
powers  to  lease  in  a  bargain  and  sale 

or  covenants  to  stand  seised,  2156 
such  powers  may  be  exercised  toties 

qnoties,  2157 
usual  resbicUons,  2158 

instrument  by  which  power  is  to 

be  executed,  2159,  2160 
lands  to  be  let,  2161—3 
commencement  of  the  letase,  2164, 

2165 
duration  of  the  lease,  2166,  2167 
reservation,  2168—2170 
conditions  and  covenants,    2171 
—4 
relief  against  defective  execution  of 
powers  of  leasing,  2175—2183 
equitable  relief,  2175 
statutory  relief,  2176—2183 
by  archbishops,  bishops,  colleges,  deans 
and  chapters,  hospitals,  parsons,  and 
vicars,  page  715,  n.  (o) 

LEASE  FOR  A  YEAR, 

where  recital  or  mention  of  it  is  suffi- 
cient, 2097 
dispensed  with,  2104 — 7 

LEASE  AND  RELEASE, 
described,  2096 

where  recital  of  lease  for  a  year  suffi- 
cient, 2097 
lease  for  a  year  now  dispensed  with, 

2104—7 
consideration,  2098 
who  should  be  the  releasee,  2099 
releasee  seised  and  uses  executed  with- 
out his  assent,  2100 
where  adopted,  615—617,  2101 
has  no  tortious  operation,  2102 
in  execution  of  a  power,  2116 

LEASEHOLDS.    See  Terms. 
conversion  when  «*»«»-«a7«u 
'  where " 
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sion  when  necessaiy,  3421 
*<  real  estate  '*  includes,  2953 
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I4EGACIES.    See  Adminihtbation— Be- 
quests— CONSTBUCTION — ^WlLL. 

LEGACY  DUTY,  page  514,  n.  (a) 
where  annuity  ia  subject  to,  62,  68 
on  charitable  legacies,  762 
consequent  on  direction  for  conversloD, 
3430 

LEGAL  ESTATE, 

where  an  immediate  appointee  takes 
the,  2150 

LEGAL  INTERESTS,  655—9 

liETTERS  PATENT,  2562,  2563 

LICENCES 

to  assign,  underlet,  &c.,  185,  186 

LIEN, 

defined,  974—6 

legal,  975 

equitable,  976,  977 

enforcing,  978 

of  a  Rolidtor  for  costs,  978 

of  a  joint  tennant,  979 

of  a  trustee,  980 

of  annuitants,  981 

under  covenants  to  settle  or  charge,  982 

vendor's,  1675—9 

within  the  Mortmain  Act,  757, 758 

LIFE,  ESTATES  FOR,  438-448 
definition  of,  438 
different  kinds  of,  439 
how  created,  377,  396,  440 
ecclesiastical  persons  and  tenants  of 

civil  offices  have,  444 
determinable  on  a  contingency,  445 
alienation  by  tenant  for  life,  446 
concealment  of  death  by    cestui  que 

vie,  447 
surrender  of,  2049—2063 
merger  of,  3405—3420 

LIFE,  TENANT  FOR, 

obligation  to  pay  dubtsand  keep  down 

interest,  1875—1880 
alienation  by,  1535, 1536 
leases  by,  1897— 1908,  2154,  2155,2514 
purchase  by,  2369 
.     waste  by,  3378—3401 
covenant  by,  2262 

LIGHT, 

claim  to,  by  prescription,  1453 
title  to,  by  immemorial  enjoyment, 
1458 

Ll&l  ITATION.    See  Condition. 

words  of,  necessary  in  a  confirmation 

to  enlaige  an  estate,  2040 
words  of,  unnecessary  in  case  of  release 


LIMITATION  {continued). 

by  way  of  mitter  i' estate  or  mitter 
le  droit,  1979, 1980 

different  senses  of  the  word,  162 

general  or  special,  163 — 5 

direct,  167 

indirect,  1G7 

special  limitations  called  conilitions  in 
law,  166 

effect  of  invalidity  of  special  limita- 
tions, 257,  258 

in  restraint  of  marriage,  201 — 228 

limitations  not  construed  equitable  to 
support  them,  856 

same  limitations  operating  in  different 
characters,  878 

a  remainder,  rather  than  an  executory 
limitation,  not  by  way  of  remainder, 
879 

effect  of  recovery  on  special  or  colla- 
teral, 2684 

LIMITATIONS,    STATUTE    OF.    See 

Statutes  (List  of)  21  Jac.  1,  a  16  ; 

3  &  4  W.  4,  c.  27,  and  37  &  38  Vict 

c.  57,  tee  page  1293 
operation  of,  as  regards  debts,   1333, 

1339 
title  depending  on,    1616,  1621,  and 

page  1293—6 
lengSx  of  title  under,  1616,  1617 

LIS  PENDENS, 

registration  of,  1206—1208 

LIVERY.    See  Feoffment. 
things  lying  in,  1 4 

LORD.    See  Copyholds  —Escheat, 
paramount,  285 
mesne  or  middle,  285 
grant  to  lord  and  tenants,  1739 

LORDS,  HOUSE  OF, 

effect  of  decision  of,  1632 

LUNATICS  AND  OTHER  PERSONS 
OP  UNSOUND  MIND, 
lunatic  trustees,  and  mortgagees,  and 

personal  representatives,  3133 — 7 
contracts  or  other  acts  of,  3339,  3310 
parUtion  by,  639,  1966 
conveyance  by,  3341,  3342 
purchases  by,  2445,  3341 
wilU  of,  8344 
benefices  of,  3345 
copyholds  of,  2723 

presumption  of  sanityor  insanity,  3343 
powers  conferred  by  Lunacy  Regula- 
tion Act,  and  stat.  18  Vict.  c.   13, 
and  25  &  2o  Vict  c.  80,  par.  3346 
—8 
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MAINTENANCE, 

wife's  e<imty  to,  3274 
of  infanta,  3323—3332. 


See  Inkants. 


Maintenance,  ie.,  intermeddling  in  asmt, 
2419 

MANOR, 

defined,  xctv. 

lay  in  livury,  1 4 

granted  by  copy,  300 

extinction  of,  317 

what  paaaes  by  the  term,  1763 

reputed,  1763 

MANORIAL  RIGHTS, 
extinction  of,  809—316 
commutation  of,  318 — 350 

MARK, 

instead  of  signature,  2452 

MARKET, 

right  to  hold,  144 

MARRIAGE 

consent  to  a,  178—182 
restraint  of,  201,  2430 

conditions  subseijuent  and  condi- 
tional limitations  in  restraint  of 
marriage  generally,  201 
conditions  and  conditional  limita- 
tions in  restraint  of  marriage  in 
particular  cases,  202 — 6 
reasons  of  the  distinction  as  to 
personalty,  between  conditions 
subsequent     and      conditional 
limitations  in  restraint  of  mar- 
riage, 207 
illustrations  of  the  distinction,  208 
conditions  precedent  in  restraint 
of  marriage,  in  the  case  of  {)€r- 
sonal  estate,  209 
restraints  on  marriage  by  way  of 
8|)eciHl  or  collateral  limita- 
tion, 210 
in  the  case  of  real  estate,  211, 

212 
in  the  case  of  personalty,  21 3 
of  a  debtor  of  creditor,  1347 
clandestine  marriage  contracts,  2371 
frauds  on,  2372,  2373 
marriage  brokage  contracts,  2427 
contracts  to  facilitate  marriage,  2429 

T^I ARRIAGE  SETTLEMENT.    See  Set- 

TLEMEST. 

what  a  covenant  to  settle  or  settlement 
comprises,  2284—2291,  3253 

where  articles  and  settlement  vary, 
2292 

clause  of  accruer,  2293 


MARRIAGE  SETTLEMENT {(wt^i»ii«n 

loan  to  husband,  2294 

preference  d  children  claiming  under 
a  settlement  on  a  second  marriat^ni 
over  volunteers  under  a  settlement 
on  a  first  marriage,  2295 

direction  to  make  a,  2296 

mode  of  settling  a  fortune  on  a 
daughter,  2297,  2298 

execution  of  marriage  articles,  2302 

on  a  ward  of  Court,  2303 

by  a  lady  shortly  after  her  majority, 
2304,  2306 

limitation  to  the  executors  or  admisis- 
trators  of  the  settlor,  2306 

frauds  on  marital  rights  or  expecta- 
tions, 2307 

ante-nuptial  revocation  of,  328 S 

by  an  infant,  3310,  3311 

setting  aside,  reforming,  or  varyins:, 
2299,  2500,  2503 

mutual  covenant  to  settle  property, 
2301 

made  under  apprehension  of  death, 
2300 

by  a  deceased  wife's  sister,  2308 

where  a  power  of  revocation  should  be 
inserted,  2300 

for  what  purposes  a  power  of  revoca- 
tion may  be  exercised,  2309 

where  void  against  creditors,  2375 
—2390 

MARRIED  WOMEN, 

devise  to,  not  a  trust,  719 

release  of  money  due  to,  2013 

covenants  to  stand  seised  to  use  of  ,2092 

protectors  of  settlements,  2186,  2192 

dispositions  by.  under  the  Fines  and 
Recoveries  Act,  2227—2232 

frauds  on  marital  rights  or  expecta- 
tions, 2307 

estoppel  in  favour  of,  2547 

copyholds  of,  2723,  3188 

how  husband  and  wife  regarded,  3162 

legal  disability  of,  3164—3191 

fine  or  recovery  by,  3165 

general  rule  as  to  disposition  of  their 
real  estate,  3164,  3165 

deeds  by,  3165 

leases  to  and  by,  3166 — 8 

cannot  bind  themselves  by  covenant, 
2261 

disclaimers,  3169 

willP,  3170—2 

surrenders  of  copyholds,  3173,  3174 

restraints  on  alienation  by,  1614,  3234 
—3239a 

sale  by,  3179 

mortgages  of  estates  of,  1004 
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MARRIED  WOMEN  {continued). 
execution  of  powers  by,  3165,  3175 
power  not  confined  to  coverture,  3175 
purchase,  2445,  3176—8 
exchange,  3180 
partition,  639,  1973 
constituting  attorney,  3181 
performance  of  condition,  3165 
legacies  to,  3182 
election,  3184 
protection  of  property  of  wife  deserted, 

3186—3191 
assignment  or  mortgage  of   chose  in 

action,  3185 
wife  judicially  separated  considered  as 

a  feme  sole,  3186—3191 
powers  which  husband  and  wife  have 
of  contracting  with,  and  giving  and 
granting  to  each  other,  3192 — 4 
•^       conti^Mis  before  marriage,  8192 
contracts  after  marriage,  3193 
gifts  and  grants  after  marriage, 
3194,  3240—2 
interest  of  the  husband  in  the  wife's 
property,  3195—3204 
real  estate,  3195 
chattels  real,  3196 
chattels  personal,  3197 — 3200 
arrears  of  income  of  wife's  choses  in 

action,  3203 
release  by  husband,  3204 
disposition  of  the  reversionary  interests 
of,  3201,  3202 
land  tax  redeemed,  3200 
pin  money,  3205,  3206 
paraphernalia,  3207,  8208 
separate  estate,  3209—3253 
how  acquired,  3209—3227 
power  of  disposing  of  it,  3228 — 

3233 
life  interest  for  separate  use,  with 

a  reversion,  3233 
restrictions  against  alienation  or 

anticipation,  3234— 3239a 
gifts  to  the  husband  by  the  wife, 

8240—2 
husband's  marital  right,  8248 
Uability  of,  8244—3252 
not  affected  by  covenant  to  settle 
property,  or  by  marriage  settle- 
ment, 3263 
power  of  trustees  of  wife^s  personalty 
not  settled  to  her  separate  use,  3254 
wife's  equity  to  a  settlement,  3254 — 
3273 
when  defendant, 

against  her  husband,  3255 — 8 
against  his  assignees  or  ven- 
dees, 8259—63 
when  plaintiff,  3264 


MARRIED  WOMEN  (continued). 

wife's   equity  to   a    settlement   (con- 
tinued). 
amount  to  be  settled,  8265 
limitations  of  the  settlement,  3266 
substitute  for  a  settlement,  3267 
waived,  lost,  or  suspended,  3268 — 

3272 
none  by  the  Scotch  law,  3273 
wife's  equity  to  a  maintenance,  3274 
deeds  of  separation,  3275—3286 
ante-nuptial    revocation  of  a  settle- 
ment, 3288 
barring  the  wife's  share  of  personalty, 

3289 
power  of  advancement,  8287 
loss  of  rights  on  dissolution  of  mar- 
riage, 3290 

MARSHALLING 

of  assets,  1399—1405 

MERGER, 

defined,  8405 

conditional  fees,  892 

particular  estate,  1990 

estates  tail,  3406 

estates  tail,  after  possibility  of  issue 

extinct,  3407 
estates  for  life,  8407 
estates  for  years,  8408 
estates  by  statute,    reoognizanco,    or 

elegit,  8409 
estates  in  autre  droit,  3410 
estates  in  joint  tenancy,  8411,  8412 
charges,  3414—3417 
tithes,  or  tithe  rentcharge,  110 — 113 
effect  on  third  persons,  3413 
what  will  prevent,  3418 
not  favoured,  3419,  3420 
of  equitable  in  legal  estate,  1 108, 1288 
reversion  will  not  merge,  1990 

MESSUAGE, 

what  passes  by  the  term,  1761 

MINERALS, 

exceptions,  reservations,  sales,  ex- 
changes, and  partitions  of,  3160, 
8161  ^ 

MINES 

distingoislied  from  quarries,  2584 
dower  of,  480 
conveyance  of,  1764,  1767 
waste  in,  8892—4 

MISTAKE, 

in  a  deed, 

in  the  date,  1728 

in  the  parties,  1 735,  2498 

in  a  redtal,  1744 

in  the  parcels  or  subject,  1 756, 2499 
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MISTAKE  {continued). 
in  a  deed  {continued). 

in  the  nature  of  the  instrument, 

2500 
generaUy,  2497—2504 
in  a  will,  where  rectified,  2745 
not  presumed,  2811 
in  name  or  description  of  devisee 

or  legatee,  2842 
in  description  of  parcels,  2950 
payment  by,  page  639,  n.  (6) 

MONEY.    iSecWoBDS. 

agreed  or  directed  to  be  laid  out  in  land, 
regarded  as  converted,  3423 
curtesy  of,  459 
disposition  of,  2226 
passes  by  term  **  lauds,"  &&,  2960 
delivery  of,  712 

acknowledgment  of  payment  of  pur- 
chase or  mortgage  money,  1839 

MONTH, 

meaning  calendar  month,  172 

MONUMENT, 

bequest  to  keep  up  a,  3039 

MOKTGAGE.    See  Dbbts. 
defined,  986 
in  the  form  of  an  absolute  conveyance 

or  assignment,  987 
by  way  of  trust  for  sale,  1062 
Welsh  mortgage,  989 
purchases  witi^  right   of  repurchase, 

990—6 
vrife  of  mortgagee  not  dowable,  485 
where  money  is  advanced  by  two  per- 

sons  in*  unequal  shares,  605 
severing  a  joint-tenancy,  619,  620 
money  within  the  Mortmain  Act,  753, 

755 
power  appendant,  not  destroyed  by,  947 
debt,  out  of  what  payable,  1389 
power  to  raise  costs  of  mortgage,  927 
under  decree  for  payment  of  debts,  1371 
forfeiture  of  mort^^iged  estates,  1527 
purchases  by  mortgagees,  2864—7 
with  notice 'o&  another's  title,  2404 — 9 
estates  passing  under  a  genenl  devise, 

2956,2957 
power  to  executors  to  convey  mortgage 

estate,  1110,  and  page  1297 
of  property  of  person  electing,  8448 
mortgagor  barred  by  Statute  of  Limi- 
tations, 1497,  and  page  1294 
estates,  &c.,  of  mortgagees  of  imsound 

mind,  3133,  3134,  3187 
judgments,    &c.,  against    mortgagees 

who  have  been  paid  off,  1113, 1114 
power  of  married  women  as  bare  trus- 
tees to  convey,  3174 


MORTGAGE  {cotUinued). 
L  Legal  Monigarfa  of  Real  Property. 
what  may  be  mortga^red,  996 
mortgagee's  estate,  997 
mortgagee's  rights  as  to    posseeskm, 

timber,  and  leases,  998 
mortgagee'sliability  toaccount,  998,999 
attornment,  1001 
interest,  1002—7 

conversion  into  principal,  1003 
incaiease  of,  on  default  in  regular 

payment,  1004 
is  apportion  able,  1005 
arrears  of,  1006,  1007 
leases  to  the  mortgagee,  lOOS 
limit  to  mortgagee's  advantage,  1 002 
what  the  mortgagee  may  add  to  his 

debt,  1009 
charge  for  management,  1009 
allowance  for  receiver,  1009 
rights  of  a  mortgagee  of  a  West  Indian 

estate,  1010 
mortgage  of  an  advowson,  88,  lOIl 
pre-emption,  1012 

production  of  deeds  by  mortgagee,  1013 
mortgagee  ejecting  or  refusix^gr  a  tenant, 

1015 
priority    of    charges    and    securities 

1016—1021 
tacking,  1016—1019 
postponement  of  a  prior  mortgagee^ 
independently  of  tacking,  1022,1023, 
2404 
concealment  of,  by  mortgagor,  or  fala- 
^  fying  pedigree,  1022,  page  628,  n.  (e) 
right  of  mortgagee  from  trustee  of 

company,  1024 
foreclosure,  1025—1030 
sale,  1031—9 

power  to  mortgage  under  the  stat^ 
22  &  23  Vict.  c.  35,  ss.  14—18,  iiar. 
967—971 
powers  to  sell,  insive,  and  appoint 
receiver,  under  the  stat.  23  &  24 
Vict  c.  145,  par.  1039—1052 
concurrent    remedies    of    mortgagee, 

1053—5 
mortgagor's  estate,  1056 
equity  of  redemption, 
nature  of,  1056 
where  the  mortgage  Ls  by  way  of 

trust  for  sale,  1062 
cannot  be  controlled,  1057,  1058 
incidents,  1059 
redemption  of  part,  1060 
redemption  of  one  estate,  1060 
who  may  redeem,  1061—3 
extinguishment  orloss  of,1063 — 6, 

and  page  1294 
mortgage  of,  1079 
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MORTGAGE  {conUnued). 

equity  of  redemption  (continued). 

subject    to    old    uses    or  trusts, 

1094 
right  of  purchaser  of,  1106 
does  not  escheat,  1115,  1432 
annual  rests,  1067 

right  of  mortgagor  as  regards  posses- 
sion, rents,  and  timber,  1068 
expenditure  by  mortgagee,  1069 
of  copyhold,  1070 

how  made,  1070,  1071 
how  vacated,  1072 
mortgagee    frequently    not     ad- 
mitted, 1072 
what  acts  a  mortgagee  can  do 
before      admittance,      1073, 
1074 
consequences  of  the  admittance  of 

the  mortgagee,  1076,  1077 
second  surrender,  1078 
of   freeholds  and  copyholds  together, 

1080 
of  leaseholds,  1081—1083 
rent  instead  of  interest,  1084 
for  costs,  1085 

conveyance  in  trust  to  sell,  1086 
by  a  tenant  in  tail,  1087 
defective  mortgage,  1088 
payment  of  debt,  1089—1093 
of  wife's  estate,  1094,  1095,  3200 
first  mortgagee  answerable  to  second, 

1096 
registration  of  a  mortgage  not  notice, 

1097 
protection  of  a  mortgagee  by  registra- 
tion, 1097 
assignment  of  mortgage,  1098 — 1102 
what  a  purchaser  of  a  mortgage  has  a 

right  to,  1108 
gift  of  a  mortgage  security,  1104 
devise  by  a  mortgagee,   1014,  1105, 
2787,  2966,  2967 
by  a  mortgagor,  2787,  2958 
right  of  second  equitable  mortgagee, 

1106 
extinguishment    of     mortgage     debt, 

1107,  1108 
reconveyance,  1109 — 1112 
judgments    against    mortgagees    who 

have  been  paid  off,  1113,  1114 
death    of    mortgagor   intestate,    and 

without  heirs,  1115,  1432 
right  of  executors  of  mortgagee,  1116 
only  a  partial  execution  of  a  power  of 
appointment,  2119 
II.  Equitable  Mortyages  of  Real  Property ^ 
how  created,  1117,  1118 
further  advances,  1119,  1120 
priority,  1121—5,  2404—2413 

VOL.  II. 


MORTGAGE  {continued), 
III.  Mortgages  of  Personal  Property.    See 
Assignment. 

distinguished  from  pledges,  1128 
•     stock,  1129 

a  fund  in  Court,  2420 

non-delivery  of  possession,  1130 

priority,  1131 

tacking,  1132 

application  of    balance  of    mortgage 
security,  1133 

redemption,  1134 

sale,  1134 

indemnity,  1135 

of  a  ship,  1136— 1144 

MORTMAIN, 

alienation  in,  1532,  1533 

MORTMAIN  ACT, 
title  of,  739 
preamble,  739 

enactments  by  s.  1,  par.  740 — 2 
extension  of  these  by  s.  3,  par.  748,  749 
enactments  by  s.  2,  par.  743,  744 
enactments  of '9  Geo.  4,  c.  85,  in  expla- 
nation of  B.  2  of  the  Mortmain  Act, 
745—7 
provisions  by  recent  statutes  on  the 

same  subject,  786 — 811 
objects  of,  750 

leaning  of  the  authorities,  751 
cases  within  the , A^i 
terms,  752 

charges  on  realty,  753 
estates  in  mortgage,  753 
money  to  exonerate  lands  in  mort- 
main, 754 
money  on  tolls,  rates,  railways, 

and  canals,  755 
profits  from  mooring  chains,  755 
navigation  shares,  755 
judgment  debts,  755 
money  to  be  expended  in  the  erec- 
tion or  repair  of  buildings,  756 
lien  for  purchase  money,  757,  758 
proceeds  of  sale  of  land,  759 
bequest  to  restore  tithes,  760 
secret  reservation  of  life  interest 
to  grantor,  761 
cases  not  within  the  Act,  763 — 785 
trusts  for  the  Universities,  or  for 
colleges  therein,   or  for  Eton, 
Winchester,  or  Westminster,763 
Scotch  property,  764 
Irish  property,  766 
Colonial  property,  766 
discretionary  investment,  767 
devise  by  a  freeman  of  London,  768 
melioration  of  lands  in  mortmain, 
769 
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MOllTMAIN  ACT  {canHmted). 

cases  not  within  the  Act  {continued), 
endowment  of  churches,  770 
gifts    to     Incorporated    Church 

Bunding  Society,  770 
establishment  of  a  school  or  hos- 
pital, 770 
policies,  771 
arrears  of  rent,  772 
devise  for  certain  poor  families. 

773 
railway  debentures,  774 
shares  in  a  company,  775,   776  ; 

but  see  755 
covenant    to    invest    money    on 

charitible  trusts,  777 
bequest  as  an  inducement  to  bring 

lands  into  mortmain,  778,  779 
devise  or   bequest  which  on  the 
face  of  it  is  absolute,  780,  781 
exemptions  by  other  statutes,  782 — 4 
licence  to  hold  in  mortmain,  without 
enabling  corporate   bodies  to  take 
otherwise  than  under  the  Mortmain 
Act,  785 

MURDER, 

forfeiture  for,  1519—1625 


NAME, 

of  party  to  a  deed,  1735 
of  devisee  or  legatee, 
mistake  in,  2842 
blank  for,  2843 
initials,  2844 
arbitrary  signs  for,  2844 
misnomer  of  a  corporation,  3368, 
3369 

NATURALIZATION,  3354 

NEW  RIVER 

shares  are  real  property,  4 

NEXT  OF  KIN, 

limitations  to,  881 

exclusion  of,  722,  3079,  3080 

right  of,  under  the  Statute  of  Distri- 
bntions,  1406—1420  ;  or  the  customs 
of  London  and  York,  1421 9 

their  title  to  undisposed-of  produce  of 
real  estate,  or  money  directed  to  be 
converted,  or  of  the  produce  thereof. 
3432—6 

NOMINATION 
to  a  benefice,  88 

NON  COMPOS  MENTIS.    See  Lunatic. 

NOTICE, 

of  judgments,  1215 — 1221 


NOTICE  {continued). 

not  necessary  to  priority  of  equhabfe 

morj^gage,  1022 
necessity  o',  on  assignment,  2069 
mortgage  or  conveyance  with  notice  of 

another's  title,  2404 
doctrine  of  notice  applies  to  proptrtj 

in  a  register  county,  2405 
registration  is  not  notice,  2410 
actual,  2406,  2407 
constructive,  2406,  2408—241 1 
time  of,  2412 
protection  of  a  purchaser  against  daims 

of  which  he  has  notice,  2413 

OBLIGATION, 
release  of,  2015 

OBLITERATION 
in  a  will,  2774 

OCCUPANCY,  1435—1440 
estate  pour  autre  vie, 

common  occupancy  of,  1438 
special  occupancy  of,  1436,  1437 

OFFICER, 

assignment  of  pay,  &c,  by,  2416—2418 

OFFICES,  149,  n.  {x) 

assignments  pf  income,  241ft — 2418 
persons  holding  civil  offices  are  quasi 

tenants  for  life,  444 
entail  of,  422 

OPERATIVE  PART,  1747,  174S 

ORDERS.    See  Vksting  Ordbb. 

to  have  effect  of  judgments,  1184—8 
registration  of,  1189  rf  seq. 

OWNERSHIP, 

defined,  1 

three  kinds  of,  362 

division  of,  into  portions,  362 — 8 

PARAPHERNALIA,  3207,  8208 

PARCELS, 

in  a  deed,  1749—1778 
in  a  will,  2949—2964 
I.  Parcels  generaUy,  1749—1768 
territorial  divisions,  1749 
old,  general,  or  vague    descriptions. 

1760  ^     ^ 

stating  quantity,  1751 
property  not  included  where  it  would 

work  a  forfeiture,  1752 
general  words,  1758 
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PARCELS  (continued). 

I.  Parcels  tjenerally  (continued). 
reverrion  clause,  1753 

"  aU  the  estate,"  Ac,  1753 
means  to    attain    or    use   the   thing 
•  granted,  1754 

fruits,  incidents,  and  acces^-ories,  1754 
certainty  in  the  subject-matter,  1766 
erroneous  description,  1756 
mistake  in  quantity,  2499 
effect  of  adding  words  of  a  general 
character,  1757,  1758 

II.  Particular  Svbjects  of  Property.  1759 

—1774 
all  lands  or  goods,  1759 
allotments,  1773 
commons,  1754,  1771 
com,  1766 
cottage,  1762 
farm,  1760 
fruit,  1766 
grass,  1766 
house,  1754, 1761 
land,  1754,  1759 
machinery,  1774 
manor,  1763 
messuage,  1761 
mines,  1754, 1767 
pool,  1768 
profits,  1766a 
rectory,  1764 

remainders  and  reversions,  1769 
share,  1770 
trees,  1754,  1766 
toft,  1766 
vicarage,  1764 
water,  1768 
wool,  1766 
in.  Exceptions,  1775—8 

PARENTS, 

consent  of,  to  marriage,  179 
frauds  by,  2353 — 6 
frauds  on,  2371 
bequest  to,  2846— -9 

PARISHIONERS, 

gift  or  grant  to,  1739 
purchaMS  by,  3871 

PARISH  OR  PARISH  CHURCH, 
gifts  to,  2890 

PARK,  139,  142 

PAROL 

conveyances,  1611 

PARTICULAR  ESTATE, 
what  is,  834 

PARTICULARS  OF  SALE,  1636.     See 
Conditions  op  Sale. 


PARTIES, 

either  active  or  passive,  1730 

who  must  be,  1781 

how  designated,  1730 

when  a  person  need  not  be  named  as  a 

party  in  the  premises,  1732 
arrangement  of,  1734 
description  of,  1735 
where  some  are  capable'and  others  not, 

1736 
who  may    be    grantors    or   grantees 

1787—9 
acting  by  attorney,  1740 

PARTITION, 
defined,  1964 
voluntary 

by   persons    competent    to   bind 
their  interests,  1965 

by  infants,  tenants  in  tail,  and 
husbands  and  wives,  1973 
compulsoiy,  1966 
modes  of  effecting  1967—1971 
mode  of  division,  1972 
implied  condition,  1974 
deed  required,  1976 
by  joint  tenants,  624 
by  coparceners,  639 
by  lunatics,  639 
by  tenants  in  common,  652—4 
rent  for  owelty  or  equality,  642 
eviction  of  share,  1974 

PARTNERSHIP, 

property  purchased  by  a,  9,  606,  8437 
release  of  money,  2013 

PEDIGREE, 

falsifying,  page  628,  n.  (e) 

PEERAGE, 

condition  requiring  acquisition  of,  200 

PENALTY, 

of  a  bond,  2239,  2252 

PENDENTE  LITE, 

assignment,  2419—2421 

PENSION, 

assignment  of,  2417 

PER 

coming  in,  in  the,  1431 

PER  CAPITA, 

where  legatees  take,  3014—3017 

PER  STIRPES, 

where  legatees  take,  3014 — 3017 

PERPETUITIES, 

rule  against,  882 
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PERPETUITIES  (continued) 
rule  against  (continued). 

in  the  case  of  powers,  931 
charities,  737,  738 
other  objects,  3039 

PEBSONAL  PROPERTY.  See  Chattels. 
when  treated  as  realty,  9 
when  rent  is,  54 

in  joint  tenancy  or  common,  not  in  co- 
parcenary, 598 
nsBs  of,  are  trusts,  694 
the  primary  fund  for  payment  of  debts 
and  legacies,  1386 

PEWS,  149,  n.  {x) 

PIN  MONEY,  3205,  3206 

PITS, 

waste  in,  3392—4 

PLEDGE, 

mortgage  distinguished  from  a,  1128 

PLOUGHBOTE,  125,  448 

POLICIES, 

not  within  the  Mortmain  Act,  771 
covenant  to  keep  on  foot,  1828 
assignment  of,  2426 

PORTIONS, 
defined,  3317 
out  of  what  payable,  1389 
raising,  3319  -3321 
interest,  3319 
satisfaction  of,  3464—3470 

POSSESSION, 

distinguished  from  ownership  of  land, 

360—8 
different  kinds  of,  659 
of  tenant  for  years,  551 — 553 
adverse,  891,  1460—1474 
postponement  of,  after  vesting,  883 
of   one    coparcener,   joint-tenant,    or 
tenant  in  common  was  the  posses- 
sion of  the  other,  but  it  is  not  now, 

1469,  1486 

entry  not  to  be  deemed,  1485 

of  younger  brother  or  other  relative, 

1470,  1486 

when  delivery  of  necessary,  2069 

POSSIBILITY.    See  Contingent  Inte 
BESTS — Executory  Interests. 
meaning  of  a,  890 
bare  or  mere,  892 
on  a  ix)S8ibility,  247 
of  reverter,  834,  862,  890 
not  releaseable,  2010 
assignments  of  possibilities,  2421 — 5 


POST, 

coming  in,  in  the,  1431 

POSTHUMOUS  CHILD, 

rights.of,  850,  1273 

POSTOBIT  BONDS,  &c,  2348,  2349 

POUR  AUTRE  VIE  ESTATES, 
not  strictly  entailable,  422,  423 
devise  of,  2790 
occupancy  of,  1436 — 9 

POWERS.     See  Appointment  —  Leases 
UNDER  Powers. 
defined,  894 

different  kinds  of  powers,  894 — 906 
common  law  powers,  895,  896 
statutory  powers,  896,  896 
powers  by  way  of  use,  895,  897 
powers  of  attorney,  896.     See  At- 
torney. 
powers  of  appointment,  898,  899 
powers  of  revocation,  898,  899 
connected  or  unconnected  with  an 

interest,  901 
relating  to  the  land  and  collateral, 

902 
powers  appendant,    appurtenant, 
and  collateral,  or  in  gross,  903 
naked  powers,  903 
general    and  particular  powers, 
904 
in  the  nature  of  a  trust,  or  containing 

a  gift  by  implication,  905 
how  an  estate  passes  in  the  case  of  an 

appointment,  896 
to  whom  powers  may  be  given  or  re- 
served, 900 
power  of  disposition  by  will  not  con- 
stituting a  power  of  appointment, 
906 
creation  of  powers,  907 — 910 

indication  of  intention  sufficient, 

907 
forms  required,  908 
where  a  consideration  is  neces- 
sary, 909 

a  commensurate  seisin  required, 

910 
the  land  should  be  conveyed  to 
the  releasee,  &c.,  and  not  to  his 
use,  910 
creation  of  powers, 

bargains  and  sales  do  not  admit 
of  general  powers,  1882 
to  jointure,  502 — 4 
to  appoint  to  children,  911—918 
to  yoimger  children,  911 
to  children  subject  to  a   condi- 
tional limitation,  913 
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POWERS  (continued). 

to  appoint  to  children  [continued). 

power    to    charge    portions    for 

younger  children,  914 
implied  gift  to  surviving  children, 

subject  to  a  power,  915 
what  interests  are  authorized,  912 
power  to  raise  portions  not  avail- 
able until  they  are  wanted,  916 
whether  an  exclusive  appointment 

is  authorized,  917 
rule  against  perpetuities,  882 
to  appoint  to  issue,  954 
to  appoint  to  relations,  918 
shares  in  default  of  appointment,  919 
—921 
implied  gift  in  default  of  appoint- 
ment, 919 
appointees  entitled  to  share  in  the 
gift  in  default  of  appointment, 
920 
shares  in  default. of  appointment 
vest,  921 
to  sell,  mortgage,  or  charge,  922 — 934 
for  payment  of    debts,  legacies, 

&c.,  922,  958—978 
direction  or  power  to  raise  money 

out  of  rents,  923,  924 
unlimited  power  to  charge,  925 
effect  of  a  power  to  grant,  1^25 
power  to  "  raise  a  sum,"  926,  927 
power  to  mortgage  does  not  autho- 
rize sale,  928 
whether  a  power  to  mortgage  or 
sell  authorizes  a  mortgage  with 
power  of  sale,  928 
where  a  power  to  sell  authorizes  a 

mortgage,  929 
where  there  is  a  power  to  charge 

with  interest,  930 
implied  power  of  sale  or  mortgage,- 
•  966 

as  to  perpetuities,  981 
where  power  of     sale  negatives 

power  to  buy,  932 
not    exercisable  by  trustees   ap- 
pointed by  the  Court,  933 
sale  after  many  years,  934 
under  the   stat.   23   &   24  Vict, 
c.  145,  par.  1039—1044,  1052, 
3114—8127 
to  insure  or  appoint  a  receiver  under 
the  stat.  23  &  24  Vict.  c.  146,  par. 
1039,  1045—1052 
to  exchange  under  same  statute,  3114 — 

3127 
of  revocation,  935 — 941 

either  totally  or  partially,  935 
by  a  new  appointment,  936 
implied  in  power  to  appoint,  937 


POWERS  {continued). 

of  revocation  (continued). 

implied  in  power  of  sale,  937 
implies  a  power  to  appoint,  938 
reserved  on  an  appointment,  989 
at  different  times,  940 
necessity  for  reserving,  940,  2300 
effect  of  the  exercise  of,  941 
for  what  purposes  intended,  2309 
vested  in  a  bankrupt,  1567 
exchanges  under,  1962 
release  of,  2011 
execution  of  by  married  women,  3165, 

8175 
extinction  of,  942—952 
by  execution,  942,  943 
by  death  of  the  person  whose  con- 
sent is  required,  944 
of  collateral  powers,  945 
of   powers    appendant    by   total 
alienation  of  the  estate  or  inte- 
rest, 946 
of  powers  in  gross,  by  conveyance, 

948 
by  release,  949 
by  failure  of  object,  952 
suspended,   curtailed,  or  qualified  by 

partial  alienation,  947 
prevention  of  exercise  of,  by  contract, 

950 
merger  of,  951 

limitation  for  life,  with  power  of  ap- 
pointment, 955 
delegation  of,  956 
perpetuities,  953 

PRACTICE, 

condition   or  agreement  not  to  prac- 
tise, 2432 

PRAECIPE,  2666 

recovery .  without  a  proper   tenant  to 

the,  2668 
observations  as  to  the  tenant  to  the*, 
2700—7 

PREMISES, 

signification  of  the  word,  1725 

PRESCJIIPTION, 
defined,  1444 

distinguished  from  custom,  1445 
must  be  certain  and  reasonable,  1446 
what  may  be  claimed  by,  1447,  1448 
in  whom  a  prescription  in  a  que  estate 

must  be  laid,  1449 
proof  of  commencement  of  right,  1 450 
rights  of  common,  1451 
rights  of  way,  1452 
use  of  Ught,  1453 
lost,  1459 
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PRESENTATION, 

next  preaentation  is  a  chattel,  97 

diBtmgiiiahed  from  a  right  of  nomina- 
tion, 88 

how  made,  93 

revoked  or  varied,  93 

grant  of  next  or  any  nnmber,  97 

reservation  of  the  presentation  for  life, 
98 

devolution  of  the  right  of,  102 

by  joint  tenants,  103,  104 

by  coparceners,  103, 104 

by  tenants  in  common,  103,  104 

by  trustees  and  mortgagees,  88 

lapse  of  right  of,  1539 

release  of,  2014 

devise  of,  2793 

PRESENTBfENT, 
of  surrender,  2713 

PRETENDED  TITLES, 
sale  of,  2419 

PRINCIPAL, 

release  of,  2027 

PRISONER, 

contracts  by  a,  2415 

PRIVIES, 

in  blood  and  estate,  2578,  2579 

in  right  and  representation,  189 — 193 

and  assignees  in  law,  190,  193 

PRIZE  MONEY, 

assignment  of,  2417 

PROBATE 

of  wiU,  2762,  3052,  3053 

PROFITS, 

£l  prendre,  13 

claim  to,  13,  1447, 1448, 1451 

grant  of,  1765a 

release  of,  2009 

PROMISES, 

release  of,  2018 

PROPERTY, 
subjects  of,  1 
definition  of,  1 

PROPERTY  TAX, 

annuity  subject  to,  2822 

PROSTITUTION, 

bond  given  as  the  price  of  prostitution- 
or  to  a  prostitute,  2352 


PROTECTION, 

order  of  protection  of  property 
wife  deserted,  8186-^191 


of 


I 


PROTECTOR   OF  A  SETTLEMENT. 

general  rule  where  none  is  appointed, 

2189 
in  the  case  of  part  owners,  nuuried 
women,  or  an  estate  confirmed,  or 
restored,  or  disposed  of,  or  created 
out  of  a  remainder  or  reversion  be- 
fore Dea  31,  1833,  pp.  2190—3 
persons  not  to  be  protectors,  2192 
where  a  bare  trustee  is  to  be,  2192 
power  to  appoint,  2194 
where  the  Lord  Chancellor    or    the 

Court  of  Chancery  is  to  be,  2195 
consent, 

how  far  required,  2196 

subject  to  no  control,  2197 

how  given,  2204 

how  construed,  2204 

enrolment  of,  2204 

not  revocable,  2205 

of  a  married  woman,  2206 

of  the  Lord  Chancellor  or  Court 

of  Chancery,  2208 
in  the  case  of  copyholds,  2209 — 

2214 
in  the  case  of  bankrupts*  estates, 
2215—2225 

"PROVIDED," 

importing  a  condition  precedent,  828 — 9 
importing  a  condition  subsequent,  154, 

830 
importing  a  special  or  collateral  limi- 
tation, 830 

PUBLICATION 

of  wills,  2752,  2769 

PURCHASR      See  Vendob  amd    Pdb- 

CHA8EB. 

in  another's  name,  711,  712 
covenant  or  trust  to  purchase  land,  723 
of  a  charge,  1343 
title  by,  1248,  1249 

PURCHASE-MONEY, 

application  of,  1664—1672 

PURCHASER    See  Vendor  and  Pdb- 

CHASEB. 

different  senses  of  the  word,  1250 
who  is  the,  in  case  of  descent  of  an 

estate  in  fee  simple,  1285,  or  fee  tail, 

1290, 1312 
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QUALIFICATION, 

gift  to  penons  ponessing  a  certain 
qualification,  or  snstaining  a  cer- 
tain character,  167 

QUARRELS, 

release  of,  2020 

QUASI  REMAINDERS,  839—842 

QUEEN  ANNE'S  BOUNTY, 

devises  in  favour  of,  exempted  from 
the  Mortmain  Act,  782 

QUIETUS,  1356 


RATES, 

money  secured  on,  within   the  Mort- 
main Act,  755 

READING, 

a  deed,  2451 

REAL  PROPERTY, 
defined,  8 
peculiar  kinds  of,  4 
realty  at  law,  but  personalty  in  equity, 

and  vice  versfi,  9 
of  a  partnership  deemed  personalty,  9 
when  rent  is,  54 
descends  to  the  heir,  1265 

RECEIPT, 

power  to  give  receipts,  1673, 1674, 3128 
how  acknowledged,  1839 
effect  of  different  modes  of  acknow- 
ledgment, 1839 
indorsed,  1839 

RECEIVER,  1009, 1039,  1045—1052 

RECITALS, 

nature  and  uses  of,  1741 

effect  of  a  recital  on  the  construction, 

1742 
not  evidence  against  strangers,  1748 
false,  1744, 1745 
amission  of,  1746 
general  words  of  release  restrained  by, 

1742, 1994 
when    working    an    estoppel,     1839, 

2544,  2545 
of  payment  of  purchase-moneys,  1839 

RECOGNIZ ANC  E.    See  Rmistratiok. 
defined,  1147, 1148 
disused,  1151 
defeasance  of,  2079 
registration  of,  1149,  1150,  1351 
merger,  8409 

RECORD, 

alienation  by  matter  of,  2553—2711 


RECOVERY.  See  Fivbb  and  Rbcove- 
RiBs  Act. 

defined,  2658 

mode  of  suffering,  2659 

abolition  of,  2660 

io  unauthorized  courts,  2661 

misnomer,  misdescription,  or  omission 
iu  a  recovery,  2662 

non-enrolment  of  the  deed  making  the 
tenant  to  the  writ,  2662 

omission  to  make  the  tenant  to  the 
writ,  2662 

in  Wales  and  Cheshire,  2663 

right  to  suffer  was  incident  to  an  es- 
tate tail,  239 

for  conveyance  of  eqtiitable  estate,  704 

what  were  not  barred  by  a,  2686 — 2699 

equitable,  2705 

efficacy  varies  with  circumstances,  2664 

modes  of  operation,  2665 

I.  By  way  of  conclusion  or  estop 
pel,  2666,  2667 

II.  As  an  ordinary  conveyance, 
2668—2672 

III.  As  an  extinguishment  of  a 
right  of  entry  or  action,  2673 

rV.  As  an  extinguishment  of  a 
power  appendant  or  in  gross, 
948, 2674 

V.  As  a  revocation  of  a  devise, 
2675 

VI.  As  a  conveyance  of  the  estate 
of  a  mamed  woman,  or  an  ex- 
tinguishment of  her  dower,  2676 

VII.  As  a  forfeiture,  1535,  2677 
--9 

VIII.  As  a  discontinuance,  2680 

IX.  As  an  instantaneous  bar  of 
contingent  remainders,  2681 

X.  As  an  instantaneous  bar  of  an 
estate  tail,  and  of  the  remain 
ders  and  reversion  expectant 
thereon,  &c.,  and  a  creation  of 
a  fee  out  of  the  estate  tail,  2682 
—2707 

by  a  tenant  in  fee,  2666,  2675 

by  a  tenant  in  tail.    See  Tinakt  in 

Tail. 
by  a  tenant  in  tail  after  possibility  of 

issue  extinct,  1535,  2677,  2686 
by  an  expectant  heir  in  tail,  2683 
by  a  tenant  by  the  curtesy,  1535 
by  a  tenant  for  life,  948,  1535,  2677 
by  a  third  person,  with  voucher  over 

of  the  particular  tenant,  2677 
by  a  tenant  for  life  and  an  ulterior  re- 
mainderman in  tail,  947,  2691- 
by  a  spiritual  person,  2670 
by  a  tenant  by  the  curtesy,  2677 
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RECOVERY  (eotUinued). 

by  a  hu^baad,  2679,  2694 

by  a  married  woman,  510,  516,  2666, 
2676 

by  a  woman  of  a  marital  estate,  267S 

by  a  devisor,  2675 

by  a  joint  tenant  for  life,  with  a  re- 
mainder in  tail,  2693 

by  a  person  having  a  right  of  entry  or 
action,  2673 

by  a  donee  of  a  power  appendant  or  in 
gross,  2674 

by  a  mortgagor,  1087 

distinction  between  joint  tenants  and 
tenants  by  entireties  as  regards 
power  of  barring  by  recovery,  2693, 
2694 

by  married  women,  3165 

by  an  infant,  3301 

deeds  to  lead  or  declare  uses  of,  2108 
—2111 

RECTORY, 

of  what  consisting,  14 

lay  in  livery,  14 

distinguished  from  advowson  of,  14 

may  be  mortgaged,  996 

what  passes  by  the  term,  1764 

REGISTRATION 

of  titles  under  the  stat.  25  &  26  Vict. 

c  53,  par.  1507—1513 
of  titles  under  the  stat  38  &  39  Vict 

c  87,  par.  1514 
of  judgments,  statutes,  recognizances, 
decrees,  rules,  orders,  crown  debts, 
lites   pendentes,  life  annuities,  and 
rentcharge8,1149, 1150, 1189—1223, 
1351 
of  removed  judgments,  &;c.,  1210 
of  orders  of  the  Court  of  Bankruptcy, 

1211 
of  certificates  of  assignees  in  bank- 
ruptcy, 1586 
object  of  the  Register  Acts,  2405 
is  not  notice,  1097,  1217,  2410 
in  Yorkshire  and  Middlesex,  1212 — 

1217,  2464 
in  the  Bedford  Level,  2470 
of  bills  of  sale,  2471,  2487 
of  wills,  2759,  and  page  1297 

RELATIONS, 

bequests  to,  2880,  2881 

RELEASE, 

defined,  1976 

different  kinds  of  releases  in  deed  at 
common  law,  1978 
by  way  of  mitter  Testate,  1979 
by  way  of  mitter  .le  droit,  1980 


RELEASE  {eontinuedj. 

different  kinds  of  releases  in  deed  at 
common  law  {continued). 
by  way  of  extinguishment,  1981 " 
by  way  of  enlai^ment,  1982 
sututory,  2104 — 6 
in  law,  1992,  1993 
to  a  tenant  by  sufferance,  591 
to  one  of  two  or  more  joint  tenants,  1981 
to  a  person  having  an  estate  by  stiktnte 
merchant,  statute  staple,  or  elegit, 
1986 
to  a  lessee,  1982—2002 
to  an  underlessee,  1984,  1985 
to  an  assignee  of  a  lessee,  1984 
to  a  tenant  at  will,  1986 
to  or  by  a  person  entitled  to  an  inter- 

esse  termini,  1982—1990,  2007 
to  one  of  several  co-debtors  or  joint 

covenantors,  1995 
joint  release  to  thoseagainst  whom  there 

are  several  causes  of  action,  1998 
to  a  disseisor,  2023 
to  a  disseisee,  1988 
to  one  trustee,  1999 
to  the  owner  of  a  particular  estate  or 
to  a  remainderman  or  reversioner, 
1986—2000 
by  one  obligee  or  plaintiff,  2015 
by  a  husband,  8204 
by  tenant  in  tail,  2001 
by  one  joint  tenant  to  another,  615,1979 
by  one  coparcener  to  another,  1979 
by  a  conosee  of  a  statute,  2023 
by  an  heir  of  a  disseisee,  2023 
of  right  of  action  cannot  be  for  a  time, 

1980, 2002 
of  breach  of  trust,  1999 
extinction  of  powers  by,  949 
by  enlargement,  may  be  for  life,  2002 
third  person  not  entitled  to  benefit  of, 

2004 
things  released,  2005—2015 

part  of  land  which  is  subject  to  a 
rentcharge,  2003,  or  judgment, 
1234 
copyhold,  309,  2715 
covenant  to  do  an  act,  2005 
debts,  l^ades,  and  other  duties, 
2006,  2013,  2027,  2030,  2033, 
3473 
interesse  termini,  2007 
conditions,  284, 2008 
tenures,  seigniories,  services,  rents, 
commons,  and  other  profits,  134, 
812, 1981,  2009 
contingent   and  other  executory 
interests,  possibilitiesi  and  ex- 
pectancies, 2010,  2421—5 
powers,  2011 
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RELEASE  {continued).  \ 

thing!)  released  {continued).  ( 

rights   and    titles  of    entry  and 

action,  2012,  2420—5  i 

money  owing  to  a  wife  or  partner,    ' 

2013 
next  presentation,  2014 
obligation  or  cause  of  action,  2015 
when  severing  a  joint  tenancy,  621,  622 
no  tises  on  a  release  of  right,  673 
habendum  in  a  release  of  right,  1779 
construction  of  releases  of, 

rent,  as  distinguished  from  a  grant, 

2016 
covenants,  2017 
promises  and  assumpsits,  2017 
debts  or  duties,  2019,  2027 
quarrels,  controversies,  or  debates, 

2020 
actions,  2021 
suits,  2022 
right,  2023 
title,  2024 
demands,  2025 
claims,  2025,  2026 
the  principal,  2027 
judgments,  2027 
general  words  restrained  by  recital,  1 994 
operative  words,  1991 
seal,  2028 
favoured,  2034 
upon  condition  or  on  a  future  time  or 

event,  2029,  2030 
partial,  2031,  2032 
of  a  debt,  2030,  2033 
relief  against,  2035 

operating  as  a  covenant  to  stand  seised, 
2524 

RELIEF,  290 

REMAINDERS     AND    QUASI     RE- 
MAINDERS, 
lax  sense  of  the  term  remainder,  833 
properly  so  called,  833 
remainder  not  limited  after  a  fee.  834 
freehold  after  a  term,  835,  836 
cross  remainders,  837,  838 
quasi  remainders  in  personal  property, 
889 
cannot  be  limited  as  a  legal  in- 
terest by  deed,  840 
limitation  over  of  consumable  articles, 

841 
vested,  842 
contingent,  842 

four  kinds  of,  843—6 
instances  where  limitations  to  the 
heirs  or  heirs  of  the  body  do  not 
create,  849 
time  for  vesting  of,  850 


REMAINDERS      AND    QUASI    RE- 
MAINDERS {cotUinued). 
contingent  {continued). 
support  of,  851 
destruction  of,  852 — 8 
statutes  7  &  8  Vict.  c.  76, and  8  &  9 
Vict.  c.  106,as  to  remainders,  854 
after  an  estate  tail,  847 
usual  limitation  to  trustees  to  preserve, 

848 
a  limitation  construed  as  a  remainder 
rather  than  as  an  executory  limita- 
tion not  by  way  of  remainder,  879 
reversion  will  pass  by  the  term,  1769 
creation  or  transfer  of,  or  of  any  estate 

out  of  them,  1873 
remainders  conveyed  by  lease  and  re- 
lease, 2101 ;  not  by  feoffment,  1863 
remainders  an   incorporeal    heredita- 
ment, 12 
remainders  lie  in  grant,  14 
curtesy  or  dower  of,  457,  483 
where  barred  by  a  fine  or  not,  2606 — 8, 

2615,  et  seq. 
where   barred  by  a  recovery  or  not, 
2681,  et  seq. 

REMAINDERMEN, 

bargains  with,  2342—7 
when  remaindermen  will  not  have  the 
benefit  of  covenants,  1823 

REMOTENESS.    Sec  Perpetuity. 

RENEWAL 

of  copyholds,  803 

charges  of,  565 

of  lease  by  a  mortgf^e  or  person  hav- 
ing a  limited  interest,  727 

underleases  need  not  be  surrendered 
before,  1939 

where  persons  are  out  of  jurisdiction, 
1940 

fund  for  renewal,  1941,  1944 

discretion  as  to,  1941 

forfeited,  1943 

covenant  for,  1945 

RENTS.  See  Rentcharoe— Reseuvation. 
defined,  41 
rent-service,  42 
rentcharge,  43 
rent-seek,  44 

remedy  by  distress  for,  45 
rents  of  assize,  46 
chief  rents,  46 
quit  rents,  46 
rack  rent,  46 
fee  farm  rent,  46 
to  whom  reserved,  48 
out  of  what  reserved,  52 
seisin  of,  63 
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REVOCATION  {continued). 

of  devises  and  bequests  under  the 
old  law  (caiUinued). 
2.  ImpUed,  2901 

by  marriage  and  birth  of  a  child, 

2902 
by  alienation  or  disposition  of  the 
estate,  2591,  2675,  2903—2917, 
2975 
by  bankruptcy,  2918 
by  republication  of  a  former  will, 
2919 
of  devises  and  bequests  under  the  stat. 
1  Vict.  c.  26,  par.  2920—6 

RIGHT, 

"  put  to  a  right,"  1472 

release  of,  2028 

conveyance  by  lease  and  release  used 

by  persons  having  only  a,  2101 
of  action  not  releac^  for  a  time,  2002 

ROMAN  CATHOLICS, 

bequest  for  Roman  Catholic  schoolB,732 
disabilities  of,  8364,  3865 

ROYAL  GRANTS,  2562,  2563 

RULES  OF  COURT 

to  have  effect  of  judgments,  1184 — 8 
registration  of,  1189  rt  aeq, 

SAILORS, 

bargains  with,  2350 

SAINT  GEORGE'S  HOSPITAL, 

gifts  to,  782 

SALE.    See  Powees  -  -Vkndob  and  Por- 

OHASEB. 

mortgage  by  way  of  trust  for,  988, 1086 

of  mortgaged  estate,  1081 — 9 

under  decree   for  payment  of   debts, 

1870—2 
of  settled  estates,  1615 

SATISFACTION, 
defined,  8459 

distinguished  from  performance,  8460 
where  it  arises, 

portions    secured    by  settlement, 

8464,  8465 
portions  left  by  will,  8466—3471 
legacies  to  creditors,  8472 
legacies  to  debtors,  3473 
annuities,  3474 
covenant  to  settle  lands,  8475 
covenant  that  a  wife  or  relative 
shall    receive  a  gross  sum  on 
death  of  covenantor,  1887 
may  be  rebutted,  8463 

SCINTILLA  JURIS,  671 


SEALING 

a  deed,  2458 — 6 

SEALS, 

destroying,  2551 

SECURITIES 

in  another's  name,  711 

SEDUCTION, 

bond  given  by  a  seducer,  2352 

SEISIN.     See  Livkby. 
meaning  of,  367 
constructive  or  in  law,  367,  456 
required  to  give  a  title  to  an  estate  by 

curtesy,  452,  454—460 
lessee  for  years  has  no,  552 
how  joint  tenants  are  seised,  609 
how  tenants  by  entireties  are  seised, 

627—631 
how  tenants  in  common  are  seised,  649 
how  coparceners  are  seised,  632 — 4 
where  necessary  to  constitute  a  root 

whence    a  descent  is  to  be  traced, 

1267—1270, 1290, 1805 
actual  seisin,  how  acquired,  1269 
of  a  remainder,  1270,  1271 
of  a  rent,  58 
necessary  under  the  old  law  of  devise, 

2784 
not  necessary  under  the  new  law,  2790 

— 4 
heir  not  seised  of  the  part  assigned  to 

the  widow  for  dower,  1278 

SEPARAl^  USE.  See  Marbud  Women. 
appointment  for,  2188 

SEPARATION, 

conditions  as  to,  230 — 288 
deeds  of,  8275—3286 

SERJEANTY, 

grand,  287,  288 
petit,  287,  288 

SERVANTS, 

gifts  to,  2892 

SERVICES,  2789 

incident  to  freehold  tenure,  288,  290 
incident  to  copyhold  tenure,  2789 
release  of,  2009 

SETTLED  ESTATES, 

sale  and  alienation  of,  1615,  and  na^e 
1297  *^ 

leases  of,  1905—8,  and  page  1297 

SETTLEMENT.    See  Mabbiaoe  SnTUE- 

KENT. 

wife's  equity  to  a,  3254—3278 
voluntary,  2334—2340,  2375—2400 
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SHAJRES.    See  Mortmain. 

construction  of  the  word,  1770,  2823 

—6 
necessity  for  conversion  of,  8421 

SHELLEY^S  CASE,  RULE  IN,  404 
how   inheritance  is   executed   in  the 

ancestor,  406 
reasons  of,  407 
in  legal  estates  and  trusts  executed, 

408 
in  trusts  executory,  409 

SHIP, 

mortgage  of  a,  1136 — 1144 
transfer  of  a,  2068 

SIGNING 

deeds,  2452 

wiUs,  2750—3,  2764—7 

SIMONY,  2434—6 

SOCAGE 

tenure,  287-290 

SOLICITOR 
lien  of,  978 
concealment  of  deeds,  &c.,or  falsifying 

pedigree,  page  628,  n.  (e) 
duty  of,  as  to  unusual  covenants  for 

tiUe,  2274 
transactions    between     solicitor     and 

cUent,  2358— 2360b,  2889  ^ 
unable  to  purchase  when  their  clients 

are,  2366 
charges  by,  when  trustee,  8108 
mortgage  for  costs,  1085 

SON, 

where  a  word  of  limitation,  399 

SPRINGING    USE    OR    INTEREST, 

867—870 

STAMPS,  2449,  2450 

STATUTES.    See  Act,  private, 
title,  2557 

commencement  of  operation,  2559 
application  of.  to  copyholds,  308 

STATUTES,  LIST  OF  (a)  :— 
20  Hen.  3,  c.  2  (emblements),  490 

—      c.  4,  Stat  of  Morton  (inclosure), 

131 
6  Edw.   1,  c.  7   (alienation  by  tenant  in 

dower),  1586 

(o)  Most  of  the  references  under  this  title, 
to  the  later  Acts,  are  confined  to  coses  in 
■which  the  cnactniontj*  are  given  verbatim.  Ab 
to  mjuiy  of  the  jkissjij^'o**  in  which  enactments 
arc  merely  ;ifivcrtc<l  to,  or  in  whioh  the  effect 
of  tliem  is  given,  the  reader  is  referred  to  the 
titles  in  tliis  Index  which  express  the  subjects 
of  those  enactments. 


STATUTES,  LIST  OF  {continued). 

13  Edw.  1,  c.  1,  Stat,  of  Westminster  2iid 
(De  donis  oonditionalibaB, 
Entails),  393,  1145,  n.   {t>) 

—  c.  34,  Stat  of  Westminster  ^od 

(loss  of   dower    by  adultetr), 
519 

—  c.  18  (elegit),  1152 

35  Edw.  1  (waste  in  churchyard),  3401 

31  Edw.  3,  c.  11  (administrators),  3047 
1  Hen.  4,  c.  6  (royal  grantsX  2563 

5  Hen.  4,  c.  14  (inrolment  of  proceedings, 

on  fines),  2565,  2566 
8  Hen.  5  (alien  women),  3358 

I  Rich.  3,  c.  7  (proclamation  of  finea),  25^ 

3  Hen.  7,  c.   4  (deeds  of  gift  of  goods,  in 

trust  for  the  use  of  the   dotMH*), 
2374 

4  Hen.   7,   c.  24   (proclamation  of  finest, 

2566,  2594 

II  Hen.  7,  c.  20  (alienation  of  lands  of  de- 

ceased husband),  1586 
21  Hen.  8,  c.  4  (power  of  sale  by  execatofs), 
8078 

—  c.  5  (administrators),  8047 
23  Hen.  8,  c.  6  (recognisance^,  1147 

26  Hen.  8,  c.  13  (forfeiture),  1518 

27  Hen.  8,  c.  10  (uses),  664 

8.   6   (jointure    in  bar    of    dowerX 

499 
s.  7  (eviction  of  jointress),  509 
c.  16  (Stat,  of  Inrolment),  1884, 

1892 

32  Hen.  8,  c.  9  (pretended  titles),  2421 

—  c.    16,   s.    28   (leases    to    aliens), 

8350 

—  c.  28  (leases  by  husband  and  wife 

and  tenant  in  tail),  1900 
s.  6   (power  of  husband  over  wife*6 
land),  3195 

—  c   34    (breach  of  conditions  and 

covenants),  189,  2171,  2172 

—  c.  87  (arrears  of  rent  due  to  wife 

before  coverture),  3198 

33  Hen.  8,  c  20  (forfeiture),  1518 

—  c.  39  (Crown  debts),  1349,  1351, 

1378,  2241 

34  Hen.  8,  c.  22  (customary  conveyances), 

518 

5  &  6  Edw.  6,  c.  11  (loss  of  dower  by  trea- 

son or  felony),  519 
5   Eliz.   c.  26    (Inrolment    in    Lancaster, 

Chester  and  Durham),  1890 
13  Eliz.  c.  4  (Crown  debts),  1349—1351 

—  c.  5,  ss.  1,  5  (voluntary  deeds  void 

as  against  creditors),  2375 

—  c.  20  (charges  on  benefices),  1238, 

1239 
23  Elis.  c.  8  (inrolment  of  proceedix^  on 
fines),  2566 
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STATUTES,  LIST  OF  {continued).  i 

27  Eliz.  c.  4,  B.  1,  4  (voliintftry  deeda  void   ' 
as  against  purchasers),  2391 
s.  5,  6  (deeds  void  as.  subject  to 
a    power  of   revocation,   2401, 
2402 
ss.  7,  8  (registration  of  utatutes  and 
recognizances),  1149 

29  Eliz.  c.  6  (voluntary  deeds  void  as  against 

creditors),  2375 

30  Eliz.    c.    18    (voluntary  deeds  void  as 

against  purchasers,  2391 
8.  3  (deeds  void  as  subject  to  a 
power  of  revocation),  2401 

31  Eliz.  c.  2  (proclamation  of  fines),  2566, 

2606 
—     c.  6,  s.  5  (simony),  2434 
43  Eliz.  c.  4  (charitable  uses),  732 

21  Jac.  1.  c.   16  (Statute  of  Limitations), 

1338.  2629 

3  Car.  1,  c.  4,  s.  2  (charges  on  benefices), 

1238,  1239 

12  Car.  2,  c.  24,   ss.  8,  9  (appointment  of 

guardian),  3292 

13  &  14  Car.  2,  c.  4  (charges  on  benefices), 

1237 
15  Car.  2,  c.  17,  a.  8  (registration  of  deeds 
in  the  Bedford  Level),  2470 

22  &  23  Car.  2,  a  10  (distribution  of  intes- 

tates^ etfectsi.  1409 
29  Car.  2,  c.  3  (Statute  of  Frauds),  641, 
663 
8. 1  (a  writing  necessary  in  the  crea- 
tion of  interests  de  novo),  1695 
B.  2  (exceptions),  1 695 
s.  3  (a    writing    necessary    to    the 
transfer  of  an  interest),  1695 
s.  4  (agreements  to  be  in  writing), 

1695 
8.  5  (devises),  2748 
s.  6  (revocation  of  wills),  2895 
ss.  7,  8  (declaration  or  creation  of 

trust),  2253 
s.    9    (grants    and   assignments   of 

trusts),  2068 
8.  10  (judgments),  1174 
,  8.  12  (estates  pur  autre  vie),  1438 

8.  18  (recognkances),  1150 
8.  22  (revocation),  2896 

—  c.  31,  s.  25  (distribution  of  intee- 
' iaW  etfects),  nU5 

1  Jac.  2,  c.  17  (distnbution  of  intestateg* 
etteciaL  1417,  1422 

4  &  6  Will.  &  M.    c.    19  (concealment  of 

incumbrances),  1065 
—      c.  20,  8.  3  (registration  of  judg- 
ments), 1189 

6  &  7  Will  3,  c.  14  (registration),  1189 

7  &  8  Will  3,  c.  36  (same),  1189 

—  c  37  (mortmain),  1533 


STATUTES,  LIST  OF  {coniinuefl), 

10  &  11  Will.  3,  c.   16  (posthumous  chil- 

dren), 850 

11  &  12  Will.  3,  c.  4  CRoman  Catholics), 

3364 

—  c.  6  (descent   through  an  alien), 

3361 

2  &  3  Anne,  c.  4  (registration  of  deeds  and 

wills  in  Yorkshire),  2464,  2759 
4  Anne,  c.  16,  s.  12  (payment  of  principal, 
interest,  and  costs),  2252 
8.  15  (deeds  to  declare  uses),  2109 

4  &  5  Anne,  a  16,  ss.  9,  10  (attornment), 

1612 
8.  19  (limitations)^  1338^ 

5  Anne,  c   18  (registration  in  YorKshire), 

1212,  1890,  2464 

6  Anne,  o.  18  (protection  of  cestuis  que  vie), 

447 

—  c.  31,  8.  7  (accidental  fire),  3391 

—  0.  35  (registration  in  Yorkshire), 

1212,  1890,  2464,  2759 
8.  30,  34  (words    ''grant,  bargain, 
and  sell"),  1804 

7  Anne,  c.  18,  s.  2  (presentation  by  joint 

tenants,  &c.),  104 

—  c.  20  (registration  in  Middlesex), 

1212,  2464,  2759 

—  c.  21,  8. 10  (corruption  of  blood), 

1263 
12  Anne,  at.  2,  c.  12,  s.  2  (simony),  2434 

—  St.  2,  c.  1 4, 8. 1  (Roman  Catholics), 

3365 

—  c.  16  (usury),  2439 

3  Geo.  1,  c.  18  (Roman  Catholics),  3364 

4  Geo.  2,  a  28,  8.  1  (holding  over  after  re- 

ceiving notice  to  quit),  564 
8.  5  (distress),  45, 51 
8.  6  (renewal  of  leases),  1939 

8  Geo.  2,  c.  6  (registration  in  Yorkshire), 

1213,  1890,  2464,  2759 

8.  35   (words  ''grant,  bargain,  and 
sell "),  1804 

9  Qeo,  2,  0.    36    (title   and  preamble  of 

Mortmain  Act),  739 
88. 1—3  (mortmain),  740— 4,748,  749 
88.  4,  6  (exemptions),  763,  764 
11  Creo.  2,  c.  17,  s.  5  (Roman  CathoUcs), 
105,  3364 

—  a  19,  8.  15  (apportionment),  67 

8. 18  (holding  over  after  gi>'ing  no- 
tice to  quit),  564 
14  Geo.  2,  c.  20,  s.  6  (recovery),  2707 

8.  9  (estates  pur  autre  vie),  1438 
25  Geo.  2,  c.  6,  ss.  1,  2  (witnesses  to  a  will), 
2754 

—  c.  39  (descent  through  an  alien), 

3361 
29  Geo.  2,  c.  36  (inclosure  for  planting), 
132,  n.  («) 
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STATUTES,  LIST  OF  {roHtinucd). 

81  Geo.  2,  c.   41  (mclosure  for  planting), 

132,  n.  («) 
5  Geo.  3,  c  17  (rent  oat  of  inoorpore*!  he- 

reditJunent«X  52 

17  Geo.  3,  c.  26,  B.  6  (contncts  for  uinai- 

ties),  3298 

18  Geo.  3,  c.  60  (Roman  Catholics),  3364 
25  Geo.  3,  c  35  (Crown  debtorn),  1883 
31  Geo.  3,  c.  32  (Roman  Catholics),  3364 
33  Geo.  3,  c.  13  (commencement  of  the  ope- 
ration of  statates),  2559 

36  Geo.  3,  c.  52,  b.  31  (pavment  of  legacy 
to  an  infant),  3322 

38  Geo.   3,  c  87,  a.  6  (age  of  executor), 

3043 

39  Ciea  3,  c.  93  (corraption  of  blood),  1263 
39  &  40  Geo.  8,  c.  88,  s.  12  (escheat),  1434, 

n.(/). 

—  c.  98,  88.  1,  2  (accumulation),  708, 

709 

41  Grea  3,  c.  109  (Incloeure  Consolidation 

Act),  132,  n.  («) 

42  Geo.  3,  c  116,  as.  52,  154  (land-tax),  47, 

427 

43  Geo.  3,  c.  30  (Roman  Catholics),  3364 

—  c.  84,  8.  10  (charges  on  benefices), 

1239 

—  c  108  (exemptions    from   Mort- 

main Act),  782 
47  Geo.  3.  sess.  2,  c.  24  (escheat),   1434, 

53  Geo.  3,  c.  141,  ss.  2,  8,  10  {annuities), 

39,  3298 

54  Cweo.  3, c.  145  (corruption  of  blood),  1268 

—  (forfeiture),  1522 

—  c.    168    (attestation  of   appoint- 

ments), 2125 

55  Geo.  3,  c  192  (surrender  to  the  use  of  a 

wiU),  2968—2973 
57  Gea  8,  c.  99,  a.  1  (charges  on  benefices), 

1239 
59  Geo.  3,  c  94  (escheat),  1434,  n.  (/) 
3  (jreo.  4,  c.  92  (inrolment  of   annuities), 
39 

5  Geo.  4,  c.  84,  s.  26  (property  of  felons), 

1526 

6  Geo.  4,  c  17  (escheat),  1434,  n.  (/) 

7  Geo.  4,  c.  75  (inrolment  of  annuitiesX  39 

9  Geo.  4,  a  31,  8.  2  (petit  treason),  519 

—  c.  83,  s.  24  (New  South  Wales), 

766 

—  c.  86  (Mortmain),  745,  746,  786 

—  c.  94,  B.   1  (resignation  of  bene- 

fices), 2437 

10  Geo.  4,  c.  7,  s.  23  (Roman  Catholics), 

8364 

—  c.  25,  8.  37  (Greenwich  Hospital), 

782 

11  Geo.  4  &  1  WilL  4.  c.  47  (debts),  1365 
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STATUTES,  LIST  OF  {continued). 

11  Geo.  4  &  1  Will.  4,  c.  47,  ss.   1—6,  g 

(devises  made  void   as  m^aiust 

covenantees  or  obligees^  &c^  oi 

the  devisor),  1865 
s.   11  (conveyance  by  infant  under 

decree  for  sale  for  payment  of 

debts),  1370 
s.  12  (conveyance  by  persons  havtEig 

a  limited  interest,  &c.^  under  a 

decree  for  sale  for  payment  ci 

debts),  1370 

—  a  65,  88.  3—6,8,9    (admittanee 

of  persons  under  disability),  2723 
8.  11  (common  recovery  of  copyholds 
of  married  women),  3181 

1  WnL  4,  c.  40,  88.  1,  2  (lightof  executon 

to  undisposed-of  readue),  8079, 
8080 

—  c.   46,  SB.  1 — 3  (illusoiy  appoint- 

ments), 2139 

—  c  65, 88.  Z—S  (admittance  to  copy- 

holds), 3303 
88.  12,  14—16.  20  (leases  to  mankd 
womenX  8166,  3167 

—  c.  65, 88. 12, 15  (infants  surrender^ 

ing  leases  and  taking  new  ones), 
8304 

8.  17  (granting  leases  of  estates  ol 
infants),  3306 

8.  18  (renewal  of  leases),  1940 

SB.  16, 20  (leases  by  married  women), 
8167 

SB.  16,  18,  20,  21  (infant  accepting 
surrenders  of  leases  and  grant- 
ing new  ones),  3305 

8.  26  (agreements  on  behalf  of  in- 
fants), 3309 

2  &  3  WilL   4,  c  71  (shortening  time  for 

prescription),  1451,  1458 
88.  1,4  (rights  of  common  and  other 

profits  k  prendre),  1451, 1454 
88.  2,  4  (rights  of  way  and  other  ease- 
ments), 1452, 1454 
SB.  8,  4  (lightX  1453,  1454 
—       c.  115  (Roman  Catholic  charitiea), 
732 

3  A   4  Will.  4.  c.    27   fSttnte  of  lA^it^ 

tijns),  1475—1504 
a   1    (interpretation  daose),   1475, 

n.  (6) 
8.  2  (general  rule  as  to  recovery  d 

land  for  rent),  1475 
B.  3  (when  right  shall  be  deemed  to 

have  accrued;,  1478 
88.  4,  5   (when  a  remainderman  or 

reversioner  shall  have  a  new 

right),  1481 
8.  6  (accruer  of  right  to  an  admims- 

trator),  1482 
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STATUTES,  LIST  OF  (conUnued^, 

3  &  4  WiU.  4,  c.  27,  a.  7  (accruer  of  right  in 

case  of  a  tenancy  at  will),  1483 

8.  8  (accruer  of  right  in  case  of  a 

tenancy  from  year  to  year,  or 

for  some  other  period  without  a 

lease),  1483 

8.  9  (accruer  of  right  in  case  of  rent 

wrongfully  received),  1484 
8.  10  (mere  entry  not  to  be  deemed 

possession),  1485 
s.  11  (continual  claim),  1485 
B.  12  (possession  of  one  coparcener, 
joint  tenant  or  tenant  in  com- 
mon), 1486 
s.  13  (possession  of  a  younger  bro- 
ther or  other  relative),  1486 
s.  14  (acknowledgment    in    writing 
to  the  person  entitled  or  his 
agent),  1487 
8.  15  (case  of  possession  not  being 
adverse  at  the  time  of  the  Act), 
1488 
B8.  16—19  (disabiHties),  1489 
8.  20  (when  the  right  to  an  estate  in 
possession  is  barred,  the  other 
rights  of  the  same  person  shall 
be  barred),  1490 
8.  21  (bar  to  a  tenant  in  tail,  a  bar 
to  those  whom  he  might  have 
barred),  1491 
8.  22  (possession  adverse  to  tenant 
in  tail,  adverse  to  persons  he 
might  have  barred),  1491 
8.  28  (other  cases  where  estates  to 
take  effect  after  or  in  defeasance 
of  estate  tailshall  be  barred),1492 
8.  24  (suits  in  equity),  1493 
8.  25  (accruer  of  right  in  cases  of 

express  trust),  1494 
8.  26  (accruer  of  right  in  cases  of 

fraud),  1495 
8.  27  (jurisdiction  of  equity  to  refuse 

reUef),  1496 
a.  28  (barring  mortgagor),  1497 
8.  29  (bar  to  ecclesiastical  or  eleemo- 
synary corporation  sole  in  re- 
gard to  land  or  rent),  1498 
88.  30,  31,  83  (bar  to  right  of  presen- 
tation or  advowson),  1499 
8.  34  (extinction  of  the  right,  as  well 

as  the  remedy),  1500 
8.  35  (receipt  of  rent  to  be  deemed  a 

receipt  of  profits),  1500a 
8.  36  (abolition  of  real  and  mixed 

actions),  1501 
8.  39  (no  descent  cast,   discontinu- 
ance, or  warranty,  to  defeat  a 
right  of  entry  or  action),  1502 
8.  40  (bar  to  money  charged  upon 


STATUTES,  LIST  OP  (cotUinued). 

or  payable  out  of  land,  and  to 

legacies),  1508 
3  &  4  Will  4,  c.  27,8.  41  (arrears  of  dower), 

491 
8.  42  (arrears  of  rent  and  interest), 

83,  1006 

—  c.  42,  8.  3  (time  for  bringing  action 

or  suit),  1006,  1339 

—  c.  74  (Fines  and  Recoveries  Act). 
8.    2    (abolition    of   fines    and   re- 
coveries), 2568,  2660 

8.    8  (assurances  by  persons  liable 
after  the  31st  Dec.,  1833,  to  levy 
a  fine  or  suffer  a  recovery),  2184 
ss.  4 — 6  (fine  or  recovery  of  lands  in 
ancient  demesne),  2717 — 2719 
8.  5  (fine  or  recoveries  in  unautho- 
rized court),  2569,  2661 
8.  7  (errors  in  fines  rectified),  2570 
8.  8   (misnomer,   misdescription,   or 

omission  in  recoveries),  2662 
s.  10  (non-enrolment  of  the    deed 
making  the  tenant  to  the  writ 
for  suffering  a  recoverv),  2662 
8.  11  (omission  to  make  ue  tenant 

to  the  writ),  2662 
s.  14  (warranty),  425 
s.  15  (power  of  disposition  of  en- 
tailed land),  2185 
B.  16  (exception  in  the  case  of  a 
tenant    in    tail  ex    provisione 
viri),  2186 
8.  18  (exception  in  the  case  of  ten- 
ants   in  tail    restrained    from 
barring  their  estates  tail,  an^ 
tenants  in  tail  after  possibility 
of  issue  extinct),  2186 
8.  19  (power  to  enlarge  base  fees), 

2187 
8.  20  (expectancies  of  issue  in  tail), 

2186 
8.  21  (disposition  by  a  tenant  in  tail 

for  a  limited  purpose),  2188 
s.    22    (protector    where   none  ap- 
pointed), 2189 
8.   23   (protector  in  case    of  part- 
owners),  2190 
s.  24  (protector  in  the  case  of  a 

married  woman),  2191 
88.  26,  27,  28,  31  (persons  who  are 

not  to  be  protectors),  2192 
8&  29, 30  (protector  in  the  case  of  an 
estate  disposed  of,  or  created 
out  of  a  remainder  or  a  rever- 
sion before  Dec.  31, 1833),  2193 
8. 32  (power  to  appoint  protector),21 94 
8.  33  (where   the   Lord   Chancellor 
or  the  Court  of    Chancery    is 
to  be  the  protector),  2195 
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STATUTES,  LIST  OF  (continued), 
8  &  4  WiU.  4,  c  74,  as,  34,  35  (how  far 
protector's  consent  is  required), 
2196 

B.  36  (protector  to  have  absolute  dis- 
cretion), 2197 

s.  38  (confirmation  of  a  voidable 
estate  by  a  subsequent  disposi- 
tion), 2198 

8.  39  (enlargement  of  a  base  fee  by 
union  with  the  remainder  or  re- 
version), 2199 

B.  40  (mode  of  assurance  by  a  tenant 
in  tail),  2200 

8.  41  (enrolment  thereof),  2202 

8.  42  (protector's  consent,  how 
given),  2204 

s.  43  (consent  by  a  distinct  deed, 
how  construed),  2204 

s.  44  (consent  not  revocable),  2205 

B.  45  (consent  of  a  married  woman 
as  protector),  2206 

8.  46  (enrolment  of  consent  by  a 
distinct  deed),  2204 

B.  47  (exclusion  of  the  aid  of  a  Court 
of  Equity),  2207 

ss.  48, 49  (consent  of  the  Lord  Chan- 
cellor or  Court  of  Chanceiy), 
2208 

8.  50  (application  of  previous  clauses 
to  copyholds,  with  exceptions), 
2209 

8.  51  (protector's  consent  by  deed), 
2210 

s.  52  (protector's  consent  when  not 
by  deed),  2211 

8.  53  (equitable  estates  tail  in  copy- 
holds), 2212 

8.  54  (enrolment,  except  on  court 
rolls,  not  necessary),  2213 

8.  56  (power  of  commissioner  to 
dispose  of  entailed  lands), 
2215 

8.  57  (power  of  commissioner  to 
dispose  of  land  wherein  the 
bankrupt  has  a  base  fee), 
2216 

8.  58  (protector's  consent),  2217 

8 .  59  (enrolment  of  deed  of  disposi- 
tion and  consent),  2218 

88.  60,  61  (enlargement  of  base  fees 
in  the  event  of  there  being  no 
protector),  2219 

8.  62  (confirmation  of  voidable  es- 
tates by  a  subsequent  disposi- 
tion), 2220 

8.  63  (acts  of  a  bankrupt  in  regard 
to  his  estate  tail  void  against  a 
disposition  by  the  commis- 
sioner), 2221 


STATUTES,  LIST  OF  (conlintud). 
3  &  4  Win  4,  c.  74,  8.  64  (power  reserved 
to  the  bankrupt  himself  by  the 
statute),  2222 

8.  65  (disposition  after  the  bank- 
rupt's decease),  2223 

s.  66  (disposition  of  copyholds  to 
operate  as  a  surrender),  2224 

8.  67  (rents,  covenants,  and  condi- 
tions), 2225 

B.  71  (disposition  in  the  case  of  ukk 
ney  subject  to  be  invested  in 
land  which  is  to  be  entaOed), 
2226 

8.  74  (commencement  of  operation 
of  an  inrolled  deed),  2203 

8.  77  (power  of  disposition  conferred 
on  married  women  by  the  Act), 
2227 

8.  79  (acknowledgment  of  disposi- 
tion), 2228 

88.  80—85,  87—89  (forms  to  be  ob- 
served  on  acknowledgments), 
2229 

s.  86  (relation  of  deed),  2230 

8.  90  (equitable  interests  in  copy- 
holds), 2231 

8.  91  (dispensation  with  the  hus- 
band's concurrence  in  certain 
cases),  2232 

—  c.  87  (defects  In  awards),  1 32  n.  (#) 

—  c.  104  (real  estate  to  bo  assets  f(v 

payment  of  debts),  1122,  1366, 
1400 

—  c.  105  (Dower  Act),  528  el  seq, 

s.  I  "{Tnterpi-etation  clause),  529,  n.  (*) 
8.  2  (dower  of  equitable  estates),  475 
8.  3  (right  of  entry  or  action),  476 
.  8.  4  (dower  barred  by  alienation),  529 
a.  5  (dower  affected  by  charges,  &c.), 

532,  538 
sa  6,  7  (dower  barred  by  dedaia- 

tion),  580 
8.  8  (dower   subject   to   conditions, 

&C.),  532 
SB.  9,  10  (testamentary  disposition  in 

bar  of  dower),  531 
B.  11  (agreement  not  to  bar  dower), 

534 
8.  18  (dower  ad  ostiimi  eccleais  and 

ex  assensu  patris),  473 
8.  14  (saving  clause),  535 

—  c.  106  (Inheritance  Act). 

8. 1  (interpretation  clause),  page  501, 
n.  (e) 

8.  2  (from  whom  descent  is  to  be 
traced),  1290 

8.  3  (devise  to  heir  of  testator.  Li- 
mitation to  the  grantor  or  his 
heirs),  1271,  n.  (rf),  1291 
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STATUTES,  LIST  OF  {conlinued). 
a  A4  Wi'lli^P.  lOft   8.  4  (limitation  to  the 
heir  or  nein  of  the  body  of  a 
person's  ancestor),  1291 
B.  7  (what  line  is  to  be  preferred), 

1302 
8.  8  (  preference  of  mother  of  more 
remote  male  ancestor  and  her 
descendants),  1303 
B.  9  (half  blood),  1304 
s.  10  (corruption  of  blood),  1263 
4  &  5  Will.  4,  c.  22,  ss.   1-^3  (apportion- 
ment), 69 

—  c.  23,  8.  2  (exemption   from  es- 

cheat), 1433 

—  c.  29,  ss.  1,  2,  6,  6  (power  to  lend 

money  on  real  securities  in  Ire- 
land), 3103 

6  &  7  WiU.  4,  0. 71  (commutation  of  tithes), 

72,110,111,115 

s.  71  (merger  of  tithes  or  tithe  rent- 
charges),  110,  111 

s.  86  (apportionment  of  rentchazges 
under  Tithe  Act),  72 

—  c.  115  (inclosure),  132  n.  (<) 

7  Will.  4  &  1  Vict.  c.  28  (recovery  of  land 

mortgaged),  1480 

—  a    69  (commutation    of    tithes), 

110,  n.  iff) 
1  Vict  c.  26  (Wills  Act>.  2764.  27i 


tation  clause).  Set 


^j>- 


s.  1  (interpretation  clause).  See 

DENDA. 

a.  2  (repeal  of  certain  Acts),  1438, 
2968 

8.  3  (general  power  of  disposition), 
1488,  2727—9,  2790 

sa.  4,  5  (devises  of  copyholds  and  cus- 
tomaiy  estates),  2969,  2976 

ss.  3,  6,  34  (estates  pur  autre  vie), 
1438 

s.  7  (a^e  of  testators),  8292,  3314 

8.  8  (wills  of  married  women),  3172 

8.  9   (signature   and  attestation  to 
wills),  2123,  2764,  2767 

B.  10    (appointments)^    908,    2113, 
2123 

ss.  11, 12  (soldiers'  and  sailors'  wills), 
2764,  2766 

8. 13  (publication),  2769 

8.  14  (incompetency  of  attesting  wit- 
ness), 2770 

&  15  (gifts    to   attesting    witness), 
2771 

8.  16  (creditor  attesting  to  be  ad- 
mitted a  witness),  2772 

8.  17  (executor  to  be  admitted    a 
witness),  2773 

SB.  18—20,  23  (revocation  of  wills), 
2920 2,  2924 

8.  21  (alterations  in  wills),  2774 

VOL.  II. 


STATUTES,  LIST  OF  (continued), 
I  Vict,  a  26,  8.  22  (revival  of  will),  2939 

8.  24  (at  what  time  a  will  speaks), 
2816 

8.  25  (residuary  devise),  2945 

8.  26  (general  devise  to  include 
copyholds  and  leaseholds),  2955 

8.  27  (general  gift  to  include  pro- 
perty subject  to  the  general 
power),  2144 

8.  28  (devise  without  words  of  limi- 
tation), 57,  383 

8.  29  (want  or  failure  of  issue),  418, 

ss.  30,  31  (devise  to  trustees  or  exe- 
cutors), 383 

SB.  32,  83  (lapse),  2933 

s.  34  (cases  to  which  Act  is  not  to 
extend),  1438,    page  1024,  n. 

(r) 

1  &  2  Vict.  c.  64,  SB.  1 — 4  (merger  of  tithes) 

no,  111 

—  c.  106  (mortgage  of  benefice),  996 

—  c.  110,  s.  11  (extension  of  creditor's 

remedy),  1155,  1226 
s.  13  (judgment  to  be  a  charge), 

1160, 1177,  1178, 1367, 1873 
8.  14  (charging  orders),  1179 
8.  17  (interest  on  judgment  debts), 

1183,  1344,  n.  (r) 
8.  18   (decrees,    &c,  of    Courts    of 

Equity,  ftc,  to  have  effect  of 

judgments),  1184 
B.  19  (registration  of  judgments,  &c.), 

1190, 1191 
8. 21  (judgments  of  palatinate  courts), 

1209 
8.  22  (removal  o£  judgments   into 

superior  courts),  1210 

2  Vict  c.  11,  88.  1 — 5  (registration  of  judg- 

ments, &C.),  1190,  1193,  1195, 

1202 
8. 7   (registration  of   lis    pendens), 

1206 
ss.  8—11  (Crown  debts),  1851,  1355, 

1356,  1358 
2  &  3  Vict.  c.  60,  86.  1,  2  (sale  or  mortgage 

for  payment  of  debts),  1371 

—  c  62  (commutation  of  tithes),  110, 

n.  ig) 
B.  1    (preservation    of    charges    on 

tithes  merged),  112 
88.  2  ,4  (apportionment  of  chargeB  on 

tithes  merged  and  not  merged), 

112a 
8.  6  (merger  of  tithes  of  glebe),  113 
8.  19  (commutation  of  tithes,   110, 

n.(t) 
8  &  4  Vict  c.  15  (commutation  of  tithes), 
110,  n,  iff) 

—  c  81  (indosuie),  132,  n.  (<) 

Z  7, 
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STATUTES,  LIST  OF  (etmHnued). 
8  ft  4  Vict.  c.  42,  B.  28  (interest),  1844, 
n.(r). 
—      c.   82,  8.  1    (jud|i;ineiit  debtors), 
1179 

B.  2  (registntioii  of  judgments,  ftc.), 
1218 
4  Vict  c  21,  8.  2  (lease  for  a  year),  2097 
4  ft  5  Vict  a  35,  s.  13,  ftc.  (commntation 
of  manorial  rights),  818,  343 

8.  50  (apportionment  of  rentcharges 
nnder  Copyhold  Act),  72 

Bs.  56,    57   (voinntary  enfranchise- 
ment), 319 

s.  64  (title  to  lands  volnntarily  en- 
franchised), 320 

88.  68,  69  (charge  of  expenses  of 
voinntary  enfranchisement),  321 

68. 70 — 72  (charge  of  consideration  for 
Tolnntary  enfranchisement),  322 

88.  79,  80  (cesser  of  customs  as  to  de- 
scent, dower,  freebench,  and 
curtesy),  323 

8.  81  (effects  of  voluntary  enfran- 
chisement), 138,  324 

8.  82  (rights  not  affected  by  volun- 
tary enfranchisement),  325 

B.  85  (partition  of  copyholds),  1966 

88.  87,  88,  91  (grants  and  admit- 
tances), 2721 

8.  90  (presentment),  2713 
5  Vict.  sess.  2,  c.  32  (neglect  and  omis- 
sions as  to  fines  in  Wales  and 
Cheshire),  2572 

8.  3  (certain  recoveries  in  Wales  and 
Cheshire  made  valid),  2663 

5  ft  6  Vict.  c.  64  (commutation  of  tithes), 

110,  n.  {g),  (t) 

6  ft  7  Vict  c.  28, 88. 1—3,  6  (consideration 

for  voluntary  commutation  or 
enfranchisement),  326 

—  c.  37,  8.  22  (gifts   to   Ecclesias- 

tical Commissioners),  782 

7  ft  8  Vict  c.  55,  8.  5  (consideration  for 

voluntary  commutation  or  en- 
franchisement), 327 

—  c.  66,  88.  8—5  (aliens),  3350 

—  c  76  (Act  to  simplify  Transfer  of 

Property),  1716 

8.  2  (Uveiy),  14,  1852 

(enrolment),  1891,  2105 
(lease  for  a  year),  2105 

B.  3  (exchange,  partition,  and  assign- 
ment to  be  by  deed),  1611, 1955, 
1975,  2068 

B.  4  (leases  and  surrenders  to  be  by 
deed),  1611,  1951,  2059 

8.  5  (assignments  of  future  interests 
and  rights  of  entry),  2422 

8.  6  (word  "  grant "),  1804 


STATUTES,  LIST  OP  {conUnuedi. 

7  ft  8  Vict  c.  76,8.  6  (word  "exchange*), 

1960 

8.  7  (operation  of  feoffment),  1864, 
1865 

8.  8  (contingent  remainders),  854 

s.  9  (reconveyance  of  mortg^^ed  es- 
tate), 1110 

8.  10  (power  to  give  reoeipts),  3123 

8.  11  (indenting),  1715 

(parties  to  deeds),  1733 

8.  12  (remedies  for  rents  and  co* 
venants  wh^re  revertsion  is 
merged),  1613,  1952 

8  ft  9  Vict  a  59,  8.   2  (Jewish  charitieBX 

732,  n.  (») 
—      c.  106  (Act  to  amend  Law  of  Besl 
Property),  1110 
s.  1  (repeal  of  7  ft  8  Vict  c  76.  ss.  2, 

8),  854,  1891,  3128 
8.  2  (hereditaments  to  lie  in  Hveiy), 

14,  1852,  2105 
s.  8   (leases  to  be  by  deed),  1611, 
1951 
(surrender  to  be  by  deed),  1611, 

1861,1951,2059 
(partition  to  be  l^  deed),  1975 
(assignments  to  be   by  deed), 

2068 

(exchange  to  be  by  deed),  1955 

(feoffment  to  be  by  deed),  18^ 

8.  4  (operation  of  a  feoffment),  1804, 

1864 

(condition  in  law  on  a  paitition) 

1974 
(condition  in  law  on  exchange), 

1960 
(word    "give"   t>r     « giant*^, 
1804 
8.  5  (indenting),  278, 1715 

(parties  to  deeds),  1733,  1797 
8.  6  (assigzmients  of  future  intereBti, 
possibilities,    and    rights     of 
entry),  2421 
s.  7  (disclaimer  by  married  womoi), 

3169 
8.  8  (contingent  remainders),  854 
B.   9   (merger  of    reversion),  1613, 
1952 

—  c.  112,  88.  1—3  (satisfied  temis), 

576—8 

—  c.  118  (inclosure,  exchange,  parti- 

tion), 132,  n.  (a) 

—  a  119  (concise  conveyances),  1843, 

2233 

—  c.    124    (concise    leases),    1843, 

2234 
9  ft  10  Vict  c.  70  (inclosure),  132,  n.  [s] 
—    c.  73  (commutation  of  tithes),  110, 
iL[g) 
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STATUTES,  LIST  OF  [conUnued), 

9  &  10  Vict.  c.  73,  88. 1—11  (redemption  of 

tithe  rentcharges),  114 
88.  18—20  (merger  of  tithes),  111 

10  &  11  Vict.  c.  96, 8.  1  (payment  or  tranBi 

fer  into  Court  of   Chanceir), 
3159 

—  c.   104   (commutation  of  tithes), 

110,  n.  ig) 
.  —      c.  119  (inclosure),  132,  n.  («) 

11  &  12  Vict  c.  70  (proclamations  on  fines), 

2571 

—  c.  87  (conveyance  under  decree  for 

sale  for  payment  of  debts),  1372 

—  c.  99  (inclosure),  132,  n.  (s) 

12  &  13  Vict.  c.  26  (defective  leases),  2176— 

2181 

—  a  74  (payment  or  transfer  into 

Court  of  Chancery),  3159 

—  a  83  (inclosure),  132,  n.  («) 

~      c.  89  (certificate  of  Lords  of  the 
Treasury),  1857 

—  c.  106  (Bankrupt  Law  Consolida- 

tion Act),  1554  et  aeq, 

8.  48  (orders  in  Chancery  and  bank- 
ruptcy), 1187 

8.  125  (goods  in  possession,  &c.,  of 
bankrupt),  1568 

8.  126  (alienations  by  traders  in  in- 
solvent drcumstanoes),  1574 

88.  133,134(transaction8  not  affected 
by  bankruptcy),  1578, 1579 

8.  141  (personal  estate  to  vest  in 
assignees),  1565 

8.  142  (real  estate  to  vest  in  as- 
signees), 1558 

8. 143  (registration),  1586 

8.  145  (asdgnees  accepting  or  declin- 
ing, or  not  electing  either  to  ac- 
cept or  decline,  any  land  subject 
to  a  perpetual  yearly  rent  or 
any  lease),  1562 

8.  146  (assignees  not  electing  to 
either  abide  or  abandon  any 
agreement  for  purchase  of  real 
estate),  1568 

B.  147  (powers  for  bankrupt's  bene- 
fit may  be  executed  by  assig- 
nees), 1567 

s.  148  (ordering  bankrupt  to  join  in 
conveyances),  1585 

8. 1 49  (estates  granted  by  a  bankrupt 
subject  to  a  condition  or  proviso 
for  redemption),  1564 
—    c.  110  (defective  leases),  2182 
18  Vict.  c.  17  (defective  leases),  2182-3 
18  &  14  Vict.  c.  60  (Trustee  Act,  1850), 
1968,  3132—3142.    See  Tbus- 

TEES. 

—    s.  46  (escheat),  1438 


STATUTES,  LIST  OF  (eonHnued), 

13  k  14  Vict  c.  97,  8.  6  (duty  payable  in 

respect  of  a  lease  for  a  year), 
2106 

14  &  15  Vict.  c.  25, 8. 1  (extension  of  occu- 

pancy in  lieu  of  emblements), 
436,  567 

—  c.  53  (commutation  of  tithes),  110, 

—  a   83,  8.  7  (jurisdiction  in  bank- 

ruptcy), 1187 

—  c.  97,  SB.  8,  24  (gifts  to  Ecclesias- 

tiad  Commissioners),  782 

15  &  16  Vict.  c.  51,  8.  1  (oompukoiy  en- 

franchisement),  328 
88. 7,  9  (compensation  for  compulsory 

enfranchisement),  380 
8.  10  (priority  of  charge  of  compensa- 
tion for  compulsory  enfranchise- 
ment), 331 
8.  11  (deed  of  enfranchisement),  832 
s.  12  (certificate  of  charge),  333 
8.  13  (transfer  of  charge,  333 
88.  25,  26  (enfranchisement  avoided 

by  offer  to  purchase),  334 
8.  27   (compulsory  enfranchisement 

of  customary  freeholds),  335 
88.  31,  32  (charge  of  expenses),  337 
8.  34  (cessor  of  customs  as  to  descent, 
dower,  freebench,  and  curtesy), 
338 
8.  36  (power  to  sell  rentcharge),  839 
BBL  37, 38  (redemption  of  rentcharge), 

840 
8.  45  (saving  of  commonable  rights), 

188,  341 
8. 48  (what  lights  not  affected  by  com- 
pulsory enfranchisement),  842 
8.  53  (Act  to  be  deemed  part  of  pre- 
vious Copyhold  Acts),  843 

—  c.   55  (extension  of  Trustee    Act, 

1850),  8143—9 

—  c.  76,  88.  219,  220  (redemption  of 

mortgage  at  law),  997 

—  c  79  (inclosure),  182,  n.  [s) 

—  c   86,  8.   48   (sale  of  mortgaged 

estate),  1025 

16  &  17  Vict,  a  51  (succession  duty),  page 

514,  n.  (a) 

—  c.  57  (enfranchisement  of  copy- 

holds), 344 

—  a   70  (Lunacy  Kegulation   Act, 

1853),  2723,  3346,  8347 

—  c.  107,  SB.  196, 197  (obligations  to 

the  Crown),  1359,  1860 

—  c.  124  (commutation  of  titheu), 

110,  n.  {g) 

—  a  137  (charitable  trusts),  page  291, 

n.(y) 

z  z  2 
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STATUTES,  LIST  OF  {eomtmu^ 

17  k  18  Vict  e.  36  (reyiislratioD  of  tailb  of 

nle),  18»2,  2471^5 

—  c  75  (acknowladgmento  of  married 

womeii  tekea  by  persons  inie- 
rated),  2229 

—  c.  90    (inrolment  of  aniraities^ 

usury),  40,  2439 

—  c.  97  (ioclosure),  132,ii.  (<) 

~      c  104, 8. 69  (morigsgeof  ship),  1138 

—  c.    113   (payment    of     mortgage 

debto),  1391,  1396,  1397,  2912, 
and  Addenda  to  1393a 

18  Vict  c  18  (amendment  of  Lnnacy  Regu- 

lation Act,  1852),  8347 

—  c.    15    (protection  of  purchasers, 

mortgagees,  and  creditors,  39, 
40, 1113 

18  &  19  Vict.  c.  43  (marriage  settlements), 

3310 

—  c.  124  (cfaaritieB),  page  291,  n.  (y) 

19  k  20  Vict  c.  94  (customary  distribu- 

tion), 1429 

^    Q7    ^     ft     1ft     19  rKmtt>iJff««V 

1888.1839 

—  c.  120  (leasea  and  sales  of  settled 

estates),  1615,  3307 

20  k  21  Vict  c.  31  (inclosure),  132,  n.  (<) 

—  a   57  (reversionary  interests  and 

powers  of  married  women),  3202 

—  c  77  (probate),  3050, 8052—3, 8086 

—  c.  85,  SB.  21,25,  26  (married  women 

deserted  or  separated),  3186 — 
8190 

21  &  22  Vict  c.  77  (leases  and  sales  of 

settled  estotes),  1615,  1908 
^      c.  94  (the  Copyhold  Act,  1858). 

a.  6  (enfranchisement),  829 

SB.  21,  25  (charge  of  consideration 
money),  845,  349 

8.  22  (charge  of  value  of  land  given 
as  enfranchisement  considera- 
tion), 346 

s.  28  (power  to  lord  to  charge  land 
purchased),  347 

SS.24 — 27(cliaige  of  expenses),  348 — 
351 

ss.  28—30  (certificates  of  charge), 
352—4 

B.  31  (lord's  charge  to  be  appurte- 
nant to  the  manor),  355 

s.  83  (priority  of  charge),  356 

&  84  (charge  not  to  merge),  857 

s.  35  (recovery  of  sums  charged),  358 
(land  charged  with  enfranchise- 
ment considerations  as  on  mort- 
gage in  fee),  358 

s.  52  (construction  of  Act),  359 

—  c.  95.  s.  16  (probate),  3086 

—  c.  108   (order  of  protection  and 


STATUTES,  LIST  OF  {contUtMtd). 

deeree    for    sepaiatian),    3188 

—8191 
22  &  28  Vict  c.  85  (Law  of  Property  sad 

Trustees' ReUef). 
SB.  1,  2  (licence  to  assign,  Ac),  186 
s.  3  (benefit  of  conditions  or  powers 

of  re-entiy),  190 
SB.  4 — 9  (insurance),  page  682,  n.  (6) 
a  10  (release  from  a  rnit-chaige),  66 
s.  11  (release  from  a  judgment),  1234 
8.  12  (appointments),  2113,  2128 
s.  18  (payment  by  mistake),  1664,  n. 

(ft) 
SB.  14 — 18  (raising  money  by  sale  or 

mortgage),  967—971 

SB.  19, 20  (descent),  1290 

s.  21  (asBignment),  2078 

s.  22  (judgments),  1352 

B.  23  (power  to  give  reoeipts),  1673 

bl  24  (fraud  of  vendor  or  mortgBgor), 
page  628,  n.  («) 

B.  25  (interpretation  daose).  Ad- 
denda 

a  26  (payments  or  acts  under  a  power 
of  attorney),  957 

SB.  27,28(liabi]ityof  executors),  1815, 
1816 

s.  29  (notices  to  creditorsX  3058 

B.  31  (trustees'  indemnity  and  re- 
imbursement), 3107 

s.  32  (investment),  3098 

—  c  43  (inclosure),  132,  n.  («) 

—  c.   61,  s.  5  (married  women  di- 

vorced), 8291 
28  k  24  Vict,  c  38,  b&  1—5  (judgments, 
ftc. ),  1192, 1 194, 1 199, 1200, 1209 
8.  6  (waiver  of  covenant  or  condi- 
tion), 186 
B.  7  (scintilla  juris),  671 
8.  8  (fraud),  page  628,  n.  {e) 
s.  12  (investmentX  3093 
s.  13  (property  of  intestates),  1506 

—  c.  93  (tithes),  110,  n.  {g),  114 

—  c.  115,8.  1  (bonds  tothe  Crown), 

1861 
s.  2  (judgments),  1235 

—  c.  134, 136  (charities),  page  291, 

n.  (y) ;  par.  782,  n.  (n) 

—  c  145,  SB.  1—10, 81—84  (powoB  of 

sale,  exchange,  sad  renewal  of 

leases),  8114—3127 
SB.  11 — 24  (powers  to  sell,  insure,  and 

appoint  receivers),  1039—1052 
8.  25  (investment),  3094 
8.  26  (maintenanceX  8332 
8.  27  (new  trusteeB),  8155 
8.  29  (power  to  give  receipts),  1673, 

3128 
8.  30  (powers  of  execators),  3085 
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STATUTES,  LIST  OF  {continued). 
24  Vict,  a  9  (charities),  786—791 

24  &26  Vict  a  114  (domicile),  2776—2780 

—  c   184,   SB.  114,  115  (bankrupts), 

1559,  1560 
SB.  187, 192, 194, 196, 197, 200  (deeds 
of  arraDgement  and  oompofd- 
tion),  2820-  4 

25  &  26  Vict.  c.  17  (charities),  792—7 

—  c.  53  (Land  Registry  Act),  1507— 

1514,  2235 

—  c.  63,  8.  8  (ships),  1140 

—  a  67  (decUttation  of  titie),  1507  — 

1512 

—  0.  86,  ss.  1 — 15  (insane  persons), 

3348 

—  c  108  (minerals),  page  734,  n.  (/), 

page  738.  n.  («;),  par.  3160 
—      c.  112  (charities),  page  291,  n.  (y) 

26  k  27  Vict  c.  106  (charities),  798 

27  Vict.  c.  18  (charities),  799—802 

27  k  28  Vict.  c.  45  (settled  estates),  1615, 

1908 

—  c.   112   (judgments),   1160,  n.  {q), 

1168,  1201,  1228—1280 

28  k  29  Vict  c.  72  (wills  of  seamen),  2765, 

n.  («) 

29  k  30  Vict.  c.  57  (charities),  808—6 

—  a  96,S8. 1— 5(registration),  248 1  —5 

30  k  31  Vict.  c.  47  (re^stration),  1208 

—  c.  69  (debts),  1393,  and  Addenda 

to  1393a 

—  a  132  (investment  of  trust  funds), 

8093 

31  Vict.  c.  4,ss.  1 — 3  (reversionaxy  interest), 

2847 

31  k  32  Vict  c.  40  (partition),  1969 

s  12  (partition),  624,  a  {d),  640,  n. 
(p),  654,  n.  (p) 

—  c.  44,  ss.  1,  2  (charities^,  783,  784 
8.  3  (enrolment),  807 

—  c.  54  (judgments  and  decreets)  ,1 236 

32  k  33  Vict  c.  46  (debts),  1368 

—  c.    71    (Bankruptcy    Act,    1869), 

1688-1610 

—  c.  110  (charities),  page  291,  n.  (y) 

33  k  34  Vict  c.  14,  s.  2  (aliens),  3362 

—  c.  23  (forfeiture),  1528 

8.  2  (escheat  for  crime).  Addenda 
to  1430 

—  c.  34  (investment  of  trust  funds), 

809—811 

—  c.  35  (apportionment),  70 — 81 

—  c.  93  (wife's  contracts  before  mar- 

riage), 3250 
SB.  1—11  (married  women),  3216 — 

3227 
B.  11  (action  by  married  women),  3193 
88. 13, 14  (liability  of  wife  to  parish), 

8251,  8252 


STATUTES,  LIST  OF  (amiinued). 

34  Vict  c.  27  (debenture  stock),  3095—7 

35  k  36  Vict.  c.   24,  a.   13  (enrolment), 

808 

36  Vict  c.  12,  8.  2  (agreement  on  separa- 

tion), 8286 

36  k  37  Vict  a  66,  s.   25  (2),  (express 

trust),  1504 

—  (3)  (waste),  8388 

—  (4)  (merger),  3420 

—  (5)  (suits by  mortgagors),  1056,  n,  (p) 

—  (6)  (assignments  of  choses  in  ac- 

tion), page  762,  n.  (/) 

37  k  38  Vict  c.  33  (settled  estates),  1615, 

1908 

—  c.  37  (appointments),  2140,  2141 

—  c.  50  (wife's  contracts  before  mar- 

riage), 3250 

—  c.  57  (limitation  of  actions),  page 
**  576,  n.  (a),  and  page  1298 

—  o.  62,  8.  1  (contracts  by  infants), 

3295a 
c.  78   (vendors    and    purchMors), 

page  1296 
8. 1  (commencement  of  title),  1617 
8.  2,  rule  (1)  (lessor's  title),  1624 

—  (2)  (evidence  of  title),  1649 

—  (3)  (covenant  to  produce  and  fur- 

nish documents  of  title),  1635 

—  (4)  (expenses  of  covenants,  perusal, 

and  execution),  1654 

—  (5)  (right  to  documents),  1661 
8.  3  (trustees),  1688 

8.  4   (reconveyance  of  mortgaged 
estate),  1112 

8.  5  (death  of  bare  trustee),  8150 

8.  6  (conveyance  by  a  married  wo- 
man when  a  trustee),  8174 

8.  7  (protection  on  tacking),  101 9 

8.  8  (registration),  2760 

38  k  39  Vict.  c.  87  (protection  or  tacking), 

1019 
8.  48  (death  of  a  bare  trustee),  3151 
8.    125    (abolition    of    registration 

under  Land  Registry  Act),  151 4 

39  k  40  Vict  c.  17  (partition),  1969 

—  c.  30  (settled  estates),  1615 

—  c.  56  (indoBure),  132,  n.  (<) 

40  k  41  Vict  c.  18  (settled  estates),  page 

1297 

—  c.  33  (contingent  remainders).  Ad- 

denda    to     854a,    and    page 
1308 

—  c.  34    (charges    on    realty).    Ad- 

denda   to    1898a,  and    page 
1308 

STATUTE  MERCHANT  OR  STAPLE. 
Set  Rbqibtkation. 
estate  by,  is  a  chattel^  596 
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%£,  in  another** 


11-29 


TTE  MERCHANT  OR  STAPLE 

id,  2v79 
o<  cfltace  by,  S409 

STATTTE  MEECHANT, 
defined,  1145 

dinMed,1151 
extinctioB  of,  1231 

STATTTE  STAPLE. 

'l^Sucd,  1144 
<ita:jx*:pi,  1151 
erazjctMn  d,  1231 

STOCK, 

purcfaaae  «^  tiaiu^€ir 

nam^f,  712 
the  sabjtrct  or  Kjcurity  for  a  1« 
oootiact  for  taiL-fer  of,  1121^ 

SUBPTRCHASE, 

when:  the  origiiuJ  contnct  i§  disrated, 

242u 

SUCCESSION 

of  oorponte  {wopcity,  1331 — 3 

SUCCESSION  DUTY,  pa^  514,  n.  (a) 

SUFFERANCE, 

interest  by,  599—^591 

SUICIDE, 

furfeitore  for,  1525 

SUITS, 

release  of,  2022 

SUPEP.STITIOUS  USES, 
berpest  for,  732,  n.  io) 

SURNAME, 

proviso  as  to  afs^uming  testatcnr's,  175 

SURRENDER 
defined,  2<j49 
express  or  in  deed,  or  impUed  or  in 

Iaw,  2050 
presumed,  5 SO 
operative  wordjB,  2051 
what  may  be  sorrendered,  2052 
requisitea,  2053—9 
on  condition,  2060 
of  an  interease  termini,  2061 
to  one  joint  tenant,  614,  2062 
no  naes  on  a  surrender,  673 
severing  a  joint  tenancy,  619 
where  it  does  not  affect  intereKts  cre- 
ated by  the  surrenderor,  1613 
in  law  of  a  lease,  2063 
operating  as  a  grant,  release,  &c,  2524 
feoffment  operating  aa  a,  2524 
habendum  in,  1782 

SURRENDER  OF  COPYHOLDS, 
defined,  2713 


SURRENDER  OF  COPYHOLDS  {am- 


kionof,i724 
to  tfe  nv  of  a  win,  2966— « 
<d  Bairied  wdbbb,  3173,  3174 


SURVIVOR.    Set  ScwxTTOBsmr. 


der,599 

SURVIVORSHIP.    SeeJoDT 
G>>1,  65<3i,  2S26 


8S1 


TACKING,  lOld-1019, 1132 


I 


dear  of  taxes,  1S29,  2822 
pansh  coDector  o^  1354 

TENANCY  IN  COMMON.  SecTaAsr 
n  Conos. 
definfd,  646 
how  oeated,  646 — 8 
what  unity  necessary,  649 
no  entirety  of  interest,  650 
cmtesy  and  dower,  651 
of  advowBon,  95 
of  tithes,  109 
diaofaitian  a£,  652 
partitian,  653,  654 

TENANT, 

nifianing  of,  285 

TENANT  FOR  LIFE.    See  Lifk. 

TENANTS  IN  COMMON.  See  Tex asct 

Es  CoKiioy. 
liabflity  to  ext^t,  1173 
possession  of  one  was  the  poaseasion  of 

the  other,  1469 
where  one  is  incapable  of  taking,  1736 
leases  by,  1910 
grant  of  rent  by,  61 
presentation  by,  103, 104 
lapse  of  shares  of,  2928 
livery  of  or  to,  1855 
confirmation  of  estate  of  one,  2042 
disagreement  by  one,  2447 

TENANT  IN  TAIL.    5«Fke-Tail. 
Fine 

by  a  tenant  in  tail  in  possession,  with 

proclamations,  2594, 2595,2632,2633 

without  proclamations,  2601,  2605—8, 

2627—2631 
by  a  tenant  in  tafl  in  remainder  or  re- 
version, 2597,  2686 
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TENANT  IN  TAIL  (continued). 
Fine  (continued), 

by  a  tenant  in  tail  diBBeiaed,  2596 

by  a  .tenant  in  tail  after  creating  a 
derivative  life  estate  in  posseBsion, 
2633 

by  a  tenant  in  tail  after  assigning 
dower,  2636 

by  a  tenant  in  tail  who  had  made  a 
lease  not  warranted  by  the  statute, 
or  confessed  a  judgment,  or  incum- 
bered his  estate,  2585 

by  a  tenant  in  tail  after  a  fine  by  his 
issue,  2596 

by  an  equitable  tenant  in  tail,  2598 

by  a  tenant  in  tail  by  the  gift  of  the 
Ciown  for  services,  2599,  2631 

by  a  woman  tenant  in  tail  of  land 
given  by  her  husband  or  his  ances- 
tors, 2678 

by  the  tenant  in  tail  of  an  incorporeal 
hereditament,  2610,  2650 

by  a  mortgagor  or  a  mortgagee,  2652 

by  the  tenant  in  tail  of  a  rent,  2602, 
2610 

by  one  who  had  but  a  contingent 
interest  in  tail,  2596 

by  a  grantee  of  a  tenant  in  tail,  2619 

by  a  stranger  to  a  tenant  in  tail,  2600 
Eecoverj/f 

by  a  tenant  in  tail  operating  by  es- 
toppel, 2666 

by  a  tenant  in  tail  without  a  proper 
tenant  to  the  precipe,  or  without  a 
voucher,  2668 

by  a  tenant  in  tail  in  possession,  2682, 
2688 

by  a  tenant  in  tail  in  remainder,  2684 

by  a  donee  of  a  contingent  interest  in 
tail,  2683 

by  a  tenant  in  tail  after  a  voidable 
conveyance  or  settlement,  2669 

by  a  tenant  for  life,  and  an  ulterior 
remainderman  in  tedl,  2683 

by  a  tenant  for  life,  with  a  remote  re- 
mainder in  tail,  2677 

by  a  joint  tenant  for  life,  with  a  re- 
mainder in  tail,  2693 

by  a  tenant  in  tail  where  the  reversion 
was  in  the  Grown,  2696 

by  an  equitable  tenant  in  tail,  2705 

TENANT  m  TAIL  AFTER   POSSI- 
BILITY OF  ISSUE  EXTINCT, 
alienation  by,  1535,  2052 

TENANT-RIGHT  ESTATES,  308 

TENEMENT, 

meaning  of  word,  3,  285 


TENURE 

explained,  25 
release  of,  2009 

TERM  FOR  YEARS.  See  Ybabs,  Es- 
tate FOR. 

meaning  of  word  "  term,"  556,  557 

is  a  chattel,  5 

for  what  used  in  former  days,  5 

distingaished  firom  a  freehold  interest, 
365 

use  made  thereof  for  protection  against 
estates,  charges,  and  incumbrances, 
569 

dower  prevented  by,  518 

set  aside,  506,  573 

attendant,  568—581 

in  gross,  569— 574 

satisfied,  568—581 

Stat.  8  &  9  Vict,  c  112,  as  to  satisfied 
terms,  575 — 8 

presumed  surrender,  580 

in  copyholds,  581 

uses  of,  are  not  executed,  694 

uses  of  land  for  a  term  are  executed, 
694 

limitation  over,  after  a,  835,  836 

grant  of  term  for  life,  remainder  over, 
840 

grant  of  residue  of,  after  death  of  ter- 
mor, 1918 

confirmation  of  part  of,  2044 

assignment  from  a  future  time,  2073 

defeasance  of,  2079 

revocation  of  a  bequest  of  term  by  its 
becoming  attendant,  2792 

merger  of,  3408 

charges  of  renewal  of,  565 

liable  for  debts,  1362  et  ^eq, 

within  the  Mortmain  Act,  752 

effect  of  judgment  on,  1 1 59,  1 1 60,  1 166 

covenants  on  sale  of,  2277 

effect  of  fine  or  recovery  on,  2643 — 7, 
2692.    See  Fikb  akd  Recovert. 

TESTAMENT,  2740.    See  Will. 

TESTATORS.    See  Will. 

agreement  to  influence,  2428 

THELLUSSON  ACT,  707—9 

THINGS, 

division  of,  2 

real,  3 

personal,  5 

lying  in  livery  and  in  grant,  14 

TIMBER;    See  Waste. 
defined,  3378 
on  land  leased,  1915 
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TIMBER  (continued). 

waste  in  regard  to,  3378—3886, 3401 
where  the  Court  of  Ghanoeiy  will  per- 
mit timber  to  be  feUed,  3384 

TITHES, 

deEned,  106 
their  several  kinds,  106 
to  whom  dne,  107 
portions  of,  107 
lay  impropriations,  108 
origin  thereof,  108 
estates  in  tithes  in  lay  hands,  109 
lay  impropriations, 

alienation  of  tithes  in  lav  hands, 

109 
other  incidents  to  them,  109 
title  to  them,  109 
lying  in  lively,  14 
cannot  be  granted  by  owner  of  advow- 

son,  99 
commutation,  110,  111 
merger  of  tithes  or  tithe  rentcharges, 

110,111 
preservation    of    charges    on    tithes 

merged,  112 
apportionment  of    charges  on    tithes 

merged  or  not  merged,  112a 
redemption  of  tithe  rentcharges,  114 
jurisdiction  «»f  the  tithe  commutation 

commissioners,  115 
may  be  mortgaged,  996 
tiUe  to,  1629 
by  whom  payable,  1919,  1920 

TITLE.    iSe<5  Vendor  and  Pubchaber. 
modes  of    obtaining     unimpeachable 
title  under  new  statutes,  1507 — 1514 
defined,  1247 

by  descent  and  by  purchase,  1248 
specific  kinds  of  titles,  1251 
release  of,  2024 

TOLLS, 

right  to  receive,  144 
of  a  lighthouse  are  real  property,  4 
money  secured  on,  within  the  Mort- 
main Act,  755 

TOMBS, 

becjuest  for  keeping  up,  3039 

TRADE 

restnunt  of,  284,  1798,  2431, 2432 
condition  against  carrying  on  certain 

trades,  234 
sale  of  trade  secret,  234 
use  of  a  trade  mark,  1690 

TREASON, 

forfeiture  for,  1517—1525,  1528 


TREASURE-TROVE,  144 

TREES, 

sold  by  a  tenant  in  tail,  429 

grant  of,  1754,  1766 

waste  in  regard  to,  3378—3886 

TRUSTS.    See  Uses. 

definition  of  an  equitable  estate,  and 

of  an  equitable  interest,  684 
meaning  of    the   term    ^'tnist'*   and 

"  trust  estate,"  685 
different  kinds,  686 
express  private,  687 — 709 
definition  of  an  express  trust,  687 
executed  and  executory,  688,  689,  701, 

702 
constructive, 
defined,  724 

under  a  covenant  or  agreement  to 

convey,  transfer,  or  pay  money 

or  other  property,  725 

on  a  fraudulent  oonveyanoe,  726 

of  a  lease  renewed,  727 

express  uses  unexecuted  by  the  statute 

are  trusts,  690 
what  uses  are  not  executed,  691 — 4 
uses  on  uses  are  trusts,  691,  692 
uses  which  could    not    be    executed 
consistently  with  the  intention,  are 
trusts,  693 
uses  of  chattels  are  trusts,  694 
uses  of  copyholds,  695 
what  words  will  create,  696 — 9 
governed  by  the  same  rules  as  legal 

estates,  700 
exceptions,  701,  709 
conveyance  of  equitable  estates,  704 
declaration  of,  704,  2253—8 
for  accumulation,  706—709 
implied  or  resulting,  711 — 723 
conveyance,  assignment,   transfer,  or 
security  in  another's  name,    711  - 
714 
where  trusts  fail  or  the  property  is 
unexhausted  by    the   trust,    715- - 
717 
where  there  is  no  consideation,  use,  or 

trust,  718,  719 
where    a   particular  interest  only  is 

Umited,  720—723 
use  of  a  rent  upon  a  use,  50 
trust  estates  passing  under  a  general 

devise,  2956—7 
forfeiture  of  trust  estates,  1527 
enforced  in  favour  of  volunteers,  2131, 

2336—8 
void  trusts  engrafted  on  an  appoint- 
ment, 2183 
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TRUSTEES, 

who  may  be,  3087 

equity  never  wants  a  tmstee,  3088 

devolution   or  delegation  of  a  traat, 

3089,  3090 
investment  by,  3091—3103 
must  join  in  conveyances  and  receipts, 

3104 
notice  to,  2069,  2071 
responability,  3105,  3106 
protected  in  acting  under  powers  of 

attorney,  967 
every  trust  instrument  to  be  deemed 
to  contain  indemnity  and  reimburse* 
ment  clauses,  3107 
remuneration,  3108 
expenses,  3108 
benefit  to,  2363—^,  3109 
legacy  to,  2886 
wrongful  conversion,  charge  or  aliena- 
tion by,  3110,  3111 
as  to  receipts  of  trustees  being  effec- 
tual discharges,  3128 
conveyance  of  legal  estate  to  cestui  que 

trust,  3129 
renunciation  of  trust,  2445,  3130,  3131 
provisions  of  stat  13  3t  14  Vict.  c.  60, 
15  k  16  Vict  c  56,  23  &  24 
Vict.  c.  145,  37  &  88  Vict,  c 
78,  and  38  &  39  Vict.  c.  87, 
as  to  trustees 
of  unsoundmind,  3133,3134,3137 
who  are  infants,  3183,  3134 
out  of  jurisdiction,  3133,  3134, 

3137 
who  cannot  be  found,  3133, 3134, 

8137 
where  it  is  imcertain  who  was 

the  survivor,  3135 
where  it  is  uncertain  whether 

Uving  or  dead,  3135,  3137 
where  a  trustee  dies  without  an 
heir,  or  it  is  not  known  who 
is  his  heir  or  devisee,  3135 
unborn,  3136 

who  neglect  or  refuse  to  transfer 

or  receive  income  or  sue,  3137 

who  refuse  or  neglect  to  convey 

or  release,  3144 
convicted  of  felony,  3146 
power  to  appoint  a  person  to 
convey,  assign,   release,   dis- 
pose of,   or  transfer,  3138 — 
3143 
effect  of  a  vesting  order  as  to 
stock  or  choses  in  action,  3137 
effect  of  an  order  as  to  copy- 
holds or  customary  lands,  31 40 
certain  persons  deemed  trustees, 
3141 


TRUSTEES  (conlimtcd), 

provisions  of  stat.  13  &  14  Vict.  c.  60, 
15  &  16  Vict.  c.  55,  23  & 
24  Vict.  c.  145, 37  &  38  Vict, 
c.  78,  and  38  k  39  Vict  c.  87, 
as  to  trustees  (continued), 
general  power  to  appoint  and 

vest,  3142—3165 
vesting  order  in  the  case  of  lands 

directed  to  be  sold,  3141 
vesting  orders  to  be  stamped, 

3149 
death  of  bare  trustee,  3150 — 1 
principles  of  the   Court  in  selecting 

new  trustees,  3153,  3154 
vacancy  before  testator's  death,  3156 
increase  in  number,  3167 
appointment  of  trustees  whom  the  tes- 
tator has  excluded,  3158 
payment  or  transfer  of  trust    funds 

into  the  Court  of  Chancery,  3159 
rule  as  to  estate  taken  by,  382 
when  they  take  a  fee,  380,  381 
when  they  take  the  legal  estate,  693 
usual  limitation  to  preserve  contingent 

remainders,  848 
lien  of,  980 
right  of   mortgagee  from  trustee  of 

company,  1024 
sale  by,  1681—3, 1704 
purchases  by,  2364—6 
duty  of,  in  exercising  a  power,  2149 
covenant  by,  2265 

statutory  power  to  sell  or  mortgage, 
967-971 

UNCERTAINTY 

inadeed,  2442— 4,  2517 
in  a  wiU,  2814 

UNDERLEASE 

by  a  person  entitled  to  interesse  ter- 
mini, 668 

distinguished  from  a  lease,  1893 

obligation  of  covenants  on  uuderlessee 
and  persons  claiming  under  him, 
1821,  1948 

from  a  future  time,  2073 

amounting  to  an  usurious  contract,  2440 

UNDERWOOD 

granted  by  copy,  800 

UNSOUND  MIND.    5a  Lunatics. 

"  UNTIL  " 

denoting  a  speciiff  limitation,  165, 167 

"  UPON," 

whether  expressive  of  contingency,  821 

USES.    See  Trusts. 
meaning  of,  661 
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USES  {continued). 
origin  of,  662 
evilB  incident  to,  663 
Statute   of    Uses  and  its  operation, 
664—670 
in  the  case  of  rents,  50 
where  word    "  use  "  or  "  trust  '*  not 

necessary,  666 
seisin  to  serve,  672 

no  use  on  a  release  of  right  or  surren- 
der, 673 
on  a  bargain  and  sale,  or  covenant  to 
stand  seised,  or  appointment,  674, 
691,  692,  2150—5 
who  may  be  seised  to,  675 
who  may  be  cestui  que  use,  676 
when  a  person  takes  by  the  common 
law,  and  when  by  Uie  Statute  of 
Uses,  676 
of  what  a  use  may  be  limited,  677 
limited  by  will,  678 
resulting,  679—683 
deeds  to  lead  and  decide  uses, 
nature  of,  2108 

of  fines  or  recoveries,  2108 — 2110 
variance  between  fine  or  recovery 

and,  2110 
measure    of    right    of    declaring 

uses,  2111 
deeds  of  revocation,  2112 

USURY,  2439,  2440 


VENDOR    AND  PURCHASER.      See 
Conditions  of  Sale — Fraud. 
vendor's  title,  1616  e£  8eq. 

length   of,  1616,  1617,   and   page 
2293 6 

kind  of  titie  required,  1619—1629 
implied  agreement  to  make  a 
title  to  all  the  vendor's  in- 
terest, 1619 
doubtful  title,  1621 
title  under  indemnity,  1621 
equitable  title,  1621 
"freehold,"  1620 
title  depending  on   destruc- 
tion of  contingent  remain- 
ders, or  on  the  Statute  of 
Limitations,  1621 
incomplete  title,  1622 
compensation,  1623 
lessor's  title,  1624,  and  page 

1296 
title  to  lands  allotted,  1625 
title  to  lands  taken  in  ex- 
change, 1626 
title    to  enfranchised   land, 
1627 


VENDOR   AND    PURCHASER    {eon- 
Hnued), 
vendor's  title  {continu/ed). 

title  to  property  derived  from 

the  Crown,  1628 
title  to  tithes,  1629 
under  a  power,  1618 
under  a  postnuptial  settlement, 

1618 
defects  in,  1630—5,  1652 
investigation  of  tiUe  by  vendor  to 
determine  on  what  conditiona 
to  sell,  1638 
waiving  objections,  1633 
description  of  the  property,  1641 
applieation  of  piurchase-money,  1664 — 

1672 
power  to  give  receipts,  1673 
mistaken  payment  to  a  tenant  for  life 

or  other  party,  1664,  n.  (&) 
vendor's  lien,  1393,  1675—9 
proviso  as  to  penalty  for  breach   of 

agreement,  1663 
sale  of  an  estate  for  an  annuity,  1680, 

1708 
sale  by  trustees  and  others,  not  b^ng 

owners,  1681 — 3,  and  page  1297 
purchase  by  a  tenant  for  life,  2369 
indemnity  to  a  vendor,  1684 
conveyance  to  one  purchaser,  1685 
resale  of  estate  sold  by  a  Court  of 

Equity,  1686 
revocation  of  authority  to  sell  or  pior- 

chase,  1687 
sale  of  goodwill,  1688, 1689 
sale  of  interest  under  a  disputed  con- 
tract, 2420 
right  to  dividends  on  a  sale  of  life  in- 
terest in  stock,  1691 
deposit  by  purchaser,  1693 
purchase     contract   regarded  as  per- 
formed in  regard  to  consequenoee, 
1698,  1699 
vendor's  right  to  interest  and  purcha- 
ser's rights  to  the  profits,  1700, 1701 
where  vendor  must  pay  interest,  1702 
risk,  1703 

searching  for  incumbrances,  2410 
devise,  sale,  or  charge  before  convey- 
ance, 1705 
right  of  heir  to  have  estate  purchased 
out  of  ancestor  s  personal  estate,  1706 
cesser  of  the   estate  or  thing  before 

conveyance,  1709 
purchase  by  two  persons,  605 
purchase  in  another's  name,  711 — 713, 

1692,  2362 
eviction,  2276 

Xmrchase,  with   right  of   repurchase 
990—5 
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VENDOR   AND    PURCHASER    (co»- 
tinned). 
sales  and  purchases 

by  married  women,  3176 — 9 
by  infants,  3296 
by  lunatics,  3341 
by  solicitors,  2358 
by  agents,  2362,  2365,  2366 
by  aUens,  3350 
by  Roman  Catholics,  3364 
by  persons    who    have    acquired 
Imowledge  of  the  property  from 
their  employment  as  trustees, 
mortgagees,  executors,  agents, 
commissioners  and  trustees  of 
bankrupts,   &c.,   2363 — 9,  and 
page  1297 
abandoning  agreement  for  purchase  by 

bankrupt,  1563 
rentals,  statements  and  descriptions, 

page  1296 
covenants    to    produce    and    furnish 

copies,  page  1296 
right  to  documents,  page  1296 
when  vendor  or  purchaser  may  obtain 
decision  of  judge  at  chambers,  1297 

VfiSTED  INTERESTS,  816  et  seq.    See 

ExEOUToRT  Interests. 
present,  816 
future,  816 

vested  in  possession,  819 
vested  in  right  or  interest,  819 
vested  rather  than  contingent,  880,  881 
postponement  of  the  enjoyment  till 

after  the  period  of  vestmg,  888 

VESTING  ORDER.    See  Bankruptcy— 
Insolvency. 
under    stat.    13    &    14   Vict.   c.   CO, 
and  15  &  16  Vict,  c  55,  par.  3183— 
3149 

VICARAGE, 

what  passes  by  the  term,  1 764 

VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS, 
absence  or  failure  of  the  consideration, 

2331—2340 
inadequacy  of  the  consideration,  2341 

—2351 
unlawfulness  of  the  consideration,  2352 
deeds  and  contracts  invalid  on  account 
of  constructive  fraud  practised 
by  persons  standing  in  a  confi- 
dential or  peculiar  relation  to 
the  parties  sought  to  be  bound 
by  such  deeds  or  contracts,  2358 
—2869,  as  by 
parents,  2354,  2355 


VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS  {continued). 
deeds  and  contracts,  &c.  (continited). 

guardians,  2356 

quasi  guardians,  advisers,  minis- 
ters, kc,  2357 

soUcitors,  2358— 2360b 

doctors,  2361 

agents,  2362 

trustees   or    other  persons  who 
have  acquired  a  knowledge  of 
the  property,  2363—9 
deeds  invalid  on  account  of  fraud  on 
third  persons,  2370—2414 

clandestine  marrirge  contracts, 
2371 

fraud  on  marriages,  2372,  2373 

deeds  of  gift  of  goods  in  trust  for 
the  use  of  the  donor,  2374 

deeds  void  under  the  stat.  13  Eliz. 
c  5,  par.  1126,  2375—2390 

deeds  void  by  reason  of  the  pos- 
session under  them  being  re- 
tained, 2381 

voluntary  deeds  void  under  the 
stat.  27  Eliz.  c.  4,  ss.  1,  4,  par. 
1125,  2391—2400 

deeds  void  under  the  stat.  27  Eliz. 
c.  4,  B.  5,  as  subject  to  a  power 
of  revocation,  2401 — 3 

mortgage  or  conveyance,  with  no- 
tice of  another's  title,  2404 — 
2413 

secret  deed  calculated  to  defraud 

purchasers   or  incumbrancers, 

2414 

contracts,   agreements,  or    covenants, 

which  are  against    public    policy, 

2414a-2441 

where  persons  are  not  free  agents, 
2415 

assignments  by  persons  holding 
offices  under  Government,  or  by 
fellows  of  colleges,  2416,  2417 

agreement  between  appointor  and 
appointee  of  an  office  as  to  fees, 
2418 

assignments  involving  champerty, 
maintenance,  or  buying  of  pre- 
tended titles,  2419 

assignments  of  mere  naked  rights 
to  litigate,  2420^ 

assignments  of  things  in  action, 
rights  of  entry,  possibilities, 
and  executory  interests,  2421 
—5 

assignments  of  things  not  belong- 
ing to  the  assignor  at  the  time, 
2426 

marriage  brokage  contracts,  2427 
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VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS  {rontmued), 

contracts,   agreements,  or  covenants, 
which    are    against    pubHc    policy 
(continued). 
agreements  to  influence  testators, 

2428 
contracts  to  facilitate  marriages, 

2429 
contracts  in  restraint  of  marriage 

or  trade,  2430—2 
suppression  of  criminal  proceed- 
ings, 2438 
withdrawal  from  a  suit  for  divorce, 

2433 
fdmoniacal  contracts,  2434 — 7 
assignmentA  in  fraud  of  creditors, 

2376—2390 
agreements  to  convey  property, 

if  devised,  2488 
usurious  contracts,  2439,  2440 
contracts  to  effectuate  an  immoral 

purpose,  2441 
contracts  by  husbiuid  to  transfer 

to  the  wife  his  rights  and  duties 

as  regards  his  children,  3193 
deeds  void  for  uncertainty,  2442 

—4 

VOLUNTARY  DEEDS, 

revocablenesH  of,  2334,  2335 

enforcing,  2336—8 

void  as  against  creditors  under   the 

Stat.  13  Eliz.  c.  5,  par.  2375—2390 
void  OS  against  purchasers  under   the 

Stat  27  Eliz.  c.  4,  s.  1,  4,  par.  2391 

—2403 
execution  of,  by  lunatic,  3342 

VOLUNTEERS,  2295,2331—2340.     See 

VOLDNTART  DSEDS. 


WAIFS,  144 

WAIVER 

of  benefit  of  a  covenant  or  condition, 

186 

WARD.   5a  Infant. 

settlement  on  a  ward  of  Court,  2303 
transactions   between   guardians   and 
wards,  2356 

WARRANT  OF  ATTORNEY 
to  confess  judgment,  1154 

WARRANTY 

barring  estate  tail,  425 
abolished,  426 

not  to  defeat  right  of  entry  or  action, 
1602 


WARREN,  139,  140,  148,  1772 

WASTE 

defined,  3376,  3376 

different  kinds  of  voluntary  wasrte,  3377 

—3397 
in  trees  and  hedges,  3378 — 3336 
in  houses,  3387—3391 
as  regards  mines  and  pits,  3392^-4 
changing  the  course  of  husbandry,  3395 
destruction  of  heir-looms,  3396 
destruction  of  game,  &c.,  3397 
who  may  and  who  may  not  conunit, 
3398—3406 
tenants  in  fee  or  in  tail,  3398,  3389 
tenants  for  life,  3400 
ecclesiastical  persons,  3401 
tenants  for  years,  3386,  3402 
tenants  at  will,  3402a 
lord  or  tenants  of  a  manor,  3404, 

3406 
mortgagee,  998 
mortgagor,  1068 
exemption  from  impeachment  far,  3379 
—3406 

WASTE  LAND, 
ownership  of,  801 
granting  portions  of,  302 

WATER, 

right  to  running  water,  149,  n.  (x) 
grant  of  a  piece  of,  1768 
claim  by  prescription,  1452—9 

WATER-COURSE, 

claim  to,  by  pr^cription,  1 452 — 9 

WAYS 

defined,  146 

different  kinds  of,  145 

how  they  arise,  145 

not  created  by  bargain  and   sale,  146, 

147 
extinction  of,  148 
devestment  of,  149 
chum  to,  by  prescription,  1452 — ^9 
passing  by  a  grant  of  land,  1754 

WIDOW.    See  Doweb — Jointurb. 

right  of,  under  the  Stat  of  ZHstribu- 
tions,  or  the  customs  of  London  and 
York,  1406—1429,  8289 

WIFK    SeeMAXBiED  Womkn. 

devise  to  a  wife  to  maintain  children, 
695 

WILL,  ESTATE   AT, 
defined, 682 
creation  of,  683 
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WILL,  ESTATE  AT  {continued). 
determination  of,  584,  585 
rent  and  emblements,  586 
not  assignable,  587 
seldom  arises,  588 
is  at  will  of  both  parties,  583 
waste  by  tenant  at  will,  3402a 

WILL.    See  Bequest — Devise. 
defined,  2740 
who  may  make,  2744 
of  drunkards,  2744 

persons  under  duress,  2744 
soldiers  and  sailor?,  2764,  2765 
of  testators  domiciled  abroad,  2775 
married  women,  3170 — 2 
infants,  3314 
insane  persons,  3344 
requisite  forms 

requisite  forms  before  1  Vict.  c. 

26,  par.  2747—2763 
alterations  as  to  the  forms  by  1 
Vict.  c.  26,  and  the  provisions  of 
15  Vict  c  24,  and  24  &  25Vict. 
c.  114,  par.  2127,  2764—2780 
signing,  2748—2751,  2764—8 
publTcation,  2752,  2769 
attestation,   2127,   2748—2756,   2764 

—2774 
appointment  by,  2127,  2744 
written  or  verbal,  2747 
in  the  form  of  a  deed,  2758 
registration  of,  2759,  2760 
enrolment  of,  2761 
probate  of,  2762 
mistakes  in,  2745 
essential  that  testator  should  know 

contents,  2746 
no  relief  against  defective  execution  of, 

2768 
alteration  in,  2774 
what  may  be  d§viaed  or  bequeathed, 
hope  of  succession,  2781 
contingent  and  other  future  inte- 
rests, 2782,  2790 
rights  of  entry,  2783,  2790 
property  of  which  the  testator  was 

not  seised,  2784,  2790 
title  by  mere  possession,  2785 
interest  of  grantor  under  a  void- 
able conveyance,  2786 
estate  of  mortgagee,  2787 
equity  of  redemption,  2787 
after-acquired    property,    2788 — 

2790 
customary    freeholds    and    copy- 
holds, 2728,  2729,  2790 
estates  pur  autre  vie,  2790 
tenns,  2757,  2788,  2792 
crops.  2794 


WILL  (continued), 

what  may  be  devised  or   bequeathed 
{continued), 

general    disposing    power    under 

1  Vict  c  26,  s.  3,  par.  2790 
advowsons  and  presentations,  2793 
devisees  and  legatees,  2840 — 2888 

sustaining  a  certain    character, 

2840 
error  or  defect  in  a  name  or  de- 
scription, 2841 — 5 
devises  and  bequests  to 

parent    and    children,   2846 

—9 
children,  2850—8 
issue    or    oflfspring,    2859— 

2868 
direction  that  shares  of  daugh- 
ters be  settled  upon  them- 
selves strictly,  2858 
heirs  or  descendants,  2864 — 

2874 
a  person  and  his  heirs,  or  the 

heirs  of  a  person,  2876 
cousins,  2876,  2877 
nephews  and  nieces,  2878 
great  nephews    and   nieces, 

2879 
relations  or  a  family,  2880 

-2 
next  of  kin,  2883—5 
persons  claiming  under  the 
Statute    of    Distributions 
2883—5 
trustees,  2886 
executors,  2886,  2887 
representatives,  2888 
the  parish  or  parish  church, 

2890 
the  Chancellor  of  the  Exche- 
quer, 782 
Homan      Catholic      priests, 

chapels  and  schools,  732 
a  bankrupt,  2891 
servants,  2892 
implied  devisee  and  bequests,  2892a, 

2893 
revocation  of  devises    and  bequests, 
2894.    See  Revocation. 
under  the  old  law,  2895—2919 
under  the  stat.  1  Vict  c.  26.  par. 
2920—6 

lapse  of  devises  and  bequests,  2926 

2933 
republication  of,  2934 — 2938 
revival  of  revoked  will,  2939 — 2941 
condition  not  to  dispute,  248 — 264 
general  rules  of  construction  of,  2796 
—2820 
See  COKSTBUCTIOK. 
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WILL  {continued). 

at    what    tiine  a  will   speaks,  2816, 
2817 

WITNESSES 

to  deeds,  2462 

to  wUls,  2127, 2748—2756,2764—2774 

WOOL, 

afifiigmnent  of,  1766,  2426 

WORDS.     See   Construction — Pabcelb, 

general  and  special,  2515,  2516 
rejected  or  supplied,  2619,  2807 
transposition  of,  2513,  2808 
construction  of  certain  expressions  {not 
alphabetically  arranged)  : 
"my  unsettled  real  estate,  2961 
"  persons  entitled  under  the  Sta- 
tute of  Distributions,*'  2888—6 
"who  have  issue,"  2829 
"  may  be  born,"  2852 
"  next  surviving  son,  daughter,  or 

child,"  2857 
"to  a  person  and  her  children," 

599 
"  to  my  relatives  in  America,'* 

599 
(« aU  lands  or  goods,*'  1759 
lands  "purchased,**  2962 
"  house  as  now  in  the  occupation 

of  A,*'  2964 
"  on  condition,**  154 
subject  to  the  performance  of  the 
covenants,'*  2831 
subject  to  the  mortgage,'*  1889 
"  claiming  under,"  1827 
"  die  without  issue,**  417,  418 
"  die  without  leaving  issue,'*  417, 

418 
"  in  default,*'  or  "on  failure^"  or 

"for  writ  of  issue,**  417,  418 
"  have  no  issue,"  417,  418 
"  die  before  their  shares  become 

payable,  881 
dying  "  unmarried  **  or   "  without 

bemg  married,**  2828 
"subject  to  the    incumbrances,** 

2831 
"  upon  the  security  of  the  funds  of 

any  company,"  3098 
"  clear    of  taxes,**  &c.,  62,  1829, 

2821—2 
"  iirst  male  heir  of  the  branch  of 

his  family,*'  2869 
"  in  the  character  of  the  then  male 

heir  of  the  body,**  2874 
"  all  other  chattel  property,"  3004 
"  estate  tail  in  possession**'  2838 


if 


tt , 


WORDS  (coiUtntierf). 

construction  of  certain  expreaaiaDs  {net 
alphabetically    arranged),  {eem- 
iiniiedt, 
«*  all  the  rest."  2836 
"so    specifically  devised    or  be- 
queathed,*' 2839 
construction  of  certain  words   (alpio' 
beticaUy  arranged) : 
"after,"  832 

"  and  •*  construed  "  or,"  2513 
"annoyance,**  1832 
"  as  soon  as,**  821,  832 
"  at,*'  821 
"  attaining  his  twenty- 6fth  vear,*- 

2827 
"beerhouse,"  1831 
"  begotten,"  and  « to  be  b^otten,'* 

397,  2529, 2852 
"  chattels,'*  3008 
«  child,**  399,  8386a— 3338 
"children,**  2853,  2854,  3836ar~ 

3338 
"clear,'*62,  68,  1829,  2821 
"common,"  1771 
"controversies,'*  2020 
"cottage,"  1762 
"cousins,**  2876,2877 
"  daughter,"  3337 
"  debentures,"  2299 
"deductions,'*  2822 
"descendants,**  1254, n.  (6) 
"devolve,"  2832 
"die   without  leaving  children," 

2830 
"  during,**  165,  167 
"educated  abroad,"  177 
"education,"  3330 
"  eflfects,"  3003 
"eldest  male  lineal  descendant,** 

2870 
"eldest  child,  son,  or  daugliter,'' 

2855 
"  entitled,"  2848 
**  estate,"  877,  2961,  2952 
"et  CBBtera,*'  3005 
"  family,**  697,  918,  2880,  2882 
"farm,**  1760 
"  first  cousin,  or  cousin  geiman,'* 

2876,  2877 
"for,"  2339 
"  foreign  bonds,"  3002 
"  foreign  stock  or  fund,*'  2992 
**  free  occupancy,**  2837 
"  from  and  after,*'  821,  832 
"  from  a  certain  day,"  2530 
"  furniture,"  3006 

"fixed  furniture,"  3007 
**  household  furniture,"  3008, 
8010 


INDEX. 
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WORDS  {continued), 

conBtruction  of   certain  words  (alpha- 
betically arranged),  (continued). 
"  goods,"  3009,  3010 
"  government  stock  or  fund,'*  2992 
*'  great  nephews  and  nieces/'  2879 
"heirs."    See  Heir  or  Heibs. 
"heirs  male,"  2868,  2869 
"  heirs  male  "  or  "  female  " 
in  a  deed,  896,  2581  ;  or  in 
a  wiU,   400,    2868,    2869, 
2874 
"  right  heirs,"  2865,  2866 
**  then  male  heir,"  2874 
**  next  heir,"  2867 
"house,"  1754, 1761—2 
"household  effects,"  3010 
"  household  goods  "  8009 
"  if,"  165,  167,  828—830,  882 
"inca8e,"828— 830,  832 
"insolvency,"  2532 
"  interest,"  2828 
"issue,"  411,  2859—2868.  8337 
"  issue  in  tail  male,"  401 
"  issue  male,"  2862 
"  legacies,"  2833 
"  life  annuity,"  1642 
"  linen,"  8012 
"  living,"  2963 

**  London,"  2518,  2533,  2834 
"  maintenance,'*  8329,  3330 
"  maintenance,     education     and 

bringing  up,'*  3830 
"  male  descendants,'*  2871 
"  manor,'*  1763 
"  messuage,'*  1761 
"minerals,"  2584 
"mines,'*  1767,  2584 
"  moiety,*'  377,  n.  (q) 
"  money,*'  2986,  2987,  8001 
"due,'*^  2989,  2990 
"  ready,**  2991 
"  in  the  funds,"  2994 
"month,"  172,  2535 
"  my,"  2982 
"  nearest  of  kin  in  the  male  line," 

2872 
"  nephews  and  nieces,**  2878,  2879, 

2881 
"next  of  kin,"  881 
"  next  of  kin  of  my  own  family,*' 

2883 
"  next  legal  representatives,"  2888 
•«  nuisance,"  1832 
"offspring,**  2863 
"or,"  construed  "and,"  2518 
"parliamentary    stock    or   fimd,'* 

2992 
"part,"  377,  2823,  2824 
"  payable,*'  881 


WORDS  (continved). 

construction  of  certain  words  (alpha' 
betically  arranged),  (coriiinued), 
"  pecuniary  legacies,"  2981,  2988J 
"  personal  estate,*'  3008 
"  plant  and  goodwill,*'  8011 
.    "plate.'*  8013 
"pool,"  1768 
"portion,"  2586,2828 
"produce,'*  1650 
"profits,*'  1765a 
"promises,"  2018 
"  property,*'  377,  8003 
"  provided,'*  154.  828—830 
"  public-house,"  1831 
"quarries,"  2534 
"  railway  stock  or  shares,'*  2993 
"real estate,"  2953 
'» rectory,"  1764 

"relations,"  918,  2880,  2881 
"  remainder,"  377,  1769 
"representatives,*'    "legal  repre- 
sentatives," "next  legal  repre- 
sentatives,*'   "  personal    repre- 
sentatives," "  legal  personal  re- 
presentatives.'* 2888 
"reversion,"  377,1769 

"  securities  for  money,*'  2957, 8000, 
3001 

"servant  in  my  domestic  estab- 
lishment," 2892 

"same,**  2518 

"  shares,*'  377, 1770,  2823 

"  so  long  as,"  165,  167 

"  so  that,"  154 

"son,"  899,  8837 

"  strict  settlement,**  2835 

"  support,**  8330 

"survivors,**  or  "survivor,"  2826 

"  taxes,"  2822,  2822a 

"  taxes  and  assessments,"  2822a 

"  term,"  556,  557,  2985 

"  then,*'  832 

"things,'*  8003 

"thirds,**  2537 

"  till,"  165,  167 

"  toft,'*  1765 

"  undivided  quarter,"  877 

"until,'*  165,167 

"  upon,"  821 

"  usual  covenants,'*  2178,  2174 

"  usually  demised,"  2161 

"  vested  in  securities,"  3001 

"vicarage,"  1764 

"  warren,"  1772 

"water,"  1768 

"when,"  821,832 

"whilst,"  165,  167 

"younger    children,"    911,    914, 
2855 
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WRECKS,  144 


YEAR,   DAY,  AND  WASTE,  1619 

YEAR  TO  YEAR, 

tenancy  from,  559 — 561,    88    • 

YEARS,  ESTATE  FUR.    SeeTEVM. 
nature  of,  551 
at  the  common  law,  552 
under  the  Statute  of  Uses,  552 
beginning  and  end  of,  558—7 
tenancy  from  year  to  year,  559 — 561, 

588 
devolves  to  the  executor,  562 
trust  to  pay  rents  till  another  comes  of 
age,  563 


YEARS,  ESTATE  FOR  {eoniinutd^ 
holding  over,  564 

charges  of  renewal  of  leaseholds,  565 
estovers,  566 
emblements,  567 

long  terms  for  special  purposes,  568 
attendant  terms,  568 — 581 
use    made    of    long    satisfied    terms, 

569 
determinable  on  the  dropping  of  a  life, 

432,  433 
mortgage  of,  1081 — 3 
tortious   alienation   by   a  tenant    for 

years,  1537 
surrender  of,  2052 

repair  of  leasehold  bequeathed,  2831 
passing  under  a  general  devise,  2953 — 5 
waste  by  tenant  for  years,  8386,  3402 
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Notioes  of  Former  Editions. 

"  As  a  refresher  to  the  memory,  and  a  repository  of  information  that  is 
wanx  1  in  daily  practice,  it  will  be  found  of  great  value.'* — Jurist,  April  6, 
1856. 

"  It  will  be  seen  from  this  outline  that  the  work  is  extremely  well  planned ; 
the  topics  are  arranged  in  the  natural  order  as  they  flow  out  of  one  another, 
and  thus  immensely  aid  the  reader's  memory.  He  writes  like  a  man  who  is 
master  of  his  theme,  clearly  and  concisely." — Law  Timety  Dec.,  1855. 

"  A  portly,  admirable  volume.  .  .  .  He  has  given  to  the  student  a 
book  which  he  may  read  over  and  over  again  with  profit  and  pleasure." — 
Law  Times,  Jan.  21,  1865. 

"  The  work  before  us  will,  we  think,  be  found  of  very  great  service  to  the 
practitioner." — SolicitorsWoumal,  Jan.  21,  1865. 

"  By  far  the  most  valuable  of  the  advanced  text  books  on  Conveyancing 
is  the  thick  volume  of  Mr.  J.  W.  Smith.  ...  I  know  of  no  volume 
which  so  entirely  fulfils  the  requirements  of  a  student's  text  book." — From 
Dr.  Ro^lit's  Lecture,  cittd  infrd.,    [The  first  three  editions  were  in  one  vol. 

STEVENS  &   SONS,  119,  CHANCERY  LANE,  LONDON. 


LEGAL  WORKS  OF  JUDGE  SMITH. 


In  the  Press. 

A  MANUAL  OF  EQUITY  JURISPRODENCE, 

FOR  PRACTITIONERS  AND  STUDENTS. 

Founded  on  the  Works  of  Story,  Spence,  and  other  Writers,  and  on  more 
than  1000  8ubae({uent  Cases  :  oomprising  the  Fnndamental  Principles,  and 
the  Points  of  Equity  usually  occurring  in  Greneral  Practice. 

By  JOSIAH  W.  SmXH,  B.C.L.,  Q.C. 

Twelfth  EdUi(m.      In  12mo.      Price  12s.  6(2.  doth, 

Notices  of  Former  Editions. 

"Mb.  Josiah  Smith  may  claim  the  praise  of  reviving  a  compendious  form 
of  legal  literature  which  was  adapted  by  the  best  legal  writers  of  the 
fifteenth,  sixteenth,  and  seventeenth  centuries.     .     .     .    The  success  of  the 
book  may  be  found  in  the  answer  to  the  question,  what  would  the  student 
do  without  some  such  short  treatise  ?     ...     in  the  present,  the  whole 
scope  of  equity  is  brought  into  view  in  a  clear  and  just  relation  between  its 
parts,  on  a  reduced  scale.     The  result  b  admirably  small  in  balk  ;  but  the 
Author *s  labour  necessary  for  such  a  result,  even  after  his  advantage  of 
discipline  as  Editor  of  Feame  and  Mitford,  was  far  from  smaU.    .     .    But 
there  is  another  class  of  learners ;  for  a  lawyer  is  a  learner  aU  his  life.     .   . 
They  can  at  once  put  their  hand  on  a  principle  exact  in  its  definition,  and 
well  ordered  as  to  its  place,  in  the  Manual.     ...     To  sum  up  all  in  a 
word,  for  the  student  and  the  jurisconsult,  the  Manual  is  the  nearest 
approach  to  an  equity  code  that  the  present  literature  of  the  law  U  able  to 
furnish."— Zaw  Times,  Jan.  16,  1864. 

"It  will  be  foimd  as  useful  to  the  practitioner  as  to  the  student" — 
Soficitors^  Journal,  Jan.  2,  1864. 

*'  Mr.  Smith's  Manual  has  fairly  won  for  itself  the  position  of  a  standard 
work.  Its  great  utility  to  the  student  has  long  been  acknowledged  ;  and 
the  present  edition  has  been  made  peculiarly  valuable  to  practitioners." — 
Juristf  Jan.  30,  1864. 

**  It  is  almost  impossible  to  over-rate  the  value  of  Mr.  Smith's  ManuaL* 
— Leguleian^  HiL  Term,  1864. 

"  It  retains,  and  that  deservedly,  the  reverence  of  both  examiners  and 
students.'* — From  a  Lecture  on  a  course  of  Reading  hyA.K.  Rollit,  LL.D., 
Gold  Medallist  of  the  University  of  London,  and  Priseman  of  the  Incorpo- 
rated Law  Society ;  published  by  Cox,  1866. 

"  There  is  no  disguising  the  truth  ;  the  proper  mode  to  use  this  book  is 
to  learn  its  pages  by  heart ;  that  is  to  say,  such  a  familiarity  should  be 
sought  with  each  paragraph  as  to  render  it  a  part  of  those  possessions  of  the 
mind  which  form  portions,  as  it  were,  of  the  mind  itself,  or  rather  of  that 
apparatus  which  the  mind  unconsciously  uses  in  framing  its  judgment  on 
each  subject.  In  conclusion,  we  must  express  our  satisfaction  that  Mr. 
Smith  has,  by  his  literary  labours,  and  especially  by  his  share  in  framing 
the  C^onsolidated  Orders,  earned  for  himself  a  distinction  coveted  by  the 
most  eminent  advocate."* — Law  Magazine  and  Review,  May,  1861. 


*  In  the  years  1858-60,  the  General  Orders  of  the  Court  of  Clianceiy, 
since  the  beginning  of  the  reign  of  Rich.  II.,  were  consolidated  by  Mr. 
Josiah  W.  Smith  and  Mr.  H.  Cadman  Jones,  by  the  authority  of  the  Lord 
Chancellors  Lord  Chelmsford  and  Lord  CampbeU. 
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^  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 
Seventh  EdUim,     /n  12mo.    1876.    Price  lis,  clolL 


This  Work  is  founded  on  about  Seventy  Text  Books,  and  comprises 
the  Fundamental  Principles,  and  the  Points  most  usuaJlj  occurring  in 
daily  life  and  practice. 

NotioeB  of  the  First  Edition. 

**  The  '  Manual  of  Common  Law '  is  peculiarly  suitable  for  the  ctfreful 
study  of  law  students.  .  .  .  Practising  lawyers  will  find  the  book  a 
valuable  vade  mecum.'' — Solicit:ir$*  JounuU. 

*'  Admirably  conceived  and  executed.  .  .  .  Eminently  lucid  and  con- 
case,  ...  A  pocket-book  of  pith  and  essence  of  common  law.'* — Legideian. 


Notices  of  the  Second  Edition. 

"  Mr.  Josiah  Smith  possesses,  in  an  eminent  degree,  that  kind  of  logical 
skill  which  exhibits  itself  in  the  simple  arrangement,  but  exhaustive  diviedon, 
of  wide  and  complicated  subjects,  and  is,  moreover,  gifted  with  the  rare 
power  of  accurate  condensation." — SolicUors*  Journal,  April  30, 1864. 

Mr.  Smith  is  entitled  to  the  gratitude  of  the  student.  ...  It  seems  pre- 
pared with  the  care  and  accuracy  generally  exhibited  by  the  author.** — Law 
Magazine,  May,  1864. 

"  To  more  advanced  students,  and  to  the  practitioner,  whether  barrister 
or  attorney,  we  think  the  '  Manual  of  Common  Law  *  a  most  useful  and 
convenient  companion.  ...  It  is  compiled  with  the  scrupulous  care  and 
the  ability  which  distinguish  Mr.  Smitii's  previous  works." — Jurist,  July 
80,  1864. 

"  Smithes  Manuals  of  Common  Law  and  Equity  must  be  resorted  to  as 
the  open  sesames  to  the  learning  re([uisite  in  the  Final  Examination  of  the 
Incorporated  Law  Society." — From  Db.  Rolut's  Lecture  above  cited,  ante. 


A  MANUAL  OF  BANKRUPTCY, 

In  12mo.     1878.    Price  10«.  doth. 

By  josiah  W.  SMITH,  B.C.L.,  Q.C. 

*J*  The  Supplement  may  be  had  separately,  price  2«.  6c2.  doth, 
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Ciieologtcal  titotltst 

or 

JOSIAH    W.    SMITH,    RC.L.,    Q.C., 

JTDOE  OF  COUHTT  COURTS. 


THE  DIVINE  I.AW  ;  or,  The  ScriptunJ  Duty  and  Happinen  of  Man. 
In  doUi,  gilileitarad,  li.  6d. 

Dedkated,  hf  permimon,  to  the  Jiigkt  Hen.  and  Ven.  Tht  Lord  Saye 
and  Sde,  ArAdeaam  of  Henf&rd,  dx. 

HocuBTON  ft  SoHB,  7,  PoUmotUr  Square. 

COMMITNINGS    with    GOD :     Collected    from    Holy    Sciiptare.      In 
doUk^gUt  lettered,  8d. 

PublUked  by  tht  Society  far  Promoting  CkriMian  Kn&wUdffe. 

CHRISTIAN     EVIDENCE,    in    a  ray   SmaU    CompaaB.      In  Paper, 
Id.  ;  in  doth,  (flt  lettered,  4d. 

PuUuked  by  the  aame  SocUty, 

THB  BOOK   of  FAMILY   or   PRIVATE    WORSHIP,  taken    from 
the  Book  of  Coeimoa  Prajer.    Cloth,  gilt  lettered,  6d. 

.  PuhUthed  by  the  $ame  Society. 

SCRIPTURAL  PRAYERS.    In  cloth,  gilt  lettered,  8d. 

Published  with  the  approval  of  the  Bishop,  Dean,  and  ArMeacon  of 
Hereford . 

PRAYERS,  PRAISES,  and  THANKSGIVINGS,  far  Public,  Family, 
ur  Prtrate  Use.    In  doth,  gUt  lettered.  In 

Dedicated,  by  permission,  to  the  Most  Rev.  A.  C.  Taii,  D.D.,  Lord  Arch- 
bishop  cf  Canterbury. 

HoULBTON  ft  Sons,  7,  Paternoster  Square. 

A  MANUAL  OF  SCRIPTURAL  DEVOTION.    This  conaists  dt  the 
four  preceding  works,  bound  up  in  one  volume  ;  in  cloth,  gUt  lettered,  2s. 

HouLBTON  ft  Sons,  7,  Paternoster  Square. 
SALVATION;  or,aSmnniai7  of  SavingTmtha.    In  paper,  Id. ;  doth,  2d. 

Published  ^cith  the  approval  of  the  Most  Rev.  W.  Thomson,  D.D.,  Lord 
Archbishop  of  York  ;  and  the  late  Right  Rer.  J.  Lonsdale,  D.D.,  Lord 
Bishop  of  JUchfidd. 

HouLSTON  ft  SoKB,  7,  Potemoster  Square. 

A  SHORT   SUMMARY   of  ROMISH   ERRORS.     In  pi4)er,  Id. ;  in 
doth,  3d. 

H0UL8TON  ft  Sons,  7,  Paternoster  Square. 

AN  IMPROVED  HYMNAL,  suited  for  General  Adoption.      In  cloth 
gilt  lettered,  6d. 

Dedicated  to  the  Right  Rev.  John  Atiay,  D.D.,  Lord  Bishop  of  Herefifrd. 

HouLSTON  ft  Sons,  7,  Paternoster  Square. 

MOST   IMPORTANT  TRUTHS   of  HOLY  SCRIPTURE,  in   Plain 

lAiignage,  for  Old  and  Young.     Published  with  the  approval  of  tht  ArchbMops 
of  Cavtti-bv.ry  and  Tml;  in  Jnly,  1865.      In  Paper,  Id.  ;  in  doth,  3d. 

RiviNGTONS,  Waterloo  Place. 


Theee  works  comprise,  at  a  trifling  cost,  and  in  a  meet  oompendious  form,  that  whidi 
Is  needful  In  the  hi^est  degree  from  Infancy  to  old  age,  name^— instraction  in  sa^hig. 
elementary,  truth  (in  three  different  forms)— a  preservative  a«aiDftt  Romanism  on  the 
one  hand — a  preservative  aftaiiist  soeptidsm  on  the  other  hand — a  rich  and  comprehen- 
sive office  of  daily  devotion,  derived  f^om  the  Book  of  Common  Prayer— Inspired  fomu 
of  Conunnniuc  with  God^Prayers,  Praises,  and  Thanksgivings,  intended  to  promote 
Scriptnral  rlgnteonsness  in  detail,  and  elevated  and  fervid  devotion — ^Bymns,  as  unezoep- 
tioaable,  eduying,  and  generally  acceptable,  as  may  be— and  a  purely  Scriptural  Guide 
of  Lifli. 


i^^^r-^i^^"^^^— ^^»^^^p^p»^ii— •'^•s** 


May,  1879. 
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OF 

LAW     WORKS, 

rUBUSEOED  BT 

STEVENS    AND    SONS 

(Late  Stevxns  and  Nobton), 

119,    CHANCERY    LANE,    LONDON,    W.C. 

{Formerly  of  Bell  Yard,  Lincoln's  Inn). 
Law  Books  Purchased  or  Valued. 


Now  ready  (113  pp.),  8vo.  cloth  lettered,  price  6d.,  post  free. 

A  Catalogue  of  Modem  Law  Works  (includi/ng 

the  leading  American,  Indian,  Irish,  and  Scotch) ; 
together  with  a  complete  Chronological  List  of  aJl  the 
English,  Irish,  and  Scotch  Reports,  Abbreviationa 
used  in  reference  to  Law  Repoiis  and  Text  Books, 
and  an  Index  of  Subjects. 

ACTS  OF  PARLIAMENT.— PabUc  and  Local  Acts  firom  an  early  date, 
may  be  had  of  the  Publishers  of  this  Catalogue,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to  Estates, 
Enclosures,  BaHways,  Boads,  &c.,  &c. 
ACTION  AT  LAW.-Peol.—  FfVfe"  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice. 
By  SAMUEL  PRENTICE,  Esq.,  one  of  Her  Majesty's  Counsel 
Boyal  12mo.    1877.  10s.  6<2. 

*'The  book  can  be  Bafely  leconunended  to  students  and  practitioners"— law  Timet, 
"  Whether  for  the  student  or  practitiuner,  we  can  oordiaUy  reoommend  the  work.** 

Smith's  Elementary  View  of  the  Proceedings 

in  an  Action  at  Law.— Twelfth  Edition,  adapted  to  the 

practice  of  the  Supreme  Court.    By  W.  D.  L  FOULKES,  Esq., 

Barrister-at-Law.    12mo.    1876.  10«.  6d, 

**  The  stndont  will  find  In  *  Smith's  Action'  a  manaal,  by  the  stady  of  which  he  may 

easily  acqnire  a  general  knowledge  of  the  mode  of  procedure  in  the  varioos  stages  of  an 

action  in  the  aereral  dlTtaiona  of  the  High  Court  of  Justioe.''— Zaw  Titnei, 

ADMIRALTY.-Boyd.— Ffcfe  "Shipping." 

Pritchard's  Admiralty  Digest.— With  Notes  from 
Text  Writers,  and  the  Scotch,  Irish,  and  American  Keporta. 
Second  Edition.  By  BQBERT  A  PRTTCHARD,  D.C.L., 
Barrister-at-Law,  and  WILLIOi  TABN  PBITCHABD.  With 
Notes  of  Cases  from  French  Maritime  Law.  By  ALGERNON 
JONES,  Avocat  k  la  Cour  Imperiale  de  Paris.  2  vols.  Boyal 
Syo.    1865.  Bl. 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, &c.  With  an  Appendix  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq.,  Barrister-at-Law,  and 
Northern  Circuit    Demy  8vo.     1878.  11, 

*«*  All  gtandard  Law  Worhi  an  kef4  in  Sto^,  ifi  law  calf  and  other  Hndingi, 
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AGENCY. — Petgrave's  Principal  and  Agent.— A  Muraal 
of  the  Law  of  Frincipai  and  Agent.  By  K.  C.  PET6BAVE, 
Sotteitor.     12iiio.    1857.  7s.  6d. 

Petg rave's  Code  off  the  Law  of  Principal  and 
Agent,  with  a  Preface.  Bj  £.  C.  P£TQBAV£,  Soliciti>r. 
I>em7  12mo.    1876.  Net,  2s. 

Rogers.—  Vide  •*  Blectiona." 

Russell's  Treatise  on  Mercantile  Agency.— Second 

Edition.    8to.    1873.  14j; 

AQRICULTURAL  LAW.— Addison's    Practical    Guide  to 

the  Agricultural  Holdings  (England)  Act,  1878 

(88  k  89  Vic.  c.  92\  and  Treatise  thereon,  showing  the  Alterations 

in  the  Law,  and  containing  many  naefol  Hints  and  Suggestions  as 

to  the  carrying  oat  of  the  Provisions  of  the  Act ;  with  Handy  Forma 

and  a  CarefnUy  Prepared  Index.     Designed  diiefly  for  the  use  of 

AgricDltural  Landlords  and  Tenants.    By  ALBEBT  ADDISON, 

Solicitor  of  the  Supreme  Coort  of  Judicatore.  12ma   1876.  Aet,2s.6cL 

Cooke  on  Agricultural  Law.— The  Law  and  Practice 

of  Agficaltaral  Tenancies,  with  Numerons  Precedents  of  Tenancy 

Agreements  and  Fanning  Leases,  &c.,  Ac.    By  6.  WINGBOVE 

COOKE,  Esq.,  Barristerat^Law.    8to.    1851.  18s. 

Dixon's  Farm.— Vufc  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 

Po>/ver    of   an   Arbitrator,    and   the    La^w   of 

Submissions  and  A^Arards;  with  an  Appendix   of 

Forms,  and  of  the  Statutes  relating  to  Arbitration.     By  FRANCIS 

BUSSELL,  Esq.,  M.A.,  Bazrister-at-Law.     Fifth  Edition.    Boyal 

8vo.     1878.  IL  16s. 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

Law  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  comprising  Conrses  of  Beading  for  the 

Preliminary  and  Intermediate  Examinations  and  for  Honours,  or  a 

Pass  at  the  Final,  with  Statute,  Case,  and  Judicature  fHrne)  Tables, 

Sets  of  Examination  Papers,  Aa,   Ac:    By  JOHN  FRANCIS 

BUTLIN,  Solicitor,  Ac    8vo.     1877.  18s. 

'*  Mr.  Butliu  devotes  tntiro  rbaptera  to  the  consideratkm  of  WUHsmi  onBeal  Braperty, 

Hsynes  on  Equity,  and  CbiUy  on  ContraoU,  In  their  bearings  upon  Ihe  studies  of  tha 

articled  dex^,  and  bin  recommendations  as  to  tboronghness  of  readlngare  rtrj  socnd.* 

—laiD  MagaxiMy  Febnutry,  187S. 

**  A  sensible  and  us«ful  guide  for  the  lei^al  tjro^'—SoUeQort^  Jovmal^  April  21,  1877. 

**  In  supplying  law  gindents  with  materials  for  prevariuff  tbemaelTee  for  examinatMB, 

Mr.  Batlm,  we  thick,  has  distanced  all  competitois.    The  Tolome  before  ns  contsiss 

hints  on  reading,  a  very  neat  summary  of  law,  which  the  best  read  practitioner  need 

not  despise.    There  sre  time  tables  under  the  Judicature  Act,  and  an  exceUent  tabular 

airangement  of  leading  coses,  which  will  be  found  of  great  service    ....    Toitioa 

sf  this  kind  wHl  do  much  to  remove  obstacles  which  present  themselves  to  commendnc 

students,  and  when  examinations  are  over  the  book  is  one  whidi  may  be  usefully  kept 

ckse  athsDd,  and  will  well  repay  '  noting  np.'  *"— >Xaw  SRunss,  Februsxy  24,  IStT. 

Head.— F«fe  "Statutes." 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the 
I^eliminary,  Intermediate  and  Final  Examinations^  obtaining 
Admiasion  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  Suggestions  as  to  Mode  of  Beading  and  Books  to 
be  read  during  Articles.  Second  Edition.  By  J.  S.  BUBINSTEIN 
and  S.  WARD,  Solicitors.     12mo.     1878.  8«. 

'*  Ko  articled  derk  should  be  without  it."  -Lane  Timet. 
■    «« "^e  think  it  omits  nothing  which  it  ought  to  oootain.**— law  /(Ptcma^  Aivfi  20, 
1878. 

%*  ^ffitcmdardXaio  frotifafvib9)<iiijSI(odk,ift2cH0oa{fafi^ 
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ARTICLED  CLERKS.-Ctoii«iiii«d. 

TVharton's  Articled  Clerk's  Manual.— A  Manual 
for  Axtioled  Clerks :  being  a  comprehensiTe  Gkiide  to  their  sncoessful 
Examination,  Admiflaion,  and  i'ractice  ai  Attomeys  and  Solicitors 
of  the  Superior  Courts.  Ninth  Edition.  Qreatly  enlarged.  By 
CHABLES  HENBY  ANDEBSON,  Senior  Prizeman  of  the  Incor- 
porated  Law  Society,  &c.     Boyal  12mo.     1864.  18«. 

ARTICLES  OF  ASSOCIATION.— Palmer.— F«2e"Co]iyeyanoing.*' 

ATTORNEYS^Cordery.— F«fe  "SolioitorB." 

Pulling*8    Law    of    Attorneys,    General  and   Spedal, 

Attomeys-at-Law,    Solicitors,    Notaries,    Proctors,    Conveyanoers, 

Bcriyeners,  Land  Afents,  House  Agents,  fta,  and  the  Offices  and 

Appointments  usually  held  by  them.     Their  several  Qualifications 

and  legitimate  Province,   Bights,  Duties,  Privileges,  Exemptions, 

Disabilities,  and  Liabilities  in  the  General  Practice  of  the  L^w,  in 

Legal  Proceedings,  in  Legal  Negotiations,  and  Legal  Formalities. 

And  the  Law  of  Costs  as  l^tween  Party  and  Party  and  Attorney  and 

CUent     By  ALEXANDER  PULLING,  Serjeant-at-Law.    Third 

Edition.     8vo.    1862.  ISi. 

*'  It  is  A  laborions  work,  a  csreftil  work,  tho  work  of  a  lawyer,  and,  beyond  oompariflOD, 
IIm  belt  tliat  has  ever  beea  prodaoed  tipoa  this  sabject."— Zoio  TknM, 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commencing  Busineas.  By  J. 
ORTON  SMITH.     12mo.     1860.  U, 

AVERAGE.— Hopkins'  Hand«Book  on  Average.— Third 

Edition.     8vo.    1868.  18«. 

Lowndes'  Law  of  General  Average.— English  and 

Forei^     Third  Edition.     Bv  RICHARD   LOWNDES,  Author 

of  «  The  Admiralty  Law  of  Colfisions  at  Sea."  Royal  8va  1878.  21i. 

BAILMENTS.— Jones  on  the  Law  of  Bailments.— Fourth 
Edition.    By  W.  THEOBALD.    8vo.     1834.  Net^Bs. 

BALLOT.— FitzGerald's  Ballot  Act.— With  an  IimioDUonoN. 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  MunioqMl 
Elections.  Second  Edition.  Enlarged,  and  containing  the  Municipal 
Elections  Act,  1876,  and  the  Parliamentary  Elections  (Retammg 
Officers)  Act,  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
Linooln's  Inn,  Esq.,  Banister-at>Law.  Foap.  8vo.  1876.  5«.  6<2. 
"Avseftil  guide  to  sJl  oouoernod  in  Parliamenury  and  unaklpBl  glecttoni.''->JUMg 

Jtoflqi*!*,  VewQMTj,  187T. 
''^  We  ahoold  atrosgly  tdTise  any  person  connected  with  elections,  whether  acting  ss 

euidldate»  agent,  or  in  uxj  other  capacity,  to  become  ponesMd  of  this  manuAL" 

BANKING.— W^alker's  Treatise  on  Banking  l^aw.  Li- 
duding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  full  Indes^  By  J.  DOUGLAS 
WALKER,  Esq.,  Banister-at-Law.    Demy  8vo.    1877.  lit. 

**The  work  has  been  oareAiUy  written,  and  will  anpply  the  waat  of  a  compact  sum- 
mary of  Banking  Law.*-*«otfcitor«'  Jomrnal,  March  88, 1878. 

'*  Persona  who  are  intereated  in  banking  law  may  be  gnided  ont  of  many  a  dllSculty 
by  oonanlUng  Mr.  Walkex^a  vohime.  "—/.<»  TUnes,  May  19^  1877. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6«. 

Lynch's  Tabular  Analysis  of  Proceedings  In 
Bankruptcy,  for  the  use  of  Students  for  the  Incoijiorated  Law 
Society's  Examinations.    Second  Edition.    8vo.    1874.         AVt,  ]«. 

Scott's  Costs  in  Bankruptcy.— Ficfe**  Costs." 

%*  AU  tiandmrd  Law  Workaarekepiin  JStode,  in  taw  eidf  and  other  binditiffi. 
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8ANKRUPTCY.-a»«*w^ 

Smith's  Manual  of  Bankruptcy.— A  MaaiuJ  rdating 

to  Bankraptcy,  Insolvency,  and  Impriaonment  for  Debt ;  compriring 

the  New  SUtate  Law  Terbatun,  in  a  consolidated  and  readable  fonn. 

With  the  Kales,  a  Copions  Index,  and  a  Supplement  of  Bedsions. 

By  JOSIAH  W.  SMITH,  Esq.,  KC.L.,  Q.C.,  Judge  of  Conntj 

Courts.     l-2ma    1878.  10«. 

%*  The  Supplement  may  be  had  separatelT,  net,  2s.  6d. 

Williams'  Law  and   Practice  in  Bankruptcy, 

oompriaing  the  Bankraptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 

Bepeal  and  InsoWent  Court  Act  of  1869,  and  ihe  Rules  and  Forma 

made  under  those  ActSL  Second  Edition.  By  BOLAND  VAUOHAN 

WILLIAMS,  of  Lincoln's  Inn,  Esq.,  and  WALTER  VAUGHAN 

WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  FaAxas 

Halleit  Hardcastlb,  of  the  Inner  Temple,  Esq.,  Barriaters-at- 

Law.     8to.    1876.  IL  8«. 

'* '  Williamn  on  Bankmptojr'  Is  quite  ssUsfkctor;."— low  MofftuiM,  NoTomber.  1876. 

**  It  would  lie  difflcnlt  to  speak  in  tenns  of  undue  praise  of  the  preient  wonc" 

BAR,GUIDETOTHE.— Shearwood.--ritf(j"ExaminationGmde8." 

BILLS  OF  EXCHANCE— Chalmers'  Digest  of  the  La-w 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    By  M.  D.  CHALMERS,  of  the  Inner  Temple,  Eaq., 

Barrister-at-Law.    Demy8ya     1878.  12s.  6d: 

***  Thia  work  ia  In  the  fonn  of  the  Indian  Ooden,  besides  the  Sngllaih  Cases  it  is  noted 

vp  with  roftorence  to  the  FVenoh  Law  and  the  Oennan  Oode,  and  on  doahtfol  points  to 

the  more  recent  American  Declfiona ;  it  also  contains  a  table  of 0Temiled4>r  doobtsd  < 


The  book  is  not  only  well  planned,  bat  wall  executed for  the  rising  genera- 

tlona  and  for  men  of  buoneas  this  digest  will  be  a  gift  of  no  imaU  ralue."— Mi  Voll 
Qautu^  January  80. 1879. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes,  >/vith  references  to  the  law  of  Scotia nd, 
France  and  America.— Eleventh  Edition.  By  JOHN  A. 
RUSSELL,  Esq.,  LL.B.,  one  of  Her  Majesty's  Comiaei,and  Judge 
of  Connty  Courts.    Demy  8vo.     1878.  \L  St. 

Eddis'  Rule  of  Ex  parte  Waring.  By  A.  C.  EDDIS, 
RA.,ofLinooln'8lnn,BaRister.at^Law.  PoatSTo.  1876.  Ac<,2s.0c{. 
BILLS  OF  SALE^Millar's  Bills  of  Sale.— A  Treatiae  on  Billa 
of  Sale,  with  an  Aroendix  oontaining  the  Acta  for  the  Beffiatiation 
of  Bills  of  Sale,  Precedents,  Ac.  (being  the  Fonrth  Edition  of 
Millar  and  GoUier's  Treatiae  on  Bills  of  Sale).  By  F.  C.  J.  MILLAB, 

of  the  Inner  Temple,  Esq.,  Barriater-at-Law.     ]2mo.    1877.      12s. 
'*  The  original  workl  s  bronght  doirn  to  date,  and  the  latest  cases  are  nfexrad  to  and 
considered.     The  value  of  the  work  is  enhanced  thnmgboat  bj  osnfdl  snnntstlon.*' 
'^Law  MoffasiMt  FebruarT,1878. 

BOOK-KEEPING.— Bedford's  Intermediate  Examina* 
tion  Guide  to  Book-keeping.— Second  Edition.  ISmo. 
1875.  AH  2&  6</. 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873.— And  other  Railway  and  Canal  Statntea  ;  witii 
the  General  Orders,  Forma,  and  Table  of  Feea.    Poat8yo.    1878.    8s. 

CARRIERS. — Browne  on  Carriers.— A  Treatiae  on  the  Law  of 
CarrieTB  of  Gooda  and  Paaaengen  by  Land  and  Water.  With 
Beferences  to  the  most  recent  American  Dedsiona.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barriaterat- 
Law,  Registrar  to  the  Railway  Comnussion.    8vo.   1878.  18«. 

CHANCERY  and  Vide  **  EQUITY." 

Daniell's  Chancery  Practice.  —  Sixth  Edition,  by 
LEONARD  FIELD  and  EDWARD  OLENNELL  DUNN, 
Barristera-at-Law;  assisted  by  W.  H.  UPJOHN,  Stndent  and 
Holt  Scholar  of  Gray's  Inn,  £c.,  &c..  Editor  of  **  I^miell's  Forma, 
Third  Edition."     2  vols.     Svo.  {In  preparalioti,) 

*^*  All  standard  Law  Works  are  hq^  in  StoclTf  in  law  calf  and  other  Undingt. 
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CHANCERY-CbnMMMcf. 

Danieirs  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom; 
with  DiBsertatioiis  and  Notes,  forming  a  complete  guide  to  the  pno- 
tioe  of  the  Gl^ancery  DiviBion  of  the  High  Court  and  of  the  Courts 
of  Appeal  Being  the  Third  Edition  of  **  Darnell's  Chancery  Forms." 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  and  Holt 
Scholar  of  Grray's  Inn,  Exhibitioner  in  Jurisprudence  and  Roman 
Law  in  the  University  of  London,  Holder  of  the  First  Senior  Stu> 
dentship  in  Jurisprudence,  Roman  Law  and  International  Law 
awarded  by  the  Council  of  Legal  Education  in  Hilaiy  Tenn,  1879. 
In  one  thick  vol    Demy  Svo.     1879.  2L2i. 

"  It  will  be  as  OBeftd  a  work  to  practitionen  at  Waatminaier  aa  It  will  be  to  those  ia 
Linoaln'aInD.'--£<n0  Timet,  Febriuiry  1,  1879. 

Haynes'  Chancery  Practice.— A  Manual  of  the 
Practice  of  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom,  for 
the  use  of  Practitioners  and  Students.— By 
JOHN  F.  HAYNES,  LL.D.  Author  of  the  *'  Students  Leading 
Caaee,"  &a  (In  preparation.) 

Morgan's  Acts  and  Orders,  Fifth  Edition.  1876.— 
The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 
Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 
cature, particularly  with  referenoe  to  the  Chancery  Division,  and 
the  Actions  assigned  thereto.  With  copious  Notes.  Fifth  Iklition. 
Carefully  revised  and  adapted  to  the  new  Praotioe  by  GEORGE 
OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Lincoln's  Inn,  Barnster-at-Law,  and 
late  Fellow  of  Magdalen  College,  Oxford.    In  1  voL    Demy  Syo. 

187(5.  IL  10*. 

*'  Tbis  editioii  of  Mr.  Uwg$XL*s  treatiM  most,  we  bdiere,  be  the  most  popular  with  the 

profewion.*— Zaw  Timu,  December  9»  1876. 


I  '  "  Tbifl  new  edition  will  maintain  and  enhance  the  high  repntatloi  deterredly  gained 

i  hf  the  original  worlc.**— low  Moffatbu  and  lUwiew,  Febmaiy,  1877. 

,  Morgan  and  Davey's  ChanceryCosts.— F«ic«Co«ts.'» 

I  Peel's  Chancery  Actions.— A  Concise  Treatise 

(  on  the  Practice  and  Procedure  in  Chancery 

Actions.— By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.     Bemy  Svo.  1878.  7i.  6d 

**To  Chanoerjr  praotitlODerB  of  boU  branchea  the  Tolume  will  doabttesa  |»ot0  Tery 
i  ueftiL"— low  limit,  July  20, 1878. 

CHURCH  AND  CLERQY.— Phillimore.— r«ie"EcclesiasticalLaw.'* 

Stephen's  Laws  relating  to  the  Clergy.— 2  vols. 

i  Boyal  Svo.    1848.  21,  18«. 

CIVIL  LAW.— Bowyer's  Commentaries  on  the  Modern 

Civil   Law.— By   Sir  GEORGE   BOWYER,  D.C.L.,  Royal 

I  Svo.    ISiS.  IBs. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L. 
Royal  Svo.    1874.  5f. 

Cumin's  Manual  of  Civil  Law,  containing  a  Translation 
of,  and  Commentary  on,  the  Fragments  of  the  XIL  Tables,  and 
the  Institutes  of  Justinian  ;  the  Text  of  the  Institutes  of  Gaius  and 
Justinian  arranged  in  parallel  columns  ;  and  the  Text  of  the  Frag- 
ments of  Ulpian,  &o.  By  F.  CUMIN,  M.A.,  Barriater-at-Law. 
Second  Edition.    Medium  Svo.    18G5.  1S«. 

Greene.— Ficie  "Roman  Law." 

%^  AU  tUmdard  Law  WorJa  arc  kept  in  Stock,  in  law  caJf  and  other  bindingh 
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CIVIL  LAW.-Contmiud, 

Mears.— Ftde  *' Roman  Law.' 

Voet  Commentarius  ad  Pandectas,  Translated 
into  English.— Part  I.  The  Ccmtraot  of  Sale.  (Book  xriiL) 
By  SIR  ROLAND  KNTVET  WILSON,  Bwt,  of  linoolii's  Inn, 
Barrirter-at-lAw.    Royal  8va    1878.  N€t  12.  Is. 

COLLISIONS^— LovNOides' Admiralty  La^w  of  Collisions 
at  Sea.— 8to.    1867.  7«.  9d, 

COLONIAL  LAW.^-Clark's  Colonial  Law.--A  SwBiiiary  of 
Colonial  Law  and  Praetloe  of  i^peab  horn  the  PlantotkiWi  8vo. 
1884.  17.  4s. 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Bowyer.— 

Vide  "CoDstitational  Iaw.** 

Broom   and    Hadley's  Commentaries  on    the 

La^ATS  of  England.— By  HERBERT  BROOfii,  LL.D.,  of 

the  Inner  Temple,  BarHster-at-Law ;    and  EBWARD  A.  HAD- 

LEY,  MJL,  of  linooln'a  Inn,  Banister^at-Iiaw ;  late  Fellow  of 

Trinity  OolL,  Cambridge.     4  Tola.    8yo.     1889.  82.  3a. 

'*  iitmn.  Brooai  and  Badl^  have  been  unsparing  in  their  editorial  labom.    There 

are  abundant  reference  notea,  lo  tbat  the  dilifent  etndent  can  oaHMlt  the  anthorttlea 

If  he  la  to  dispoeed.      Besidea  the  table  of  ooatenta,  there  are  an  anpeodix  and  a 

ooploaa  index  to  each  TolameL    Nothinf  that  oaold  be  done  to  maka  the  woric  aneftal 

and  handy  has  been  left  undoae.**— Z.av  Joitirnml,  Kovember  19,  IMA. 

COMMERCIAL  LAW.— Levi's  International  Commercial 
Law.— Being  the  Frindplea  of  Mercantile  Law  of  the  foUowmg 
and  other  Countriea— yis. :  England,  BootlaDdy  Ireland,  British 
India,  Britiah  Coloniea,  AQstri%  Bel^nm,  Denmark,  Fraaoc^  Ger- 
many, Greeoe,  Italy,  Netherianda,  Norway,  Pmaaa,  Rnni%  ^Mun, 
Sweden,  Switaerland,  United  States,  and  Wlirtembag.  By  LEONE 
LEVI,  Esq.,  F.S.A,  F.S.S.,  of  Lincoln's  Inn,  Barrister-at-Law,  Ac 
Second  Edition.    2  Tola.    Boyal  8to.    1868.  U  16s. 

Smith.— Fide  "HercantQe  Law." 

COMMON  LAW.— Archbold's  Practice  in  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divi- 
sions of  the  High  Court  of  Justice.^Thirteeiith 
Edition.  By  SAMUEL  PRENTICE,  one  of  Her  Maiest/a 
CoQDSeL  {In  the  Prm). 

Braithwaite.— Fide  "Oatha." 

Fisher.— Fttfc  "  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Common  Law  Divisions.— Pablisbed  by  Anthority,  aa 
issaed. 

Prentice.— Ffcis  "Action." 

Smith's  Manual  of  Common  Lav^.— ForPnustitlaners 
and  Students.  A  Manual  of  Common  Law,  comprising  the  fonda- 
mental  prinoiples  and  the  points  most  usnally  oocmnng  in  daily 
Ufe  and  practice.  By  JOSIAH  W.  SMITH,  B.ciL,  Q.C., 
Judge  of  County  Courts.    Eighth  Edition.    12ma    1878.  lis. 

COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
By  GE0K6E  E.  CHAMBERS,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Imperial  8vo.    1877.  6i.  6«L 

Cooke  on  Inclosures.— T^^th  Forms  as  settled  by  the 
Inclosure  Commisdonen.  By  G.  WINGROVE  COOKl^  Esq., 
Bamster-At-Law.    Fourth  Edition.    12mo.    1864.  Ids. 

%*  AU  itandard  Low  Workt  orcXsepliA  5ftN:X^«KlcHoaa/an(loa«>}M^ 
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COMPANY  LAW.— Finlason's  Report  of  the  Case  of 
Tw^ycross  v.  Grant.    8vo.  1877.  Net^  2t,  6<L 

Palm e p.—  Vide  "  Conveyancing. " 

Palmer's  Shareholders*  and  Directors'  Legal 

Companion. — A  Manual  of  eveiy-day  Law  and  Practice  for 
Promoters,  Shareholden,  Directors,  Secretaries,  Creditonaiid  Mid- 
tors  of  Companies,  under  the  Compuiies'  Acts,  1862, 1867,  and  1877. 
By  FRANCIS  B.  PALMER,  Esq.,  Barrister-at-Law.  12mo. 
1878.  NO,  28.  M. 

Thring.— Fuie  "Joint  Stocks. " 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Intended  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8yo.    1878.  ^  6d. 

*'Ail  acquaintaDce  with  Fearne  Is  inditpeiisable  io  a  student  who  desires  to  be 
thoroaghly  gnmoded  in  the  common  law  rdaiiiig  to  real  property.  Sock  otadent  wUl 
And  a  perusal  of  this  epitome  of  great  value  to  him."— low  Jourml,  October  19, 18T8. 

CONSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  Law  of  England.— By  Sir 
GEO.  BOWTER,  D.C.L.  Second  Edition.  Boyar8To.  1846.   12.  2t. 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Law  of  Contracts.  By  C.  G.  ADDISON,  Esq.,  Anthor  of 
the  '*  Law  of  Torts."  Seventh  Edition.  By  L.  W.  C AVE,  Esq.,  one 
of   Her   Majesty's   Coonsel,  Recorder   of  Lincoln.    Royal   8yo. 

1875.  U  18s. 

■*  At  present  this  is  by  fkr  the  best  book  npon  the  Law  of  Oontraot  posiesisJ  by  the 
Profssiion,  and  it  is  a  tboronghly  practloal  book.'*>^£«0  2taMf . 

Leake  on  Contracts.^An  Elementary  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  ''  The  Elements  of  the  Law  of 
Contracts ").  By  STEPHEN  MARTIN  L£A£E»  Barrister-at- 
Law.    1  vol.    Demy  8to.    1878.  12. 18«. 

Pollock's  Principles  of  Contract  at  Law  and  in 
Eqnity  ;  being  a  Treatise  on  the  Greneral  Principles  relating  to  the 
Validity  of  Agreements,  with  a  special  view  to  the  comparison  of 
Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 
and  occasionally  to  American  and  Foreign  Law.  Beeond  Edition. 
By  FREDERICK  POLLOCK,  of  Liooobi's  Inn,  Esq..  Bairister-at- 

Law.    Demv  8yo.    1878.  12.  6t. 

The  Iiord  Chief  JnsdkM  In  his  indgment  in  MtiropcUUm  BaOwa^  Oompamif  ? .  Broff* 
dm  and  other%  said,  **The  Law  Is  well  mit  by  Xr.  Fredartok  Polloofc  in  his 
Ttrr  aUa  and  learned  work:  on  OontraotSL"—]^  Timet, 
"  ¥oT  the  purpoBSS  of  the  student  there  is  no  book  eqnal  to  Ur.  Ponoek'a''->2% 
SeotumM,  Jnly  18,  I8T8.  ^      ,  .„  ^  . 

'*  He  has  sacceeded  in  writing  s  book  on  CkmtFsets  which  the  working  Utwyer  will  find 
as  Qseihl  for  reference  as  any  of  its  predecsMon,  and  which  at  the  same  time  will  den 
the  atudent  what  hn  will  seek  tor  In  yain  elsewhere,  a  oomplste  rationaU  of  the  lawr— 
law  Magaxtm  amd  JlMrtas.  _     ^ 

«*  We  aee  nothing  to  qnattfy  in  the  praise  we  bestowed  on  the  first  odlUoo.  The  ehaplsvs 
on  nnlawiul  and  Impossible  sgreements  are  models  of  foil  anddsar  treatmsnt"— iSMMten* 
/onmoi,  Ang.  10, 1878. 

Smith's  l^w  of  Contracts.— By  the  late  J.  W.  SMITH, 

Esq.,  Anthor    of  "Leading  Cases,"   &o.    SeTenth  Edition.    By 

VINCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.    Demy  8to, 

1878.    (SdecUdfvr  the  IrUemiediaU  Examinations,  Wd.)        12.  Is. 

"  We  know  of  few  booha  equally  likely  to  benefit  the  student,  or  marked  by  snoh  dJs- 

tingnlshed  qualltlea  oi  lucidity,  order,  and  aocoraoy  as  the  work  before  as."— iMMrof*' 

J(ntmal,  December  28, 1878. 

*^*AUitandardLaw  Warhgoreh3^in8tock,inl€medy<mdoikerlki^^ 
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CONVICTIOMS.— Paley  on  Summapy  Convictions. — 
Fifth  Editkn.  By  H.  T.  J.  MAONAMARA,  Esq.,  Barrister-afc- 
Lftw.    8vo.    1866. 

Stone.— Ftde  <<  Petty  SefldonL*' 

CONVEY  ANCINQ-Dart.— Fide  '"Vendofs  and  Poichasen." 

Greenwood's  Manual  of  Convey  ancing.—A  Manual 
of  the  Ptactioe  of  Ckmyeyanoiiig,  ahowinf^  the  present  Practioe 
relatfaig  to  the  daily  roatine  of  Conveyanomg  in  SoEdton'  Offioea. 
To  wmd^  aie  added  Conoiae  Common  Fonna  and  Ptecedenta  in 
ConTeyandng ;  Conditiona  of  Sale,  Conveyancea,  and  all  other 
Aannancea  in  ocmatant  nae.  Fifth  Edition.  By  H.  N.  CAPEL, 
KA.,  LL.B,  Solicitor.    Demy  Syo.    1877.  15«. 

**TlM  tafomuitioii  under  these  heeds  is  Just  of  that  onUnaiy  practical  kind  which  n 
laeraed  <han  expertence  end  Is  not  to  be  gathered  from  trestieet.    .    .    .    AceretDlstudj 


of  theee  pegee  woold  probehlj  ena  a  diUgent  derk  with  a*  uraeh  uetal  kaoirledge  as  he 
night  othenrtoe  take  tosis  of  desnltoij  gnestinnfng  end  ohenrylng  to  aoqairB."— aaWcten* 


The  yoDog  soUdtor  will  find  this  work  almost  invalaaMe,  whfle  the  memhet*  of  the 
higher  teaaeh  of  the  praftorion  nuty  refdr  to  it  with  advsntage.  We  haTe  not  met  with 
any  book  that  fhniahee  eo  alm]^  a  goUa  to  the  mansgaaMnt  of  busineaB  eatmated  to 
artieled  derka**— AktfWtf  PoH. 

Martin's  Student's  Conveyancer.— A  Manual  on  the 
Principlee  of  Modem  Conveyancing,  illnatrated  and  enforced  by  a 
Collection  of  Ptecedenta,  accompanied  by  detniled  Bemarka.  Part  I. 
Pnitshase  Deeds.  By  THOMAS  FREDERIC  MARTIN,  Solicitor. 
Demy  8yo.    1877.  5*.  6d. 

**  We  haTo  no  doubt  that  the  Btndent  will  Had  in  Ur,  Karttn's  treatise  a  good  guide  to 
the  practfeal  pert  of  oonTeyaacfaig.'*— Imo  Ttmes,  June  U,  1877. 
"  It  should  be  placed  In  the  hands  of  erery  stadent" 


Palmer's  Company  Precedents.— Conyeyancing  and 
other  Forma  and  Pftoedenta  relating  to  Companies'  incorporated 
under  the  Ccmpaniea*  Acta,  1862  and  1867.  Arranged  as  followa  : — 
Agreements,  Memoranda  of  Aiwodation,  Articles  of  Association, 
Reaolntiona,  Notices,  Certificates,  Proyiaional  Orders  of  Board  of 
Trade,  D^>entare8,  Reconatmotion,  Amalgamation,  Petitions,  Orders. 
With  Copious  Notes.  By  FRANCIS  BEAUFORT  PALMER,  of 
the  Lmer  Temple,  Esq,  Banister^t-Law.  Demy  8vo.  1877.   12.  6c 

**  There  had  never,  to  oar  knowledge,  been  soy  attempt  to  oolleet  and  edit  a  body  of 
Tonne  and  Precedents  ezGlnstrely  rdatinc  to  the  formanon,  working  end  wlndlng^p  of 
eosnpanles.  This  task  Mr.  Fahner  hss  taken  in  hand,  and  we  are  glad  to  say  with  mneh 
snocees  ....  The  Infonnatlon  contained  In  the  <60  peges  of  the  TOlmne  Isrendered 
easily  accessible  by  a  good  and  fall  Index.  The  aothor  hss  eridently  not  been  speiisc  of 
Isboar,  end  the  froits  of  hi»  ezertiooe  are  now  before  the  legal  profomton  in  a  wok  of  great 
practical  atUity.'*-*I<ne  Moffotiiu,  Febmary,  18T8. 

**  To  those  conoenied  in  getting  np  oompsniee,  the  aasistanoe  giren  by  Mr.  Fahner 
most  be  Tory  Talnable,  becraae  he  does  not  confloe  himeelf  to  ben  precedents,  bat  by 
intelligent  and  learned  oommentaiy  lights  ap,  m  it  were,  esdi  step  that  he  takes.  The 
Toiume  before  us  it  not,  therefore  a  book  of  precedents  merely,  but,  in  a  greater  or  lees 
decree,  a  treatise  on  certain  portions  of  the  CompauieB'  Acts  of  1862  and  1867.  There  is  an 
eliiLorate  index,  and  the  work  U  one  which  most  commend  itself  to  the  profeeskm."^ 
Law  Tunss,  June  9, 1877. 

'The  precedents  are  as  a  role  exceedingly  well  drafted,  and  adapted  to  companies  for 
almost  every  conceivable  object  Ho  espedaUy  are  the  forms  of  memoranda  and  anides 
ol  sssociation ;  and  these  will  be  foond  extremely  serviceable  to  the  conveyancer.  .  . 
All  tbe  notes  have  been  elaborated  with  a  tlKMronghly  edentific  knowledge  of  the 
principles  of  company  law.  as  well  as  with  copious  references  to  the  oasee  substantiating 
the  pnndplee.  .  .  .  We  venture  to  predict  that  his  notes  will  be  found  of  great  ntihty 
la  gnidtng  qxhiioos  on  many  complicated  qnestions  of  law  and  practice. '—Xine  JomnuL 

*«*  JiU  itandard  Lav  Worki  art  keipi  tfi  Stocky  tn  lav  calf  and  other  bindin^t^ 
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CONVEYANCINQ.-Ctojtffai^i. 

Prideaux's  Precedents  in  Conveyancing.— With 
Dissertations  on  its  Law  and  Flractice.  Ninth  Edition.  By 
FREDERICK  PRIDEAUX,  late  Professor  of  the  Law  of  Real  and 
Personal  Property  to  the  Inns  of  Gonrt,  and  JOHN  WHITGOMBE, 
E8qr8.,BarriBters-at-Law.    2  yob.    BoyalSvo.    1879.  82.  lOi. 

'*  Pridetnz  hM  become  an  indispensable  part  of  the  Gonye7S3aoer^slibFir7."«-A0ifeftor/ 
Joumai, 

**  We  nay  slao  be  allowed  to  add  our  tribnto  of  praise  to  these  Freoedanto  Ibr  their 
oonciaenesa,  perspicuity,  precUIon,  and  perftottai  oidraMiic.''— low  jMcmol. 

*'  Tbe  Tolames  are  now  aomething  more  than  a  mere  collection  of  precedents ;  they 
contain  moat  valnabif  diaeertatlons  on  the  lav  and  practice  with  reference  to  conTcyanolnc. 
Theae  diaaertationa  are  Ibllowed  by  the  preoedenta  on  each  aulitject  dealt  with,  and  are  m 
tbemaclTee  oondenaed  treatiaea,  embodying  all  the  latest  caae  and  atatnte  law.  We  may 
Inaianee,  aa  excellent  apecimena  of  legal  eaaay  writing,  the  diaaertationa  on  trosfeees  and 
bnsband  and  wife  in  the  second  Tolume,  abd  on  cou^Uona  of  aale  la  the  first.  Haring 
regard  to  the  wide  general  knowledge  required  of  all  lawyers  In  the  preaent  day,  anch  a 
work  aa  thia  mnat  prore  highly  acceptable  to  the  whole  Probssion."— low  Jiam, 
January  4, 1679. 

"  We  have  been  always  accustomed  to  view  *  Prideaux '  aa  the  moat  uaeful  work  out 
on  conveyancing.  It  combines  oondaeneaa  and  cloameaa  in  ita  precedenta  with 
aptneaa  and  comprehenaiToneaa  in  ita  diaaertationa  and  notea,  to  a  degree  superior  to 
that  of  any  other  work  of  ita  kind."— Law  JimrtuU,  February  8,  1879. 

COPYRIGHT.-Piiillips'  Law  of  Copyright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Linc(£i'a  Iim,  £»}.» 
Barrister-at-Law.    8vo.     1863.  12t. 

*•  ICr.  FbiUips'  work  is  at  once  an  able  law-book  and  a  lucid  treatise,  In  a  popular  form 

on  the  rights  of  authors  and  artists."— JiirM. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners.-— With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVESY,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  12s. 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  Universi^ 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVET, 
M.A.,  one  of  Her  Majesty*!  Counsel,  late  Fcdlow  of  UniTerdty 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedenta  of  Bills  of  Costs.    8vo.    1866.  12.  It. 

Morris'  Solicitors'  Fees  and  Court  Fees,  under 
the  Judicature  Acts.— With  Copious  Index.  By  WILLIAM 
MORRIS,  SoUcitor.     12mo.    1876.  4l 

Scott's  Costs  in  the  Superior  Courts.  Fourth 
Edition.  {In  ih/c  prtu.) 

Scott's  Costs  under  the  Judicature  Acts,  1873 
and  1875 ;  containing  the  **  Additional  Rules "  and  Scale  of 
Costs ;  together  with  Pbigsdbvtb  of  Taxed  Baus.  Bj  JOHN 
SCOTT,  Esq.,  Barriater-at-Law.    Royal  12mo.    1876.  5«.  6dL 

Summerhays   and   Toogood's    Precedents    of 

Bills   of    Costs    in    the    Chancery,    Queen's 

Benchf  Common  Pleas,  Exchequer,  Probate 

and  Divorce  Divisions  of  the  Iiigh  Court  of 

Justice,   in    Conveyancing,  Bankruptcy,  Ac,  with  SoJes  of 

Allowances  and  Court  Fees,  &c.,  &o.    Second  Edition.    Royal  8vo. 

1877.  15$. 

**  In  the  Tolnme  befiors  ns  ve  have  a  Tsry  complets  msniial  of  taxstfon.  The  imik  is 
besntifolly  printed  and  arranged,  and  each  item  cstohes  the  eye  Insftsatlj.'*— Xow 
Joumal. 

*^*  M  ttaniard  Imw  Worki  an  hepi  in  8tod^  in  lavf  calf  and  other  Unding9» 

B 


10  STEVENS  AND  SONS'  liAW  PUBUGATIONa 


COSTS. 

^Veb8te^'s  Parliamentary  Costs.— Private  BOla, 
Eleotioii  PetitionB,  Appeals,  Houm  of  Lords.  By  EDWAIO) 
WEBSTER,  Esq.,  of  the  Taxiiig  Office,  House  of  Cominoiis,  and  of 
the  Ezaminen'  Office,  House  of  Lords  and  House  of  Conimons. 
Third  Edition.     Post  8vo.    1867.  205. 

COUNTY  COURTS.— The  ConsoMdated  County  Court 
Orders  and  Rules,  1878,  with  Forms  and 
Scales  of  Costs  and  Fees,  as  issued  by  the  Lord 
Chancellor  and  Committee  of  County  Court  Judges.  AuthoiiBed 
Edition.    Super-royal  8vo.    1875.  iVet.  3s. 

Pitt-Lewis'  County  Court  Practice. — A  Complete 
Practice  of  the  County  Courts,  including  Admiralty  and 
Bankruptcy,  embodying  the  Act,  Bules,  Forms  and  Costs, 
with  Table  of  Cases  and  Full  Index.  By  G>.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentships  of  the  Four  Inns  of  Court. 

{In  thi  sdehl) 
CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indictments,  &c.,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JEBVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  M^est/s 
Court  of  Common  Pleas).  Nineteenth  Edition,  including  the 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Templ^  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Jtoyal  iSmo. 
1878.  U  lis.  6ci. 

Cole  on  Criminal  Informations  and  Quo  War- 
rantO.-^ByW.B.C0LE,&q.,BaiT]ster4t^Law.  12mo.  1848.  12». 
Greaves*  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  28  Vict— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Counsel,  who  prepared  the  Bills  and  attended  the  Select  Committees 
of  both  Houses  of  Parliament  to  wliich  the  Bills  were  referred. 
Second  Edition.     Post  8vo.     1862.  16t. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq.,  Banister-at-Law.  Royal  12mo.   1878.  12. 11».  6d. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  vols.    Royal  8yo.      1877.      6L  15s.  6d. 
Thla  treatiao  ia  so  mooh  more  cofilous  than  any  other  upon  all  ths  subject!  contained 
In  it,  that  It  affords  by  lar  the  best  meaaa  of  aconlring  a  knowledfe  of  tiie  Griminai  Law 
In  nnera],  or  of  any  offanoe  in  partieular ;  ao  thai  it  will  be  found  peoollarlj  saeful  as 
waU  to  ttioae  who  wlah  to  obtain  a  oomplete  knowledge  of  that  law,  aa  to  thoM  wlio 
deaira  to  be  Inrormed  on  any  portion  of  it  aa  oooaaion  mi^  require. 

Thia  work  also  oontaina  a  yery  complete  treatiae  on  the  Law  of  Eridanoe  In  CMminal 
Casea,  and  in  It  the  nuuuier  of  taking  tiie  depoaitiona  of  witneaae^  and  the  ezaminationa 
of  prisoners  before  magiatavtea,  ia  folly  explained. 

"What  better  Digeit  of  Criminal  Law  ooald  we  possibly  hope  fbr  than  'Ruaaell  on 
Ofimet  r  "— iSUr  Jamn  FS^famu  auph4t^*M  a/mek  m  OodtMeation. 

"  We  msy  safely  aaaert  that  the  fifth  edition  of  '  Knaaell  on  Crimea'  has,  under  tha 
oareAil  hand  of  Ur.  Prentice,  fully  reached  the  atandard  attained  to  by  the  prececUng 
ediilona.*— Xow  Journal^  Jannary  27,  1877. 

"  No  more  truatwortby  authority,  or  more  exhanstlTe  expositor  than  'Rnaseil'  can  be 
eoDSnlted." — Law  iiagatine  and  Beviev,  February,  1877. 

"  Alteratlona  have  been  made  in  the  arrangement  of  the  work  whldi  without  interfering 
witli  the  general  plan  are  aufficient  to  ahow  that  great  oare  and  thought  hare  been 
bestowed.  ....  We  are  amazed  at  the  patience^  industry  and  aldll  which  are  exhibited 
in  the  collection  and  arrangement  of  all  this  mam  of  learning.*— 2N  Timet, 

%*  All  tUmdevrd  Lmw  Worki  are  kept  in  Stock,  in  law  c(Uf  and  oihirhi^^ 
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DECREES.-<-Seton.— rule  "  Equity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 

Directory.— For  the  use  of  the  Legal  Profeadon,  Public  Com- 

paniea,  Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  Ac 

Published  Annually.  Thirty- third  Issue  for  1879. 

The  work  contains  the  most  complete  List  published  of  Town  and 

Country  Solicitors,  with  date  of  admission  and  appointments,  and  is  issued 

in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : —  «.    cL 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  iNraBLKAYKD  for  Attendancrs  .        .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns      5    6 

4.  The  above,  intibleaved  for  Attendances  .        .        .       .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  intsbleaved  for  Attendances         .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 8    6 

8.  The  above,  DrrBBLEAVED  for  Attendances         .        .        .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

onlnmns .        .  5    0 

The  Diary ^  prinUd  on  JOTNSON*S  paper  of  tuperior  quality, 
eontaini  memoranda  of  IaqoI  Businei$  throughout  the  Tear, 

The  Lawyer's  Companion  for  1879,  edited  by 
JOHN  THOMPSON,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law; 
and  contains  a  Digest  of  Keoent  Cases  on  Costs ;  Monthly  Diary  of 
County,  Local  Government,  and  Parish  Business  ;  Oaths  in  Supreme 
Court;  Summary  of  Legislation  of  1878 ;  Alphabetical  Index  to  the 
Praotioal  Statutes;  a  Copious  Table  of  Stamp  Duties;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties;  and  a  variety  of  matters  of 
prMtical  utility. 

*'  An  excellent  work  **-~19»e  TimM,  November,  SO,  1878. 

**  A  pabUcstion  which  has  long  sgo  lecured  to  itadf  the  favour  of  the  profesaioii,  and 
which,  as  heretofiure,  jasUfles  by  its  contents  the  title  assumed  by  it.  "-^law  Journal. 

"  CoDtalna  all  the  mformation  which  ooald  be  looked  for  in  such  a  work,  and  gives  it 
in  a  moat  convenient  form  and  ver>'  completely.  We  may  nnhedtatingly  reoommend  the 
work  to  our  readers."— Softcitort'  Journal. 

•*  The  *  Lawyer's  Companion  and  l>iary '  ia  a  book  that  ought  to  be  in  the  poaaeisloiii  of 
ereiT  lawjer,  and  of  every  man  of  bnainesi." 

**  The 'Lawyer's  Companion'  is,  indeed,  what  it  Is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  office.*— Zaw  Tlmti. 

"  It  ia  a  book  without  which  no  lawyer's  library  or  office  can  bo  complete."— /rirA 
Law  Thnm,  Kovembor  9th,  1878. 

DICTIONARY.— \A^harton's  La'w  Lexicon.— A  Dictionary  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departments  of  Kftglish  Law ;  including  the  various 
Legal  Terms  used  in  Commerciar  Transactions.  Together  with  an 
Explanatory  as  weU  as  Literal  Thmslation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHUBESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.    1876.  21.  2t, 

'*At  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  edition  of 
*  Wharton's  Law  Lexiooa '  which  Mr.  Bhiress  WiU  haa  prodooed,  mnat  supersede  all  former 
iKnes  of  tliat  wellrknown  work."— Zow  MaaoMhu  ami  Bguimo,  Angnst,  1876. 

*'  Ko  law  library  la  complete  without  a  law  dictionary  or  law  lexicon.  To  (he  practi- 
Uoner  it  la  always  nseftil  to  have  at  hand  a  book  where,  in  a  smaU  compass,  he  can  find 
an  explanation  of  terms  nf  Inlreqnent  occnnrenoe,  or  obtain  a  reference  to  statntea  on 
most  subjects,  or  to  books  wherein  particalar  subjects  are  treated  of  at  flcUl  length.  To  the 
student  it  ia  almost  indispenaabW— Zato  Timtt. 

*«*  AU  9tamiaird  Lam  Wori$  are  kept  in  Stock,  in  hw  coif  CMd  oHker  bindingt. 
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DIGESTS.— Bedford.— Ficfe  **  Ezamiiiataoii  GnideiL'* 
Chamber's— r«fc  "  Public  Health." 

Chitty'S  Equity  Index.— Chitty'a  Index  to  all  the  Bcpocted 
Caaea,  and  Sutotea,  in  or  rdatiiig  to  the  Prindplea,  Fleadmg,  and 
Practice  of  Equity  and  Rankniptcy,  in  the  aeyeral  Coorta  of  Hqpatj 
in  England  and  Ireland,  the  Privy  Cooncil,  and  the  Hooae  of  Iiorda, 
from  the  earUeat  period.  Third  Edition.  Bj  J.  HAGAULAT, 
Eaq.,  Barriater-at-Law.    4  yola.    Boyal  Sto.    1858.  7L  7a. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  Hooae  of  Lorda  and  Priry  Cooneil,  and  in  the 
Conrta  of  Common  Law,  Divoroe,  Probata,  AdmiraUh[  and  Bank- 
niptcy,  from  Michaelmaa  Term,  1756,  to  Hilary  Term,  1870  ; 
with  Referenoea  to  the  Statotea  and  Rolea  of  Court  Fovmded  on 
the  Analytical  Digest  by  Hairiaon,  and  adapted  to  the  praaent 
practice  of  the  Law.  By  R  A.  FISHEB,  Eaq.,  Judge  of  tb» 
County  Conrta  of  Bristol  and  of  Wella.  FItv  large  Tofaimea,  royal 
8to.    1870.  121.  12#. 

{Contimued  AumMolljf.) 
••  Mr.  rahsr't  Difnt  !■  ft  wonderfiil  work.     It  ia  a  Biraela  ef  bamaa  iadaitiy.''— Jfr. 
JvHm  WiUtB, 

'*  I  think  it  would  be  Tery  dtfllcelt  to  improro  npoa  Mr.  Usher's  'Oonasiai  Jmm 
Diiest'  "-oAr  Jamct  FUsfamet  SUpkm,  <2.C.,  om  OodS/kaiiou. 

Leake.— Ftde  *'Beal  Property  "  and  "Contraota." 

Notanda  Digest  in  La^/v,  Equity,  Bankruptcy^ 
Admiralty,  Divorce,  and  Probate  Cases.— By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,  and  HABBT 
GREENWOOD,  of  Lincoln's  Inn,  Eaqra.,  Barriatera^t-Law.  The 
NoTAKDA  DioiBT,  from  the  oommenoament,  October,  1862.  to 
December,  1876.    In  1  yolume,  half-boond.  Ifet^  SL  Ss. 

Dittos  in  2  TolumaB,  halfbonnd.  Act,  S^  lOs. 

Ditto,  Third  Series,  1873  to  1876  inrlnsiye,  half-bound.  Net,  IL  lit.  6ci. 

Ditto,  Foarth  Series,  for  1877  and  1878,  with  Indezea,  in  1  Yohune. 

Sack,  net,  IL  la. 

Ditto,  ditto,  for  1879,  Plain  Copy  and  Two  Indexea,  or  AdheaiTe  Copy 
for  insertion  in  Text-Books.  Annnal  Subscription,  payable  in 
advance.  Acl,  21a. 

*«*  The  numbera  are  issued  regulariy  eveiy  sltenate  month. 
Each  number  will  contain  a  condae  analysis  of  eyeiy  caae  reported 
in  the  Law  ReporU,  Law  Jovmal^  WetUy  Reporter ,  Law  Timn^  and 
the  Iriek  Law  Report*,  up  to  and  including  the  caaea  contained  in  the 
parts  for  the  current  month,  with  references  to  Tezt-booka,  Statutes^ 
and  the  Law  Reports  Consolidated  Digest.  An  alfhabricai. 
IMDKX  of  the  Bubpects  contained  in  saoh  hfmbkb  will  fcwm  a  new 
feature  in  this  senes. 

Pollock.— F«i«  •^Partnerahip." 

Roscoe's.— Ftc2e  ^Criminal  Law  *  and  «  Nisi  Prius." 

DISCOVERY.— Hare's  Treatise  on  the  Discovery  of 
Evidence. — Second  Edition.  Adapted  to  the  Procedure  in  the 
High  Court  of  Juatice,  with  Addenda,  containing  all  the  Reported 
Cases  to  the  end  of  1876.    By  SHERLOCK  HARE,  Barristeivat- 

Lftw.    Post8vo.    1877.  12s. 

**  The  book  Is  a  useftil  oontrUmtk»ii  to  oar  text-books  on  tnadieo.**— iBbiMtor^  JmrmaL 
**  We  bftTO  read  his  work  with  ooasiderable  atie&tioo  aad  iatenat,  and  we  can  qpeak  in 
terns  of  oor^  prsiae  of  the  maoner  in  which  the  new  sroeedore  lias  been  woriBod  into 
the  old  material.  .  .  .  AU  the  oectioos  and  orders  of  the  new  legMaiion  an  retered 
to  in  the  text,  a  s|rnopels  of  rsosni  cases  is  giTsa,  and  a  good  index  ooaptotss  thn 
folame."— loav  ftafs. 

Seton.— F«e  "Equity." 
\*  AU  ttandard  Law  WoHttare  heptim  Stock, inlawca^ohdctkstbimimfft. 
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DIVORCE,— Browne's    Treatise    on    the    Principles 

and  Practice  of  the   Court  for  Divorce  and 

Matrimonial  Causes:— With  the  Statutes,  Bales.  Fees 

and   Forms   relating   thereto.     Third   Edition.      B7   GEORGE 

BROWNE,  Esq.,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 

Recorder  of  Ludlow.    8vo.    1876.  11,  U. 

"  We  think  this  Edition  of  Mr.  Browno't  TreatUe  hai  beon  edited  with  oommendmbU 

esro.    The  book,  MitnovsUnda,  la  a olotr,  practical,  and,  ao  far  aa  we  hare  been  able  to 

tmt  It,  aoGonUe  exposition  of  dlToroe  lairandprooedare.''—S0lKettor«V(ninurf.  April  81 187C. 

DOMICIL.—Dicey's  Treatise  on  the  Law  of  Domicil 
and  the  Rights  affected  thereby  in  the  form  of 
Rules.— By  A.  V.  DICEY,  B.C.L.,  Barrister-at-Law.  Author 
of  *'  A  Treatise  on  the  Rules  for  the  Selection  of  the  Parties  to  an 
Action."  {In  the  prett, ) 

Phillimore's  (Sir  R.)  Law  of  Domicil.— 870.    1847. 

9<. 

DUTCH  LAW.— Vanderlin den's  Institutes  of  the  Laws 
of  Holland.— 8to.    1828.  1/.  18t. 

EASEMENTS.— Goddard*s  Treatise  on  the  Law  of 
Easements.— Bj  JOHN  LEYBOURN  GODDARD,  of  the 
Middle  Temple,  Esq.,  Barrister«t-Law.    Second  Edition.    Demy 

8vo.    1877.  l«f. 

"The  book  ia  inTalnable :  where  the  caaea  are  ailent  the  sntbor  has  taken  paiaa  to 
aaoertain  what  the  Uw  would  be  if  brought  into  qaeation."— lotf  Jommal. 

**  Nowhere  haa  the  antgect  been  treated  ao  exhaoatiTely,  and,  we  may  add.  ao  aoleatlfl* 
cally,  aa  bj  Mr.  Ooddard.  We  recommend  it  to  the  moat  oareful  atndjof  the  law  student, 
as  weD  as  to  the  library  of  the  praettttoner.*— low  Tbms. 

ECCLESIASTICAL.  —  Finlason's  Folkestone  Ritual 
Case. — -The  Judgment  of  the  Judicial  Committee  in  the  Folkestone 
Ritual  Case,  with  aa  Historical  Intaroduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
8vo.    1877.  Net,  2$.  M. 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.— The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Dedaionfl  to  end  of  1875.  By  Sir 
ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.     8vo.    1878-76.  82.  7*.  6(2. 

*«*  The  Supplement  may  be  had  separately,  price  it.  6(i,  sewed. 
Stephens.— ^^ide  "Churchand  Clergy.'' 
ELECTIONS — Brow^ne  (G.  Lathom.)—Fi(2e<<  Registration." 
FitzGerald.— Fide  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency.— With  an  Appendix  of  Statutes  and  Forms.    Twelfth 

Edition.    By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Esq., 

Banister^it-Law.    12mo.    1876.  U  10«. 

"  The  book  "»^^*^*"«  ita  repotaikm  aa  a  well  arranged  magadne  of  all  the  aothorities  on 

the  anbject.*— low  Jownal,  Augnat  1ft.  1876. 

"  Mr.  Wolferatan  haa  added  a  new  chapter  on  election  agency,  which  containa  a  care- 
ful and  Tuhiable  digeatof  the  dedriona  and  dicta  on  thla  thorny  Mah^M^.'*'-8o^ieUmr^ 
/ouma/,  October  S8  1876. 

ENGLAND,  LAWS  OF,— Bowyer.— Fitie  "  Constitutional  Law." 
Broom  and  Hadley.—Ficfc"  Commentaries." 
Syms'  Code  of  English   Law  (Principles  and  Practice) 
for  handy  reference  in  a  Solicitor's  office.  By  F.  R.  STMS,  Solicitor. 
12mo.     1870.  16f. 

EQUITY,  and  Vide  CHANCERY. 

Seton's    Forms    of  Decrees,    Judgments,   and 
Orders  in  the  High  Court  of  Justice  and  Courts 

\*  A  U  standard  Lav  Works  art  kqpt  in  Stock,  in  law  calf  and  other  bindings. 
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EQUITY,  and  Vide  CHMICCRY. 

of  Appeal,  hftyiiig  etpedal  reference  lotiie  Chaneefy  BiriBfln, 

with  Pnctkad  Notes.    Fonrth  EditioB.    Bj  &.  H.  LSACH,  En., 

Senior  Regktnr  of  the  Court  of  ClMiioery;  F.  G.  A.  WILLIAMS, 

of  the  Inner  Temple,  I«|. ;  and  the  late  H.  W.  MAT,EMq.;  oon- 

tinned  hj  JAMES  SASTWICK, of  Lincoln's  Inn, EsqlBaBrirtecs- 

st-Lew.      In  S  tcIs.    Bojal  8Ta    YoL  L  sad  YoL  XL    Fut  L 

1877—79.  SaA  \l  lOe. 

YofamM  L  ooDtsina :— JndgmeDt  bj  DtCnIt  sad  at  TMal ;   Mstloe 

TraadJer  and  Phyment  of  Fsnda  ioto  aadoatof  Ooeit;  T*WOTwiiliagi  in 

avfwrj  a&d  Pradoetka;  lnJiUitUiiya;  Stop  Oiden  aed 

Attarhmmit  of  DobU;  TnMlBr  and  CmnulMBttou  of  ' 

Isterpleete ;  lanea;  RefarMt and  ArUtntlDn SaoaiTe 

Act):  Charitlea:  OrdenaftetfaigSoUdton;  aad  TaxalloBor  MUa af  Ooali, tei 

Veloaa  IL  Part  L  oontalna :— Manicd  Woaeo ;  Infiiita;  AdminiaUtias  of  Beet 
and  Peraooal  Ertate;  Ptetifcioa  and  BatonadflrUMnutiOae  Acta,  1M8,  1B7C ;  Mot1«^ca, 
lYiBcipal  and  Surety ;  Paitnecahlp ;  SattlBmonta ;  Bpedie  Rdtor;  and  Salea  1^  tlM 
CooTi.    Pmri  11.^  compUtinff  tke  work,  iiintkg  Prtu,  amd  wOl  U  pmbluktA  tkorttf. 

*«The  editora  af  thia  new  adttfan  of  Setoa  daaorra  maeh  pcaiaa  lor  wkat  is  ateaak*  ff 
not  abaolstely,  as  innoTaikm  In  law  booka.  In  traatiac  of  any  dhrWoe  of  ttMlrnibjoct, 
thej  have  putptwnlaantly  CBrwaid  the  raralt  of  tb«  lataat  daclaiana  aattHi^  (be  Isw,  ■• 
far  aa  tt  is  aaeaitaiaed,  tbw  avoidiig  miich  uiele»  referaooe  to  oldar 


ean  be  no  doubt  that  In  a  book  ef  praetlee  like  Betoo,  it  ia  moch  mora  beportaat  to  be 

ttlti8:aedtbe 


able  to  aee  at  ooea  vbai  the  law  la,  than  ta  know  how  It  has  beaoine  what 

editora  have  erldently  takrs  greet  paisa  to  cany  eat  thia  prindpla  hi  praaaetief  tlie 

Uw  oe  each  divirioB  of  their  laboora  to  thdr  raadcn." -fAt  Vmm. 

"  We  can  hardly  qpeak  too  hi^ily  d  the  industry  and  intenhnooe  which  have  been 
bestowed  on  the  preparation  of  ih»  noteai*'— &<tei2ot'«  /eeree^  Febniazy  SS,  \9T9, 

Smith's    Manual    of   Equity    Jurisprudence. — 

A  MerniAl  ui  Eqmty  Juispmdenoe  for  PrMtitionen  and  StBdeata^ 

f oimded  on  the  Works  of  Story,  Spenoe,  and  other  wiitcn,  and  on 

more  than  a  thoQnndsabseqtient  cases,  oomiaising  theFandamental 

Principles  and  the  points  of  Equity  usually  ocoinring  in  GeDeral 

PractiosL    By  J03IAH  W.  SMITH,  B.C.L.,  Q.O.,  J«d^  oi  Coonty 

Courts.   Twelfth  Edition.    12ma     1878.  12s.  6tL 

'*  To  anm  op  an  In  a  vord,  for  the  atodent  and  the  Joriaeoeaalt,  the  Maaaal  ia  the  I 

approach  to  an  eqoity  code  that  the  preacat  Utaratnre  of  the  law  ia  able  to  ftanrish  *— J 

frtotfr. 

**  It  win  be  found  aa  oaelh]  to  the  praetitioaer  aa  to  the  atodsnt."- 

**  It  retaina  and  that  deaerredlj,  the  Terenoeo  of  both  exandMn  and  stedeatL**— 

Dr.  BoixiT'a  Ladurt  ee  a  OomrH  of  Roadbtfi* 

'*  There  ia  DO  diflguiabig  the  truth;  the  propv  mode  to  nae  thia  book  la  to  loan  itap^es 
by  hearL*    J<iir  Mn§ntiiw  cuid  RtioiuB, 

EXAMINATION  GUIDES.— Bedford's  Guide  to  the  Preli- 
minary Examination  for  Solicitors.— Fourth 
Edition.  12ma  1874.  Net,  Sc 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography, 
History,  French  Grammar,  and  Arithmetic,  with  tiie  Answers. 
8yo.    1876.  18t. 

Bedford's   Preliminary  Guide  to  Latin  Gram- 
mar.—12mo.    1872.  Net,  Ss. 
Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.  12mo.  1875.        A6t,2s.6dL 
Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12ma    1877.  6f* 
Bedford's  Guide  to  Stephen's  Ne-w  Commen- 
taries on  the  La^A^s  or  England.— Seventh  Edition. 
By  QUESTION  AND  ANSWER    Demy  8vo.    1879.            12s. 
*'  Here  ia  a  book  which  will  be  of  the  greatest  service  to  atudenta.    It  reduoea  the 
•  Commentariea '  to  the  form  of  question  and  answer    .    .    .    We  must  also  give 
the  author  credit,  not  only  for  hia  aelection  of  queationa,  bet  for  hia  anawera  thereto. 
These  are  models  of  fulneea  and  conciseness,  and  lucky  wUl  be  the  candidate  who  can 
hand  in  a  p«per  of  anawera  hearing  a  dose  resemblance  to  ihoae  in  the  work  before 
\\b"—Jmw  Journal,  March  1,  1879. 

%*  AU  standard  Law  Worh§  aire  hepi  in  Stodt,  in  law  calf  and  dher  hindrngt. 
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EXAMINATION  Q{J\DES. -Omtinwd. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.    12mo.    1878.  Net,  2«.  6rf. 
Bedford's    Student's  Guide  to  Smith   on  Con- 
tracts.   Demy  8vo.    1879.  3«.  6d, . 
The  following  are  published  the  day  after  each  Sizaminatioii : — 
Bedford's   Preliminary.— Containing  the  Questions  and 
Answers  of  the   Preliminary  Examinations.     Ifidited  by   £.  H. 
]pEDFORD,  Solicitor.    Sewed.                                              Net,  U, 
Bedford's   Intermediate.— Containing  the  QneitioDs  and 
Answers  at  the  Intermediate  Examinations.     Edited  by  K  H. 
BEDFORD,  SoHdtor.  Easter  Term.  1879.  No.  42.  Sewed.  Net,  1<. 
%*  Nos.  1  to  84.     6d.  each.    Nos.  85  to  41.    U  each. 
Bedford's  Final. ^Containine  the  Questions  and  Answers  at 
the  Final  Examinations.    Edited  by  ^  H.  BEDFORD,  Solicitor. 
Easter  Term.    1879.    No.  41.     Sewed.                                  Net,  It. 
*«*  Nos.  1  to  83.     6d  each.    Noe.  34  to  40.    It.  each. 
Butlin.—Ftdc  "Articled  Clerks." 
Rubinstein  and  Ward.— Wd*"  Articled  Clerks." 
Shear^wood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and    Final  and   the 
Universities  Law  Examinations.— With  Suggestions 
as  to  the  books  usually  read,  and  the  passages  therein  to  which 
attention  should  be  paid.    By  JOSEPH  A.  ShEARWOOD,  B.  A., 
of  Lincoln's  Bin,  Esq.,  Barrister-at-law,  Author  of  ^A  Concise 
Abridgment  of  the  Law  of  Real  Property  and  an  Introduction  to 
Oonyeyandng."    Demy  8vo.    1879.  fit.  6d, 
EXECUTORS.— Williams*  La-w  of  Executors  and  Ad- 
ministrators.— ^A  Treatise  on  the  Law  of  Exeontora  and 
Administrators.     By  the  Bt.  Hon.   Sir  EDWABD  VAUGHAN 
WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's  Court  of 
Common  Pleas.    Eighth   Edition.    By  WALTER  VAUGHAN 
WILLIAMS  and  BOLAND  VAUGHAN  WILLIAMS,  Bsqrs., 
Banistera-at-Law.    2  toIs.     Royal  8yo.    1879.                      8^.  16i. 
EXECUTORY  DEVISES.— Fear ne.—F«fo  "Contingent Remainders." 
FACTORY  ACTS.— Notcutt's  La-w  relating  to  Factories 
and  "Workshops,  "with  Introduction  and  Ex- 
planatory Notes.    Second  Edition.   Comprising  the  IVctory 
and  Workshop  Act,  1878,  and  tiie  Orders  of  the  Secr^ary  of  State 
made  thereunder.    By  GEORGE  JABVIS  NOTCUTT,  Solicitor, 
formerly  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,      12mo. 
1879.  99, 
"The  task  of  eluddatiiuf  the  jmsvlsionB  of  tho  statute  is  done  in amaanor  that 
leasee  nothing  to  be  desired."— Birmtn^Aom  Dailv  GoMtU^  April  15,  1879. 
FARM,  LAW  OF.— Addison  ;  Cooke.— Fide  "  Agricultnral  Law." 
Dixon's  Law  of  the  Farm  —A  Digest  of  Cases  ccmnected 
with  the  Law  of  the  Farm,  and  including  the  Agricultural  Customs  of 
EnglandandWales.  Fourth  Edition.  By  HENRY  P£RKI1!7S,  Esq., 
Barxister-at-Law  and  Midland  Circuit     Demy  8vo.     1879.      12.  6s. 
'*  No  book  can  possibly  be  more  tiseful  than  this,  which  gives  uiwii  unqiiesticmable 
anthority,  the  exact  legal  X)08ition  of  tho  farmer  in  every  conceivable  way,  with  nearly 
700  caaea  cited  which  have  been  decided  up  to  the  present  Ume.**— Advertiser,  March  1. 

FIXTURES.-Amos   and    Ferard   on    Fixturea— Second 

Edition.     Eoyal  8vo.     1847.  l^ 

Wood  fall.— 5«!  "  Landlord  and  Tenant" 

FORMS  — Chitty's  Forms.  Eleventh  Edition.  By  THOS.  CHITTY 

andTHOS.  WILLES  CHITTY,  Esqrs.  [In  the  press,) 

Moore's  Solicitor's  Book  of  Practical  Forms.— 

12mo.    1852.  7».  6<L 

%*  AU  standard  law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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Danieirs  Forms  and  Precedents  of  Proceed- 
ings In  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom ; 
with  DinerUtaoDB  and  Notes,  fonning  a  camplete  guide  to  the 
Fnctloe  of  the  Chancery  Diviaion  of  the  High  Court  and  of  the 
Coorta  of  AppnL  Befaig  the  Thud  Edition  of  **  DanieU'B  Chanoeiy 
Forma."  By  WILLIAM  HENBY  UPJOHN,  £m|^  Student  nnd 
Holt  Scholar  of  C^nkVa  Inn,  Exhibitioner  in  JoriapradeDce  and 
Boman  Law  in  the  univenity  of  London,  Holder  of  the  First 
Senior  Studentship  in  Jnrisprodenoe,  Roman  Law  and  Interaataonal 
Law,  awarded  by  the  Council  of  Legal  Education  in  Hilaiy  Term 

1879.    In  one  thick  voL    DemySvo.    1879.  2/,  2x. 

*'  Mr.  Unfobn  bM  restond  Uis  ▼oIoim  of  Chascexy  Fomis  to  the  ptaee  it  beU  twforB 
the  reesDt  cheagee,  at  a  trnatworthy  asd  compkte  ooUectloD  of  precedents.  It  has  aJl 
tbe  old  m#Tlta ;  nothiiiff  ie  omitted  aa  too  trlml  or  oomnonplace;  the  soUdtor'a  derk 
flnda  bow  to  iodone  a  bricl^  and  how,  when  necfSiary,  to  give  notiea  of  acdoo :  and  the 
ladez  to  the  Ibnne  to  fUD  and  penplcooaa.  He  baa  emboiued  In  the  fooi-Dotea  th«  whf^le 
of  the  new  practice,  ao  far  as  it  can  aflect  the  Chanoery  DiTiaioo ;  and  he  has  pet  dearty 
asd  ceadaeiy  the  effect  of  the  deciaiona  thereon.  We  must  not  omit  to  oommead  the 
excellent  index  and  the  tables  of  itaikates  and  general  ralea  which  are  prefixed  to  the 
votauie,  and  which  add  fieatly  to  its  Ttlne  for  maetlcsl  pnrpoeea.  Wo  coMlder  that  the 
JodlckMU  elaboration  of  the  work  in  thia  and  au  other  respects  joatlfles  the  learned  editor 
in  entitling  his  book  a  Complete  Manual  of  the  Pnctioe  in  the  Chancery  DiTtnoD." — 
SoUtUonT  JounuU,  Febmaiy  8, 18T9. 

'*  We  have  had  thia  work  m  praettcal  aae  for  some  weeks,  sad  so  carefnl  is  the  notinir 

up  of  the  anthotitles,  so  dearijr  and  condaely  are  the  notee  expreaMd,  that  we  hare  foond 

it  of  as  mudi  iralve  aa  the  ordinary  text  hooka  on  the  Judicature  Acts  ...  It  will  b«  as 

nseAal  a  work  to  praotitioDers  at  Weatmlnster  aa  it  will  be  to  those  in  Lincoln's  Inn.    The 

tebonr  entailed  in  the  compilation  most  hsTB  been  aerere,  end  we  feoture  to  predict  a 

complete  snccens  for  this  new  edition  of  aa  old  fHend.**— Zow  Tbnti,  Febmsiy  1, 1879. 

QAS  WORICS.--Palmer.— Fide  «  Conveyancing." 

HIQHWAYS.-Batexnan*8    General    High^way    Acts. — 

Second  Edition.    With  a  Supplement  containing  the  Highway  Act 

of  1864,  Ac.    With  Notes  by  C.  MANLET  SMITH,  Esq^  one 

of  the  Masters  of  the  Queen^s  Bench.    12mo.    1866.        I0t,6d. 

Chambers*    La^v    relating    to   High^v\rays   and 

Bridges,  being  the  Statutes  in  full  and  brief  Notes  of   70O 

Leading  Cases;  to  which  is  added  the  Law  relating  to  the  Lightin^f 

of  Rural  Parishes  under  the  Liefating  Act»  1883.     By  GEO.  F. 

CHAMBERS,  Esq.,  Barrister-at-Law.    Imperial  Sva    1878.    18t. 

Shelford's     La^w     of     High^vsrays.— The     Law     of 

H%hways  ;  including  the  General  Highway  Acts  for  England  and 

Wales,  and  other  Statutes,  with  ooplons  Notes  of  the  Decisions 

thereon ;  with  Forms.      Third  Edition.     With  Supplement  by 

C.  MANLEY  SMITH,  Esq.,  one  of  the  Masters  of  the  Queen'a 

Bench.    12mo.    1865.  I5s, 

INCL08URES.— Ftde  ''Commons." 

INDIAN  LAW.— Montriou ;  the  Hindu  Will  of  Bengal. 

With  an  Introductory  Essay,  Ac.    Royal  8vo.    1870.     iVeC,  12. 10s. 

Norton's  Leading  Cases  on  the  Hindu  La^v  of 

Inheritance.— 2  toIs.    Royal  8vo.    1870-71.         Na,  2f.  lOt. 

INJUNCTIONS.— Seton.— Fide  "  Equity." 

INSURANCE.— Arnould  on  the  Law  of  Marine  lnsu-> 

ranee.— Fifth  Edition.     By  DAVID  MACLACHLAN,  Esq., 

Bairister-at-Law.    2  toIs.    Royal  8yo.    1877.  dL 

'*  As  a  text  book,  *  Anoald '  is  now  a]I  tb«  pracUtioner  can  irant.  and  we  cooputnUte 

the  editor  upon  the  skill  with  which  he  has  incorporated  the  new  dedaions."— Zow  Timeg 

Oct.  eih,  1877. 

Hopkins'    Manual    of  Marine   Insurance.— 8to. 

1867.  18«. 

Lo^w^ndeR— Ftefo  "ATerage." 

\*  AU  tUmdard  lav  Workt  art  kejpi  tn  Stocky  in  law  calf  and  other  bindinff$. 
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INTERNATIONAL  LAW— Amos'  Lectures  on  Inter- 
national La^w. — ^Delivered  in  the  Middle  Temple  Hall  to  the 
Stadenti  of  the  Inns  of  Comi,  bj  SHELDON  AMOS,  MJL.,  Pto- 
feeior  of  Jnrismiidenoe  (inclixd^  IntemationBl  Law)  to  the  Inns 
of  Cout,  &o.    Eoyal  8vo.    1874.  lOt.  6d. 

Kent's  International  La^w. — Kent's  Commentsiy  on 
International  Law.  Edited  by  J.  T.  ABDY,  LLD.,  Judge  of 
Gotmtj  Courts.  Seoond  Edition.  BeYised  and  brought  down  to 
the  present  time.     Crown  8vo.    1878.  10«.  6d. 

"  Aliogedier  Dr.  Abdy  has  performed  his  task  in  a  maimer  worthy  of  his  repatatioD. 

His  book  will  be  nssAil  not  only  to  I^twyers  and  Law  Scndeiita,  for  whom  it  waa  primarily 

Intended,  bat  also  for  laymen.  It  ia  well  worth  the  stady  of  ereiy  member  of  aa  enlightened 

and  olTilixed  community,''— SoUeUan^Jawmal, 

Levi's  International  Commercial  Law. — ^Bemg  the 
Principles  of  Mercantile  Law  of  the  following  and  other  Countries 
— viz.  :  England,  Ireland,  Scotland,  British  India,  British  Coloniesy 
Austria,  Be^um,  Brazil,  Buenos  Avres,  Denmark,  France,  Gennany, 
Greece,  Hans  Towns,  Italy,  NetherlancLi,  Norway,  Portugal,  Prussia, 
Bussia,  Spain,  Sweden,  Switzerland,  United  States,  and  Wttrtemberg. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Barrister-at-Law,  &c 

Seoond  Edition.     2  vols.     Royal  8vo.     1868.  IL  16«. 

Vatters  Law  of  Nations.— By  JOSEPH  OHITTY,  Esq. 

Royal  8to.    1884.  IZ.  It. 

Wheaton's    Elenrxents  of  International    Law; 

English  Edition.    Edited  with  Notes  and  Appendix  of  Statutes 

and  Treaties,  bringing  the  work  down  to  the  preaent  time.   By 

A.  C.  BOYD,  Esq.,  LL.B.,  Barrister-at-Law.    Author  of  the  "  The 

Merchant  Shipping  Laws."  Demy  8vo.  1878.  12.  8s. 

^^Mr.  Boyd,  the  lateat  editor,  hat  added  many  luaftil  notes ;  be  has  hiaerted  In  the 

Appendix  pnbUo  dooamokca  of  penoanent  Talne,  and  there  ia  the  proapeet  that,  aa  edited 

hy  Mr.  Boyd,  Mr  Wheaum'a  Toiame  wlil  enter  oa  a  new  lease  of  life.  ....  It  ia  all  the 

more  important  that  their  woits  {KaU  tuul  WheaUm)  should  he  edited  by  intelligent  and 

mparti&l  Englishmen,  such  aa  Dr.  Abdy,  the  editor  of  Kent,  and  Mr.  Boyd,*'— 7ft«  Tbna, 

Jaanary  1,  1870. 

*'fioth  the  plan  and  ezeeatlon  of  the  vork  heline  us  deaerTeaeommend*tion..Mr. 
Boyd  givea  promineaoe  to  the  laboors  of  others.  The  text  of  Wheaton  ia  preaented 
withont  alteration,  and  Mr.  Dana's  nnmbering  of  the  sections  is  pressrred.  Mr.  Boyd's 
notes,  which  are  nomeroos,  original,  and  copious,  are  ocmreniently  intarspsrsed  thrimgh* 
cot  the  text ;  bat  thej  are  in  a  distinct  type,  and  therefore  the  reader  always  knows 
whether  he  ia  reading  Wheaton  or  Boyd.  The  Index,  which  could  not  hare  been  com- 
piled withoQt  mneh  thooghtaad  labour  makes  (he  book  handr  for  reference,  and, 
oonaequantly,  yalnable  to  public  writers,  wlu>  in  these  days  hare  fluently  to  refer  to 
International  Law."— law /ottma^,  April  18, 1878, 

*'  Sfcodenta  who  require  n  knowledge  of  Wheaton's  text  wlil  find  Mr,  Boyd'a  yolume 
TSiy  oonTeniest"— £mo  Magtubn,  May,  1878. 

W^ildman's  International  Lavsr.— Institntee  of  Inter- 
national Law,in  Time  of  Peace  and  Time  of  War.  By  BICHARD 
WILDHAN,  Banister-at-Law.  2  vols.   8y(v    1849-50.     U  2ff.  ikl. 

JOINT  OWNERSHIP.-Foster.— ri(2e  <*  Beal  Estate.*' 
JOINT  STOCKS.— Palmer— Ft(ie**ConTeyandng"  and  ''Company 
Law." 

Thring's  (Sir  H.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Public  Companies,  in- 
cluding the  Statutes,  with  Notes,  and  the  Forms  required  in  Making, 
Administexing,  and  Winding-up  a  Company,  with  a  Supplement 
oontaininff  the  Companies'  Act,  1867,  and  kotes  of  Keoent  Decisions. 
By  Sib  MENBY  THBING,  K.C.B.,  The  Parliamentary  Counsel 
Third  Edition.  By  G.  A.  B.  FITZGERALD,  Esq.,  Barrister^t* 
Law,  and  Fellow  of  St.  John's  College,  Oxford.  12mo.  1875.  11 
^'This,  aa  the  work  of  the  original  dranghtaman  of  the  Companies'  Act  of  IMl,  and 

wall-known  Parliamentary  ooonael.  Sir  Heniy  during  is  naturaUj  (he  hirheat  anthoritr 

on  the  ■nbJeot."~7te  TimeM,  April  21, 1870. 

*^*  All  itandard  Law  Work$  arc  kept  in  Slock,  in  law  caff  and  oiher  bindings^ 


18  STEVENS  AND  SONS'  I^AW  FUBLICATtONS. 

JOINT  STOCKS.--0i»ttii«|i      ~~ 

Jordan's  Joint  Stock  Companies.— A  HuidyBook  of 
Practical  Instnictiona  for  the  FomiAtkm  and  MaiiagviDeDt  ci  Joint 
Stock  Ckunpanin.    Sixth  EdhioiL.     12mo.     1S7&  iV<  2t.  6d. 

JUDGMENTS*— Walker's  Practice  on  Signing  Judg- 
ment in  the  High  Court  of  Justice,  with  FormB. 
By  H.  H.  WALKXK,  Esq.,  of  the  JndgUMnt  Depvtment. 
Exchequer  Division.    Crown  Bva    1879.  4j.  (UL 

<*  W0  think  that  soUciton  and  their  dtrks  wiU  find  it  esknmOj  omIUL'— Zaar  Jmnml, 

FebtQAry  §,  18T9. 

JUDICATURE  ACTS— ^A/^ilson's  Supreme  Court  of 
Judicature  Acts,  Appellate  Jurisdiction  Act, 
1876,  Rules  of  Court  and  Forms.  With  other  Acts, 
Orders,  Boles  and  B^nlatlons  relating  to  the  Supreme  Goortof 
Justice.  With  Practical  Notes  and  a  Copious  Index,  forming  a 
CoMPLgTB  Gun>B  TO  THB  Nsw  Pbacticb.  Seoond  Edition.  By 
ABTHUB  WILSON,  of  the  Inner  Temple,  Banister-at-Law. 
(Assisted  by  HARRT  GREENWOOD,  of  Lincbin's  Inn,  Banister- 
at-Law,  and  JOHN  BIDDLE,  of  the  Master  of  the  BdUs  Chambeni) 
Boyal  12mo.    1878.     (pp.  726.)  18i. 

(7»  limp  leather  for  the  pocket,  22s.  M.) 
*«*  A  LABOE  FAFXB  EDmoN  ov  THE  ABOTE  (for  marginal  notes).  Boyml  Sro. 
1878.  U  6i. 

(In  Imp  UcUher  or  calf,  80<. 
Rules  of  the  Supreme  Court,  November,  1878, 
and  March,  1879.  .Sbdk  Sd 

Forming  a  Supplement  to  the  ohove. 
BXTBACr  FBOH  PRBFAC)E  TO  THE  BSOONB  EDITION. 
Ih  the  preaant  edition,  the  general  arnmsoment  adopted  in  the  fonner  edition  is  MMSiiad, 
The  MTeral  Aoti,  Bodies  of  BnJei,  Orden  in  Ooandl,  and  other  antherKative  aoesmants 
laraed  alnoe  the  date  of  the  former  edition,  are  orinted  in  the  preeeat  The  Bales  of  Oport 
aabaeqnent  to  the  Act  of  1876  are  inoorporsted  with  these  oontalned  in  the  Sefaetala  to 
that  Act. 

All  the  Rnlea  of  Court,  both  thoae  in  the  Schedale  and  thoee  of  later  data,  have  been 
taaed  without  maiglnal  notea.    I  have  Tentored  to  add  ahort  aiaiglnal  notea  to  then. 

I  cannot  too  atrongly  ezpreas  taj  obllgationa  to  Mr.  Blddle,  of  the  Kaeler  of  the  BeHir 
Chambere,  for  his  aaalBtaace  In  the  preparation  of  thla  edition.  The  wMIe  book  haa  been 
revised  by  bim  ;  and  I  have  throeghont  leceifed  from  him  irery  TalnaMe  soggeaUaasL  He 
has  also  relloTed  me  of  mach  labour  by  roTlsing  and  annotating  the  inns  i^n^MtrmA  |q 
the  rales,  and  la  many  other  ways. 

I  wish  partScnlarly  to  notice  the  Table  of  Casea,  which  Mr.  Blddle  haa  prepared.  The 
coarse  ordioartly  adopted  Uirooghont  the  book  Is  to  cite  each  case  with  a  reference  to  only 
one  report  of  it,  except  where  there  appeared  special  reaeon  for  referring  to  aaettier. 
The  Law  Reports  are  commonly  dtod  where  the  case  haa  appeared  fai  that  aerieL  To 
hare  mentioned  in  the  body  of  the  work  ereiy  report  of  earn  caae  would  have  been  a 
cumbrous  and  I  think  an  inconrenient  plan.  On  the  other  hand,  many  praetMoncn  use 
series  of  reports  oth«r  than  thoee  commonly  cited  In  this  Book.  To  meet  the  dlfflooltjr 
thus  arising,  the  Table  of  Casea  givee  a  reference  to  all  the  reports  of  eadi  caae  dted. 

The  reconstruction  of  the  Index,  rendered  necessary  by  the  large  amonnt  of  new 
matter,  has  been  kindly  undertaken  by  my  leaned  Mend,  Mr.  Hazxy  Greenwood,  of  fha 
Ohancety  Bar.  

'*  As  resards  Mr.  Wilson's  notes,  we  can  only  say  that  they  are  IndlspenaaUe  to  the 
proper  understanding  of  the  new  system  of  procedure.  They  treat  the  nrinctplea  upon 
which  the  alterations  are  baaed  with  a  cleameaa  and  breadth  of  Tiew  uridch  have  never 
been  equalled  or  even  approached  by  any  other  commentator.  "—AottbOori'  Jimmalf  April 
20, 1878. 

"  Mr.  Wilson  haa  bestowed  upon  this  edition  an  amonnt  of  taidnstry  and  care  whieh 

the  Bench  and  the  Profeasion  wiU.  we  are  sure,  gratefully  acknowledge. ▲ 

conspicuous  and  important  feature  in  this  second  edition  is  a  table  of  casea  prepared  by 
Mr.  raddle,  in  which  not  only  are  cases  given  with  referencee  to  two  or  three  reports,  but 
every  place  in  wbSch  the  cases  are  reported.  ....  Wilson's 'Jodicatore  Acta,' 
is  now  the  latest,  and  we  think  it  is  the  most  convenient  of  the  wwks  of  the  same  daaa. 

The  nractiUoner  will  find  that  it  auppUea  all  hla  wanta.''^Aa»  TimeL 

March  23, 1878. 

'•The  special  success  of  Mr.  Arthur  Wilson  in  dealing  with  the  Rnlea  of  Court  which 
we  pointed  out  on  ihe  first  appearance  of  his  Taluable  work,  continuea  to  be  adistfaigulBh- 
ing  lleature  of  the  second  edition.  "-^Xow  Magatine,  May,  1878. 
*J^  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 


11&,  OHANCEBY  LANE,  LONDON,  W.C. 19 

JUDICATURE  KCTS-OofUinued, 

CloTATes*  Compendious  Index  to  the  Supreme 
Court  of  Judicature  Acts,  and  to  the  Orders  and  Rules 
issued  thereunder.  By  W.  CLOWES,  Esq.,  one  of  the  BegiAtrars 
of  the  Court  of  Chancery.  Second  Edition,  revised  and  enlarged 
{Uniform  in  Mze  with  the  Queen* $  Printer* i  BdiHon  of  the  Acts  and 
Hidee.)    1875.    Ba^f  bound,  lOf.  6</. 

*«*  Thb  aboye,  with  the  Acts  and  Bules  (Authorised  Edition),  Orders  in 
Council,  and  additional  rules.  Court  fees,  &a,  oomplxti  in  ons 
Volume,  hound  in  Ump  leather.  12.  5j. 

Leys'  Complete  Time-Table  to  the  Rules  under 
the  SupremeCourt  of  Judicature  Act,1878.  Show- 
ing  all  the  periods  fixed  by  the  Bules  within  or  after  which  any  procoed- 
ings  m*y  be  taken.  By  JOHN  KIBKWOOD  LETS,  M.A.,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law.  BoyalSva  1875.  Net,l9.6d. 

Lynch  and  Smith's  Introduction  to  the  Final 
examination. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JUDIOATUBE  ACT, 
1873.  By  H.  FOULKS  LYNCH,  SoUcitor,  and  ERNEST 
AUGUSTUS  SMITH,  Solicitor,  Clifford's  Inn,  Prizeman  ;  Senior 
Prizeman  oi  the  Incorporated  Law  Society,  and  Brodrip  Giold  Medalist, 
1872.    Vol.  I.  The  Principles  of  the  Law.    Post  8vo.     1874.      128, 

Lynch*s  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  Beferenoes 
to  Acts,  Bules,  and  Orders.  For  the  Use  of  Students.  Fourth 
Edition.    Boyal  Svo.    1878.  Net,l9, 

Morgan.— Fide  "Chancery." 
.       Scott.— Ftcic"  Costs." 

Stephen's  Judicature  Acts  1878, 1874,  and  1878, 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAMES 
STEPHEN,  one  of  Her  Majesty's  CounaeL    12nio.  ■  1875.     4«.  Sd, 

JURISPRUDENCE.— Amos,  Lavsr  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  University 
College  at  the  commencement  of  the  session  1874-5.  By  SHELDON 
AMOS,  Esq.,  M.A.,  Barrister-at-Law.  8vo.  1874.  Net,  U,  6d. 
Phillimore's  (J.  G.)  Jurisprudence. — ^An  Inaugural 
Lecture  on  Jurisprudence,  and  a  Lecture  on  Canon  Law,  delivered 
at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G. 
J»HILLIMOBE,  Esq.,  Q.C.    8vo.    1851.    Sewed.  3«.  (5c{. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  by  the  following  Barristers, 
under  the  Qeneral  Superintendence  of  JOHN  BLOSSETT 
MAULE,  Esq.,  Q.C.,  Becorder  of  Leeds.  The  Thirtieth  Edition. 
VoL  I.  contaiuing  titles  **  Abatement "  to  '*  Dwellings  for  Artisans;*' 
by  THOS.  SIBBBLL  PBITCHABD,  of  the  Inner  Temple,  Esq., 
Becorder  of  Wenlock.  VoL  II.  containing  titles  "  Easter  Offering  " 
to  « Hundred  ;"  by  SAML.  BOTELEBBBISTOWE,  Q.C.,  MP., 
of  the  Inner  Temple,  Esq.  Vol.  III.  containing  titles  "  Indictment  ** 
to  **  Promissory  Notes  ;"  by  LEWIS  W.  CAVE,  Q.C.,  of  the  Inner 
Temple,  Esq.,  Becorder  of  Lincoln.  VoL  IV.  containing  the  whole 
tiUo  "  Poor ;"  by  JAMES  EDWD.  DAVIS,  Esq.,  Stipendiary 
Magistrate  for  Stoke-upon-Trent.  {Sold  eeparately,  price  11.  lis. 
6d.)  VoL  V.  containing  titles  "Quo  Warranto"  to  "Wreck;"  by 
JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.,  Becorder  of  Leeds. 
Five  vols.  Svo.    1869.  71.  7«. 

**  All  ttandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings,  — 
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JUSTICE  OF  THE  PEACC-OwMmmI. 
Paley.— Ftde  "  CovrietiouL" 
Stone's  Practice  for  Justices  of  the  Peace,  Jniieei' 

Cleriu  and  Soiidtan  at  Pettj  and  ^wdal  Seaiom,  in  Sommafy 
Matten  and  Indictable  Offenoea,  with  a  list  of  Sommaiy  CoBTie> 
tioni  and  of  Matten  not  CrimiiiaL    With  Forms.    Kghth 


By  THOKAS  8IRRELL  PBITCHABD,  of  the  Inner  Temple^ 
£aq.,Bani8ter-at-Law,  Becoiderof  Wenhidc.  InlToL   DemjSwo. 

1877.  U  10a. 


*«  JaUiMs  of  tW  Faaet  nd  Pmcmionsw  at  Pitty— d  fluclil  BawioM  whowWito 
hw  a  handj  ▼>lii—  bj  tfcdr  ilde  Cor  nady  refeime.  wffl  tad  this  asv  wlirtoa  of 
flcooa's  PlaetiM  wj  eoofcaiaBt  aad  nattoL^^Lmm  Mmgtttimt^  Uvj,  1878. 

'*In  dauueM  of  eipoiltion,  la  choice  of  matter,  and,  above  all.  ia  etderiln—  of 

■ireafwit.  ihe  book  kavee  Mttte  to  be  dwirBd The  book;  m  a  okole,  ia 

thiroafliK  eiHiftrtOfy,  and,  kavlaf  8W«  euafaUr  tkramb  U,  «•  ow  laaemmead  it 
with  oooodence  to  the  aaaereae  bod>  of  oar  teaden  who  en  dailr  hit ■  wind  la  the 
sahfaeU  to  which  It  reiatae.*    SolkMtre  Umnul,  Deeeeibar  Stb,  I87T. 


JUSTINIANt  INSTITUTES  OF.-Cumin.~FMfe  ^Ctril  Law.* 

Greene.— Fu2e  ^'Bomaa  Law.** 

Mears.— Fu2e  "Boman  Law.** 

Rueag's  Student's  ^  Auxilium  "  to  the  Institutes 
of  Justinian. — ^Being  a  complete  aynofwiB  thereof  in  the  fonn 
of  Question  aad  Answer.  By  ALFRED  HBNRT  BUE6G,  of  the 
Middle  Temple,  Batrister-at-Lftw.    PostSvo.    1879.  5#. 

Voet.— Fitfc  "  CWl  Law." 

IJ^ND  DRAINAGE.— Thring's  Land  Drainage  Act.— With 
an  Introduction,  Practical  Notes,  an  Appendix  of  Statatea  relating 
to  Dndnage,  and  FomM.     By   THEODOBB   THBIN6,  Esq. 
~     '  '  12mo.    186L  7«. 


LAND  TAX.— Bourdin's  Land  Tax.— An  Exposition  ci  the 
Lttttd  Tax  ;  its  Assessment  and  Collection,  with  %  statfflwmt  of  the 
ri^ta  ctjnIiBned  by  the  Bedenrotion  Acts.  By  MARK  A.  BOUR- 
DIN,  cH  the  Inland  Rerenne  Office,  Somerset  Hoose  (late  R^istrar 
of  Land  Tax).    Second  Edition.    Crown  8to.    1870.  4s. 

LANDLORD  AND  TENANT.— ^Vood fall's  Law  of  Landlord 
and  Tenant.— A  Practicsl  Tmtise  on  the  Law  of  Landlord 
aad  Tenant^  with  a  foil  CoUectioa  of  Precedents  aad  Forms  of 
Procednre.  Elerenth  Editkm.  Containing  aaAbatract  of  Leading 
Propositions,  and  Tables  of  certain  Customs  of  the  Country.  By 
J.  M.  LEL Y,  of  the  Inner  Temple,  Esq^  Banister-at-Iiftw.  RoyaJ 
8to.    1877.  1^.  1«*. 

LAW  LIST.— La^w  List  (The).— Comprisfaig  the  Judges  aad  Officers 
of  the  different  Couits  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyaacets,  SoUdtora,  Notaries,  &c.,  in  England 
and  Wales ;  the  Circuits,  Judges,  Treasurera,  Registrars,  and  High 
Bailiffi  of  the  County  Courts,  District  Registries  and  R^^strmrs 
under  the  Probate  Act,  Lords  Lieutenant  of  Counties,  Recorden, 
Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Colonial  Jodgee, 
and  Colonial  Lawyers  having  English  Agents,  Metropolitan  and 
Stipendiary  Magistrates,  Law  Agents,  Law  and  Public  Officers, 
Circuits  of  the  Judges  and  CouumI  attending  Circuit  and  Sesstons, 
List  of  SheriUs  and  Agents,  London  Commissioners  to  Administer 

*^*^2I  iUmdard  Law  Wcrhi  arc  kept  in  Stock,  in  law  calf  and  other  binding. 
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LAW  LIST.-Cii»«*««^A 

C^aths  in  the  Supreme  Court  of  Judicature  in  England,  Conveyan- 

cen  Practising  in  England  under  Certificates  obtained  in  Scotland, 
&c.,  ftc.,  and  a  variety  of  other  useful  matters  so  far  as  relates  to 
Spc^cial  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors  and 
Notaries.  CompUed  by  WILLIAM  HENRY  COUSINS,  of  the 
Inland  Revenue  Office,  Somerset  House,  Registrar  of  Stamped  Cer- 
tificates, and  of  Joint  Stock  Companies.  Published  annually.  By 
Authority.    1879.  {Net  cash  9«.)      10<.  M. 

LAW  REPORtS.~A  large  Stock  of  secondhand  Reports.    Estimates 

on  application. 
LAWYER'S  COMPANION.— Fife  "Diary." 

LEADING  GASES.-— Haynes'  Student's  Leading  Cases. 
Being  some  of  the  Principal  Deeisions  of  the  Courts  in  Constitutional 
Law,  Common  Law,  Conveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "The  Student's 
Statutes."    DemySvo.    1878.  16«. 

**  Will  proT«  of  great  utility,  not  onlj  tn  Stuitents,  bot  PrsodUoners.    The  Kotas  are 
desr,  pointed  and  oonoiso.*'— Zaw  Jimet,  August  17th,  1878. 

"  Wo  think  that  this  book  win  aappl J  a  want      ....    the  book  is  sfaigalarlj  well 
arransed  for  reference. "—lav  Jauntal,  Aug.  S4, 18T8. 

"  The  atatemente  of  the  tstIous  casee  are  fairly  full  and  clear,  and  many  of  the  notes 
are  good."-  Law  MagaxxjUy  Movembor,  1878 
LEXICON.— Kuie  "  Dictiooary.'* 

LIB/)ARIES  AND  MUSEUMS^Chambers'  Public  Libraries 
and  Museums  and  Literary  and  Scientific 
Institutions  generally,  a  Digest  of  the  Law- 
relating  to.  By  G.  F.  CHAMBEBiS,  of  the  Inner  Temple, 
Barrister-at-Law.    Imperial  8vo.    1879.  Si.  6d, 

LICENSINC—Lely  and  Foulkes'  Licensing  Acts, 
1828,  1869,  1872,  and  1874;  Containim?  the  Law  of  the 
Sale  of  Liquors  by  Betail  and  the  Management  of  Licensed  Honses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  I. 
FOULKES,  Eaqrs.,  Barristen-at-Law.  Boyal  12mo.  1874.  8«. 
**  Mesirs.  Lely  and  Fbulke^  plan  it  to  print  in  fall  the  principal  Acts,  sad  to  inter- 
polate between  the  sections  of  each  of  theie  statutes  all  saDsidiai7  enactments,  diitia- 

gnishtnx  them  bj  braekets  and  mai]Blnal  notes These  notes  are  omsUj 

sensible  and  to  the  point  and  give  eTidenoe  both  of  care  aad  knowledge  of  the  satidect. 
SoHcitOfi*  Jtnwwtl. 

LIFE  ASSURANCE.~Scratchley*s  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  according  to  the  point 
inyolved ;  with  the  Statutes.  Bevised  Edition.  By  ABTHUR 
SCBATCHLET,  M.A.,  Barrister-at-Law.    DemySvo.    1878.    5«. 

LIGHTS  — ^AToolrych's  Practical  Treatise  on  the  La'w 
of  ^ATindovsr  Lights.— Second  Edition.    12mo.    1864.      es. 

LORD  MAYOR'S  COURT  PRACTICE.-Candy.-Ftde  "  Mayor's 

Court  Practice.*' 
LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  CommiBsions  and  Inquisitions,  with  Notes  of  Cases 
and  Becent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Sohedide  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMEB,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21s. 

MAGISTERIAL  LAW.— Burn.— Fide  "Justice  of  Peace." 
Leeming  and  Cross.— Fids  "  Quarter  Sesrions." 
Pritchard.- Fids  ••  Quarter  Sessions." 
Stone.— Fids  "  Petty  Sessions." 
*«*  All  Mtandard  Low  Worb  are  hq4  in  Stocky  in  law  calf  and  other  bimjUngt* 
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MAINTENANCE  AND  CHAMPERTY.  — Tapp  on  Main- 
tenance  and  Champerty. — An  Inquiry  into  the  present 
itate  of  the  Law  of  Maintenance  and  Champerty,  principally  aa 
affecting  Contracte.  By  WM.  JOHN  TAPP,  of  Linoohi's  Inn.  Eaq. , 
Barrister-at-Law.    12mo.     1861.  i$.  6d. 

MANDAMUS.  — Tapping  on  Mandamus.  — The  Law  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtaina 
both  in  England  and  Ireland.    Boyal  8vo.    1848.  1/.  It. 

MARINE   INSURANCE— r^utf^Inaaianoe.'* 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Proceea^Practioe,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Mayor's  Court,  London  (commonly  called 
the  '*Lord  Mayor's  Court").  Fon&ded  on  Braadon.  By  6E0B6E 
CANDY,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.    Demy  8vo. 

1879.  Us. 

**  A  olesr  and  readable  book,  with  a  ftiU  index,  on  a  sob  jecfc  like  the  MAyor*!  Coart, 
is  an  soquisttion.  .  .  .  Th«  *  ordinary  *  practice  of  tue  Ooart  is  do&lt  with  In  its 
natural  order,  and  is  aimply  and  clearly  aUted ;  while  the  statntory  matter  applicable  to 
the  subject  is  reprinted  in  the  appendix.  The  index  is  worthy  of  hixb  pr^se.*'— Zait 
Joimal,  AprU  13,  1879. 

MERCANTILE  LAW.— Boyd.— Fide  "Shipping." 
Russell.— Ft(ie  "Agency.'* 

Smith's  Mercantile  Law.— A  Compendixun  of  Mercantile 

Law.     By  the  late  JOHN  WILLIAM   SMITH,   Esq.     Ninth 

Edition.    By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  Majesty's  Counsel.    Koyal  8vo.    1877.  12. 18<. 

*' We  can  safely  aay  that,  to  the  practiaing  Solicitor,  few  books  will  be  foaiui  more 

asefel  than  the  ninth  edition  of '  Snuith's  Mercantile  Law.'  "^Latt  Magatim,  Ko7.  1877. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  La w.— With  Notea.  By  O.  D.  TUDOR, 
Esq..  Bairister-at-Law.  Second  Edition.  Boyal  8vo.  1868.   U  18s. 

METROPOLIS  BUILDING  ACTS -Woolrych's  Metropolis 
Building  Acts,  together  with  such  Glauses  of  the  Metropolis 
Management  Acts,  1855  and  1862,  and  other  Acta,  as  more  par- 
ticularly relate  to  the  Buildings  Acta,  with  Notes,  Explanatory  of 
the  Sections  and  of  the  Architecture  Terms  contained  therein. 
Second  Edition.  By  NOEL  H.  PATERSON,  M.A.,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     12ma     1877.  8t.  M, 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland ; 
witJi  a  Summary  of  the  Laws  of  Foreign  States  and  Practiod 
Directions  for  obtaining  Government  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ABUNDEL  BOGEBS,  Esq.,  Bar. 
rister-at-Law.     8yo.     1876.  IL  lU,  6<2. 

*<Mo6t  oomprehensiTe  and  completeL**— law  TVmes,  Jane  17,  1876. 
"Although  issDod  aaa  Second  Edition,  the  work  appeaia to  hare  bees  almost  entirely 

re-written  and  Texj  much  improved.    .    .    .     The  volume  will  prove  invaluable  as  a 

worlc  of  legal  reference."— r/i«  Mining  Jovmal,  May  18»  1676. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gage.—Third  Edition.    Boyal  8vo.    1850.  Net,  lU 

MORTMAIN.— Rawlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  Designed  for  the  Use  of  Solicitors  in  Adminstra- 
tion  Suits  in  the  Chancery  Division  of  the  High  Court  of  Juataoe. 
By  JAMES  BAWLINSON,  SoUcitor.  Demy  8vo.  1877.  Inter- 
leaved. Net,  2s.  6d. 

MUNICIPAL  ELECTIONS.- F«fe  "Ballot" 

%*  AU  ttandtkrd  LawWorht are  kept  in  Stodc,  tit  lav  eaifand  other  hindingt. 
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NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 

Litroduotory  Chapter  on  the  Earlj  State  and  Discipline  of  the  Navy, 

the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 

Discipline    Act   and    Practical     Forma.      Second    Edition.      By 

THEODORE  THRING,  of  the  Middle  Temple,  Barrister-at-Law, 

late  Gommiuioner  of  Bankruptcy  at  Liverpool,  and  G.  E.  G-IFFORD, 

Assistant-Paymaster,  Royal  Navy.     1 2mo.     1877.  128.  Qd. 

"A  fall  seriet  offbroM  of  warmnts,  mtnute^  charges,  Ao.,  and  a  good  Index,  oomplete 

the  utility  of  a  work  which  should  be  in  tho  handa  oi  all  who  have  to  deal  with  the  rega- 

latiniC  bimI  goventng  of  the  Fleet."— Xaw  JfagoMuu^  February,  1878. 

**In  the  new  edition,  the  procedure,  naval  regolations,  form^,  and  all  matters  con- 
nected with  the  pnctical  adimntatration  of  the  law  have  been  cUseifled  and  arranged  by 
Mr.  OifTord.  so  ihat  the  work  la  in  every  way  naefhl,  oomplete,  and  up  to  date.**— ilTaoa^ 
amiJfUitaty  QaattU,  December  12, 1877. 

NISI  PRIUS.~Roscoe's  Digest  of  the  Law  of  Evidence 
on  the  Trial  of  Actions  at  Nisi  P  pi  us.— Fourteenth 
Edition.  By  JOHN  DAT,  one  of  Her  Majesty's  Counsel,  and 
MAURICE  POWELL, Bamster-at-Law.    Royall2mo.    1879.  21, 

(Bound  in  <m^  thick  vcinme  calf  or  circuU,  5«.,  or  in  two  convenient  voU, 
calf  or  eireuitf  9«.  net,  extra.) 
"The  work  itself  baa  long  ego  won  a  poaitioii  altogether  unique^  and  in  the  hands  of 

its  jirnssnt  editors  there  is  no  fear  that  the  posidon  will  be  lost."— low  Jawmat, 

Selwyn's  Abridgment  of  the  Law  of  Nisi 
Prius.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Reoozder  of  Bedford,  and  CHARLES  T.  SMITH,  M.  A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  yoU. 
Royal  8vo.    1869.    {PubUehed  at  21.  16«.)  Net,  11 

NOTANOA.— Fi(2e  «<  Digests.'' 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England. — ^With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A, 
of  Lincoln's  Inn,  Barrister-at-Law.   .8vo.    1876.  12.  U. 

NUISANCES.— FitzGerald.— Fide  *'PubUc  Health.*' 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  L  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Exphmatory  Observations.  By  T.  W.  BRAITHWAITE,  of  the 
Record  and  Writ  Clerks'  Office.    Fcap.  8vo.     1876.  4s.  6d, 

'*  Specially  usefbl  to  Gommisslonera."— Zav  Magazine,  Vebniar^,  1877. 
*'  Tns  wofk  will,  we  doobt  not,  beoooie  the  reooKOlaed  guioe  of  oommiisionen  to 

administer  asth8."—5oK«i/0r<'  Journal,  May  6, 1878. 

PARTITION.-Foster.— 7«fo  "  Real  Estote." 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership. By  FREDERICK  POLLOCK,  of  Lincoln's  Inn, 
Esq.,  BarziBter-at-Law.  Author  of  "  Principles  of  Contract  at  Law 
and  in  Equity."    Dem^r  Svo.     1877.  Ss.  Qd. 

%*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 
of  Partnership  (excluding  Companies)  in  a  condse  and  definite  form. 
**0f  the  ezecntion  of  the  work,  we  can  speak  in  tema  of  the  highest  praise.    The 
langosge  Ib  simple,  conclM,  and  clear ;  and  the  general  propoaitioasmay  bear  oomparieon 
with  thuia  of  Sir  James  Stephen."— £aw  Mag€umt,  Pebruaiy,  1878. 

"  Mr.  Pollock's  work  appears  eminently  latisftctoiy  ...  the  book  is  praiseworthy 
in  dedgn,  scholarly  and  complete  in  ezeonUon.**— &tf«rtfiQr  Reirieic,  May  6, 1877. 

"▲few  more  books  written  as  careftally  as  the  *  Digest  of  the  Law  of  Partnership/  will, 
perhaps,  remove  some  drawbacks,  and  render  Enellah  law  a  pleasanter  and  easier  enbjeot 
to  study  than  it  is  at  peesent."— 2%e  Examhur^  March  31, 1877. 

*«*  AU  itandard  Law  Worhe  are  kqtt  in  Stock,  in  law  calf  and  other  hindinge. 
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PATENTS. — Hiiidmarch's  Treatise  on  the  La'w^  rela- 
ting to  Patents. — 8vo.  1846.  IL  1«. 
Johnson's  Patentees'  Manual ;  being  a  Treatise 
on  the  Law  and  Practice  of  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— By  JAMES  JOHNSON,  Barrutex^«t-Law. 
and  J.  H.  JOHNSON,  Solicitor  and  Patent  Agent  Fourth  Edition. 

Thorouffhly  revised  and  much  enlarged.   Demy  8va   1879.     IOl  6tL 
*'  A  very  excelJent  nuioaL'*— JUm  Ttme$,  February  8. 18T9. 

Thompson's  Handbook  of  Patent  La'w  of  all 
Countries.— Third  Edition,  revised.  By  WM.  P.  THOMPSON, 
C.E.,  Head  of  the  International  Patent  Office,  liverpooL  ISmo. 
1878.  Nei2M.6eL 

PERSONAL  PROPERTY.— Smith.— Fide  "K«al  Piroperty." 

PETITIONS.— Palmer.— Fide  "  Conveyancing." 

PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Justioee'  Clerks  and  Solicitocs  at  Petty  and  Special 
Sessions,  in  Summary  Matters  and  Indictable  Oifenoes,  with  a  Lwt 
of  Summary  Convictions  and  of  Matters  not  Criminal.  With  FomiB. 
Eil^th  Edition.  By  THOMAS  SIRBELL  PBITCHABD,  of 
the  Itoer  Temple,  Esq.,  Barrister-at-Law,  Beoorder  of  Wenlocik. 
In  1  ToL    I>emy  8vo.    1877.  U  10«. 

"  The  book,  m  a  wlMde,  it  thoroughly  Mtlafturtory,  sad,  having  gone  ctnttiSkj  throegh 

it,  we  cm  reoommend  tt  with  ooDfidenee  to  the  nnineroiis  body  of  our  raaden  who  are 

dally  interested  in  the  mbjects  to  which  it  reiatea."— fi^/Mton*  JotmaS,  Deosmber  ttb, 

18TT. 

POOR  LAW.— Davis' Treatise  on  the  Poor  Laws.— Bemg 
VoL  IV.  of  Bums'  Justice  of  the  Peace.  8vo.  1869.  12.  lis.  6dL 

POWERS.— Farwell    on    Po>Arers.— A    Concise  Treatise  on 

Powers.    By  GEORGE  FARWELL,  B.A.,  of  Lincoln's  Inn,  Esq.. 

Ssnister-at-Law.    8vo.     1874.  12. 1«. 

*■  We  reeoiiuneDd  Mr.  Farwell's  book  at  ooDtainiiiff  within  a  smaU  ooopasi  what  voeld 

othenriae  have  to  bo  sooffht  out  in  the  pages  of  hunoreda  of  oonfiisiiig  repoita  * — Tk$  Lam,  \ 

PRECEDENTS.— Fu/e  "  Conveyancing.'*  | 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  and 
Agent. — ^A  Manual  of  the  Law  of  Principal  and  Agent  By 
E.  G.  PETGRAYE,  SoUcitor.    12mo.    1857.  7m.  6d.  < 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  £.  C.  PETGRAYE,  Solicitor. 
Demy  12ma    1876.  Net,  tewed,  2t. 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  Judicial  Tribonal, 
especially  in  EcclesiaBtical  Cases,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  o()inion8.  By  W.  F. 
FINLASON,  Barrister-at-Law.    Temy  8yo.    1878.  4».6d 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTET,  Attorney  of  the  Court  of  Queen's  Bench,  , 

and  of  the  High  Court  of  Bengal    12mo.    1869.  6f. 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  the 
Principles  and  Practioe  of  the  Court  of  Probate,  in  Cantentions  and 
Non-Contentious  Buriness,  with  the  Statutes,  Rules,  Fees,  and 
Fonns  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  fiamster- 
at-Law,  Recorder  of  Ludlow.     8vo.     1878.  12.  1«. 

'*  A  eunorr  fiance  thrangh  Mr.  BrowneTa  work  ■hows  that  it  hM  been  oompfled  vitk 

moie  than  oralaarj  care  and  lat^lfsoce.    We  ihoiild  consult  It  with  evuy  coniktonw, 

and  ooDMqiieDtly  reeommcad  it  to  thoee  i^o  reqaize  an  instnictor  in  frobete  Ooort  pno- 

tlcc*— low  TIam. 

%*  AU  Uandard  Lorn  Wwki  wre  hepi  in  Stock,  im  law  caff  and  otkerUndmfft, 
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PUBLIC  HEALTH.— Chambera'  Exhaustive  Index  to 
the  Public  Health  Act,  1878;  with  the  Ml  Text  of 
the  Act,  and  of  most  of  the  Inoorporated  Acts.  By  G-EO.  F. 
OHAMBEBS,  Esq.,  Barrister-at-Law.    Imp.  8vo.     1877.      4i.  6<L 

Chambers'  Digest  of  the  La-w  relatingto  Public 
Health  and  Local  Government.— wth  Notes  of 
1078  leading  Cases.  Various  official  docoments  ;  precedents  of 
By-laws  and  Begnlations.  The  Statutes  in  fall.  A  Table  of 
Offences  and  Punishments,  and  a  Copious  Index.  Seventh  Edition, 
enlarged  and  rsTised,  with  Supplbmbmt  containing  newLocal  Groveni- 
ment  Board  By-Laws  in  full.    Imperial  8vo.     1876-7.  12.  8«, 

*«*  The  SuFFLSMXKT  may  be  IukL  separately,  price  9«. 

Chambers'  Popular  Summary  of  Public  Health 
and  Local  Government  Law.    Imperial  8yo.    1875. 

Net,  It.  6d. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  PnUic 
Health  and  Local  Gk>vemment,  as  contained  in  the  Public  Health 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the  alterations  in 
the  ExirtingLaw,with  reference  to  the  Cases,  &c.;  togetherwithaSup- 
plement  containing  **  The  Bivers  Pollution  Prevention  Act,  1876.*' 
With  Explanatory  Introduction,  Notes,  Cases,  and  Index.  By 
G.  A.  B.  PITZGEBALD,  Esq.,  Bairister-at-Law.  Boyal  8yo. 
1876.  11. 1#. 

**  A  ooploiu  and  weQ-exeeiited  aailyUoal  Indsx  completes  the  iroric  which  wo  can 
eonfidenUj  reoommend  to  the  offloers  aod  members  of  aanitarx  aathoritlea,  and  all 
interested  In  the  sabject  matter  of  the  new  Act.''— low  Ifo^ortM  and  Senew^  Februarr, 
1877. 

"  Ifr.  FitsGerald  oomes  forward  with  a  speoial  qnalification  fbr  the  teak,  for  he  was 
emploTod  bj  the  GhiTerament  In  the  preparation  of  the  Act  of  1875;  and,  at  he  faimadf 
Mjp,  has  neoeeaarilj,  fw  kome  time  past,  devoted  attention  to  the  law  relating  to  pohlic 
health  and  local  goTezmmcnt.**— £aw  Journal,  April  22, 1870. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  indading  Hints  as  to  the  Summoning  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Bules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEOBGE  F.  CHAMBERS,  Esq.,  Bar* 
lister-at-Law.    12mo.    1878.  Net,  2t.  6d. 

QUARTER  SESSIONS.— Leeming  Sc  Cross's  General  and 
Quarter  Sessions  of  tne  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HOBATIO  LLOYD,  Esq.,  Beoorder  of  Chester,  Judge  of  County 
Courta,  and  Deputy-Chairman  of  Quarter  SessionB,  and  H.  F. 
THUBLOW,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8vo. 
1876.  U  1,. 

**  The  preeeot  editors  appear  to  have  taken  the  ntmost  paina  to  make  the  Tolume  cok- 

pleti^  andf  from  our  ezamlii«tioa  of  it,  we  can  thoroaghly  recommend  it  to  all  Interested 

in  the  practice  of  qoarter  aeeiioniL''— La«o  TInuif  March  18, 1876. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Prao- 

tice  and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and 

Appellate  Matters.    By  THOS.  SIBRELL  PRITCHARD,  of  the 

Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.      8yo. 

1876.  2Z.  2m. 

**  We  can  conlldently  sst  that  it  ia  written  throoghout  with  cleameaa  and  inteUiyenoe, 

and  that  both  In  legislation  and  la  caae  law  it  is  oareftilly  brought  down  to  the  moat 

leoent  date.*— Ao<<ett<r<*  JcwmaL 


• 
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RAILWAYS.— Lely's  Railway  and  Canal  Traffic  Act, 

1873.— And  other  lUilwmy  and  GmuJ  Stetotoi;  with  the  General 
Orden,  Forms,  and  TaUe  of  Feet.  By  J.  M.  L£LT,  Eoq.  f  <nt  8vo. 
1878.  8*. 

RATES  AND  RATINQ^Castle's  Practical  Treatise  on 
the  Law^  of  Rating.  By  EDWARD  JAMES  CASTLE,  of 
the  Inner  Temple,  BarrUter-at-Law.  Demy  Sto.  1879.  IZ.  Ijl 
Chamber's  Law  relating  to  Rates  and  Rating  ; 
with  ettpedtl  reference  to  the  Powers  and  Duties  of  Bate-Iefying 
Local  Authorities,  and  their  Officers.  Being  the  Statutes  in  fall 
and  brief  Notes  of  550  Cases.  By  6.  F.  CHAMBEBS,  Eaq^ 
Barrister-at-Law.    Imp.  8vo.    1878.  12t. 

REAL  ESTATE.— Fosteirs  La^w^  of  Joint  O-wnership 
and  Partition  of  Real  Estate.  By  EDWARD  JOHN 
FOSTER,  M.A,  late  of  Linooln'k  Inn,  Banjrter-at-Law.  8vo. 
1878.  IOj:  6d. 

"  Mr.  Foster  niay  be  ecmgrstulated  on  having  prodnoed  a  veiv  satislaetoy  vadt 

a»  take 


on  tbe  Law  of  Joint  Ownerabip  and  Partition.  Be  has  taken  oonjriderable 
poina  to  make  hia  treatise  practically  useful,  and  has  combined  within  the  fifteen 
chapters  into  which  the  book  is  diyidod,  brevity  of  statement  with  oompletencsB  of 
treatment "— low  J/£vaaM,  February,  1879. 

REAL  PROPERTY.— Greenwood's  Recent  Real  Pro- 
perty Statutes.  Comprising  those  passed  daring  the  yeus 
1874-1877  indnsive.  Consolidated  with  the  Earlier  Statutes  thereby 
Amended.  With  Copions  Notes,  and  a  Supplement  containing  the 
Orders  under  the  Settled  Estates  Act,  1878.  By  HABBY 
GBEENWOOD,  M.A,  Esq.,  Barriater-at-Law.    DeDiySva    1876. 

109. 

*'  To  Btadents  particularly  this  eoUeetlOB,  with  tke  canAd  notai  and  lafcwosi  to 
preTioos  U«:i8latioo,  will  be  at  oosslderable  Tslae    ,    .    .    The  caaes  are  fnlly  noted  up. 


aad  the  index  has  erldeatly  been  prepared  with  mnch  ove."— Low  Tkmt,  Oct.  SB,  I8T8. 

"Mr.  Greenwood's  book  gives  such  of  the  provisionB  of  the  amended  statotea  as  are 
ftin  in  force,  as  well  as  the  provisions  of  the  new  slatatea,  in  order  to  show  more  daaHy 
the  elTect  of  the  recent  legislation.'*— Zatf  Jottmal,  November  19,  187& 

Leake's  Elementary  Digest  of  the  La^ra^  of  Ppo- 

perty  in  Land.~Contaimng :  Introdnetion.     Part  L    Tbe 

Sonrces  of  tbe  Law.— Part  II.   Estates  in  Land.    By  STEPHEN 

MARTIN  LEAKE,  Barrister^t-Law.    8yo.    1874.  U  2«. 

\*  The  above  forms  a  oosAplete  Introdvelion  to  the  Stndy  of  the  Lav  of  Baal  Property. 

Shearwood's  Real  Property.— A  Concise  Abridgment 
of  the  Law  of  Beal  Property  and  an  Introduction  to  Conyeyancing, 
Designed  to  facilitate  the  snbject  for  Students  preparing  for 
Examination.  By  JOSEPH  A.  SHEABWOOD,  of  Linodhi's  Inn, 
Esq.^Barrister-at-Law.    Demy8T0.    1878.  8t.6cl. 

"The  present  law  la  expontided  parafirraphically,  so  that  it  could  be  aetoaBy  leamtd 
withoat  nnderstauding  the  origin  from  wnica  it  has  sprung,  or  the  pdaciples  on  which  it- 
la  based."— Zoif  Jovintal,  September  31, 187& 

Shelford's  Real  Property  Statutes.— ^Eighth  Edition. 
By  T.  H.  CARSON,  of  lincohi's  Inn,  Esq.  Banister-at-LMF.  8«t>. 
1874.  IL  lOt. 

Smith's  Real  and  Personal  Property.— A  Com- 
pendimn  of  the  Law  of  Beal  and  Personal  Property,  primarLly 
connected  with  Conveyancsng.  Designed  as  a  second  nook  for 
Students,  and  as  a  digest  of  the  most  nsefol  learning  fior  PMcti- 
tioners.  By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.,  Judge  of  Comity 
Courts.     Fifth  Edition.     2  vols.    Demy  8yo.     1877.  2/.  2s. 

**  He  haa  f^tta  to  the  atadent  abook  which  he  may  read  over  and  over  sgsin  with  proBt 
and  p]esanre.**-~£Ms  IVsMi. 

'1%e  work  beftare  oa  Hill,  we  think,  be  fosnd  of  very  grsat  Bsrvies  to  ibs 


\*AU  gtandard  Law  WorJaarehfiin  8$odif  in  law  ealfandc^£rlMU$iff$^ 
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REGISTRATION.— BpowTie's(G.L,athom)Parlianneniapy 
and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additional 
Fonnfl.  By  G.  LATHOM  BROWNE,  of  the  Middle  Temple,  Esq., 
Barriater-at-Law.    12mo.    1878.  6s,  Get. 

REGISTRATION  CASES.— Hop  wood  and  Coltman's 
Registration  Cases.— Vol.  I. (1868-1872).  Nei,2l.lS8.  Calf. 
Vol.  11.  Parti.  (1873).  Net,  10«.;  Part  H.  (1874).  Net,  10«.  6cL; 
Part  IIL  (1876).  Net,  4s,  6d;  Part.  IV.  (1876).  Net,  4s.  Part  V. 
(1877).    Net,Zs,;  Part  VI.  (1878).    Net,  Ss,  6d,  sewed. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's  Rivers 
Pollution  Prevention  Act,  1878.— With  Explanatory 
Introduction,  Notes,  Cases,  and  Index.    Royal  8vo.  1876.      3«.  6c?. 

ROMAN  LAW.— Cumin.— ;^Wc" Civil." 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly 
of  an  Analysis  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  1*.  WHITCO&IBB  GREENE,  B.C.L.,  of  Lincoln's 
Inn,Banister-at-Law.  Third  Edition.  Foolscap  8vo.  1875.      7s.  6d. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 
Institutes  of  Justinian,  including  the  History-  and 
Generalization  of  Roman  Law.  By  T.  LAMBERT  MEARS, 
M.A.,  LL.D.  Lond.,  of  the  Inner  Temple,  Barrister-at-Law. 
Piihlished  by  permission  of  the  UUeM.  Ortolan.  PostSvo.  1876.  12s.6d. 

Ruegg.— Fide  "Justinian." 

SAUNDERS'  REPORTS.-Williams'  (Sir  E.  V.)  Notes  to 

Saunders'  Reports.— By  the  late  Serjeant  WILLIAMS. 

Continued  to  the  present  time  by  the  Bight  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS.    2  vols.    Royal  8vo.    1871.      21  10#. 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  and  the  Settled  Estates  Act  Orders,  1878 

with   Introduction,  Notes  and  Forma,  and  Summaiy  <^  Piactic^ 

Second  Edition.    By  JAMES  W.  MIDDLETON,  B.A.,  of  Lincohi's 

Inn,  Barrister-at-Law.    12mo.     1879.  4t  Qd 

'*  The  book  is  a  well-timed  and  uaeital  manual  of  the  Act,*— BbKcUor^  JcmmaL 

"  Tlw  book  it  ejeaOmOf  ammged,  particalaily  in  tho  ■namuy  of  pracace.*'-Artun2ay 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff,  with  the  Writs  and  Forms  relatimr 
to  the.Offica  By  CAMERON  CHURCHILL,  BA.,  of  the  Innw 
Temple,  Barrister-at-Law,  assisted  by  A.  CARMICHAEL  BRUCE 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Demy  8va  1879  18»' 
IJSS^L^'Sll^S?^!!!!!^*  ^  ^^  I^^  !?!«^«^^d  ««»  to  P^re  been 


compiled  ^th«oeptional  owe  .    .    There  1«  »u  aroendix  of  forms  which  will  be 

found  u«efU,  and  we  predict  for  Messrs.  ChurchiU  and  Bruco  a  racceie,  for  thoy  have 
supplied  a  decided  waal*'— law  Time$,  March  8th,  187».- 

SHIPPING,  and  vide  <<  Admiralty." 

Boyd's  Merchant  Shipping  Laws ;  being  a  ConaoHda- 
tion  of  aU  the  Merchant  Shipping  and  Passenger  Acts  from  1864  to 
1876,  mclnsive ;  with  Notes  of  all  the  leading  English  and  American 
Cases  on  the  subjects  aflFected  by  Legislation,  and  an  Appendix 
contaimng  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LL.B.,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  Midland  Circuit  8to. 
1876.  27    e  * 

nU'iSSiSS""  m  *•  '^  »  •  ™y  "^  .omp^di™  or  .uppta,  i„.»_iaJ; 
%*  M  ttandard  Zow  Worit  anhtft mSMc,  U  Umtalf<md<iih*t Undiiig*. 
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SOLICITORS.— Cordery'8   Lav\r  relating  to  Solicitors 

of  the  Supreme  Court  of  Judicature.— With  an 

Appendix  of  Staiates  and  Rtdea.    By  A.  CORDEBY,  of  the  Inner 

Temple,  Esq.,  Banitter-at-Law.    Demy  Svo.    1878.  14«. 

**  Mr.  Cordery  wrltM  tonlnr  and  dearly,  and  dlsplayt  in  general  great  indaiby  and 

care  in  the  collection  of  caae i.  —  SoUeUor/  Jomrnal. 

**TlM  eha|»tan  on  IbtUUty  of  eoUdton  and  on  Uea  may  be  eeleeted  aatwo  of  the  boat 
la  the  htwlr.  *    Law  Jout  nuL 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
Laws. — Being  an  Analytical  Digest  of  all  the  Statates  and 
Cases  relating  to  Stamp  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  Ist  January,  1871,  and  of  Former 
Duties,  Ac,  Ac  By  K  H.  TILSLEY,  of  the  Inland  Bevenae 
Oflfioe.   8vo.  1871.  18f. 

STATUTES,  and  vide  "  Acts  of  ParHament." 

Biddle's  Table  of  Statutes.— A  Table  of  Befereooes  to 
unrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Ordnr 
of  their  Short  or  Popular  Titles.  Second  Edition,  indudnog  Befer- 
enoes  to  all  the  Acts  in  Chitty*s  Collection  of  Statutes.  Boyal  8to. 
1870.    (PnhUMked  at  9«,  M.)  Net,  2t.  6d. 

Chitty'8  Collection  of  Statutes,  with  Supple- 
ments, to  1878.— A  Collectiouof  Statutes  of  Practical  Utility  ; 
with  Notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Time.  By  W.  N.  WELSBY  and  EDWABD 
BfiAVAN,  Esqrs.,  Barristers-at-Law.  In  4  very  thick  vols.  Boyal 
8to.    1866. 

Supplemental  Volume  to  the  above,  comprising  the  Statutes 

1865—72.    By  HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts, 

and  D«iuty-Chairman  of  Quarter  Seodons  for  Cheshire.    Bo^  8vo. 

1865—72.  3L  4s. 

VoL  IL,  Part  L,  1878,  7s.  M.    Part  IL,  1874,  6i.    Part  ILL, 

1875, 16«.    Part  lY.,  1876,  6«.  6d.    Part  V.,  1877,  it.  M.    Part 

VI.,  1878,  lOs.,  sewed.  %*  Continued  AnnuaUy. 

"  Wbon  bo  (Lord  Campbell)  was  vpon  tbe  Bencb  be  always  bad  tbis  wotk  by  him, 

and  ne  atatutea  were  over  referred  to  oy  tbe  Bar  wbkdi  bo  ooold  not  find  in  it* 

*The  Revised  Edition  of  the  Statutes,  ajx.  1238- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Committee, 
published  by  the  authority  of  Her  Majesty's  Government  In  15 
vok.    Imperial  8va    1870-1878.  192.9s. 

YoL  1.— Henry  lU.  to  James  IL,  1285-1685  .    12.  It.  (ki. 

„  2.— Will.  &  Mary  to  10  Geo.  HL,  1688-1770   «    1    0    0 

„    8.— 11  Geo.  HL  to  41  Gea  III.,  1770-1800   ,    0  17    0 

^    4._41  Geo.  UL  to  51  Geo.  UL,  1801-1811    .    0  18    0 

„    6.-52  Gea  IIL  to  4  Geo.  lY.,  1812-1823    .15    0 

„    6.— 5  Geo.  lY.  to  1  A  2  WilL  lY.,  1824-1881    .16    0 

„  7.-2  A  8  Wia  lY.  to  6  A  7  WilL  lY.,  1831-1836  •  1  10  0 
^  8.-7  Will.  lY.  A  1  Yict  to  5  A  6  Yiot,  1887-1842  .  1  12  6 
„    9.-6  A  7  Yict.  to  9  A  10  Yict.,  1848-1846    .    1  11    6 

„  10.— 10  A  11  Yict.  to  18  A  14  Yict.,  1847-1860    .17    6 

„  11.— 14  A  15  Yict.  to  16  A  17  Yict.,  1851-1863    .14    0 

„  12.— 17  A  18  Yict.  to  19  A  20  Yict,  1864-1856   .16    0 

„  13.— 20  Yict.  to  24  A  25  Yict,  1857-1861   .110    0 

„  14.— 25  A  26  Yict  to  28  A  29  Yict.,  1862-1865    .    1  10    0 

„  15.-29  A  80  Yict  to  81  A  82  Yict,  and  )  1866-1867-8    1  10    6 
Supplement,  ) 

*«*  The  above  Work  is  now  completed. 

*«*  AU  ttandard  Law  Workt  art  h^  hi  Stock,  in  law  calf  and  other  Hndinfft^ 
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STATUTES.-a««iMitrf. 

^Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Senion  of  1878.  Fifth  Edition,  imperial  8to. 
1879.  lit. 

^Public  General  Statutes,  royal  8vo,  iBsned  in  parte  and  in 

complete  volumes,  and  supplied  immediately  on  publication. 
*  Printed  by  Her  Majesty's  I'rintets,  and  Sold  by  STBVBira  k  SoHB. 

Head's  Statutes  by  Heart;  h&ng  a  Syntem  of  Memoria 
Technica,  applied  to  Statutes,  and  embracing  Common  Law,  Chan- 
cery, Bankruptcy,  Criminal  Law,  Probate  and  Divorce,  and  Conrey- 
andng.  By  FAEDERICK  WILLIAM  HEAD,  of  the  Inner 
Temple,  Student-at-Law.    Demy  8vo.    1877.  JVeC,  It.  6<i. 

Lynch's  Statute  Law^,  for  the  use  of  Students  for  the  Incor- 
porated Law  Society's  Examinations.  1870,  U. ;  1872,  li.;  1873, 
If.  6<i. ;  1874,  U  ;  1875,  U;  1876,  Ix.;  1877,  U  ;  Net,  iewed. 

TORTS.— Addison  on  "NA^rongs  and  their  Remedies.— 

Being  a  Treatise  on  the  Law  of  Torts.  By  C.  6.  ADDISON,  Esq., 
Author  of  **  The  Law  of  Contracts.*'  Fifth  Edition.  By  L.  W. 
CAVE,  Esq.,  one  of  Her  Majesty's  CounseL  {In  the  pre$9,) 

TRADE  MARKS.— Rules  under  the  Trade  Marks*  Re* 
gistrationAct,  1875  (by  Authority).  Sewed.   Nei,U. 

Mozley's  Trade  Marks  Registration.— A  Concise 
View  of  the  Law  and  Practice  of  Begistration  of  Trade  Marks,  as 
altered  by  the  Trade  Marks  Begistration  Act,  1875,  and  Amended 
Act,  1876,  and  the  Decisions  thereon.  With  an  Appendix  con- 
taining a  copy  of  the  above  Acts  and  Bules,  with  Directions  for 
Begistration,  kc  Also  the  Merchandise  Marks  Act,  1862.  By 
LIONEL  B.  MOZLEY,  Solicitor.    Crown  8to.    1877.        8«.  6d 

Sebastian  on  the  Law^  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Begistration,  and  matters  eonneeted  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  PrMedents  of  Injunctions,  kc ;  The  Trade  Marks  Begie- 
tralion  Acts,  1875 — 7,  the  Boles  and  Instructions  thereunder; 
The  Merchandise  Marks  Act.  1862,  and  other  Statutory  enact- 
ments; and  The  United  Stoles  Stotote,  1870  and  1875,  and  the 
Treaty  with  the  United  States,  1877  ;  and  the  New  Bules  and 
Instructions  issued  in  February,  1878.  With  a  copioas  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  of  Unobbi's 
Inn,  Esq.,  Banister-at-Law.    8vo.     1878.  14t. 

"  Ths  book  CAouot  fail  to  be  of  servloe  to  a  lai^e  claas  of  lawyers. "—Aifairors' 
/(Mirnol.  Norember  16th,  187(1. 

**  Mr.  8eb«stiaa  has  written  the  fullcat  and  most  nHbodloal  book  oa  trade  aiaifcs 
which  has  ^>peared  in  England  sinee  the  paadng  of  the  Trade  Harka  RegJatratloa 
Acta.  .  .  .  The  book  ekiaes  with  an  appendix  of  autaiea  and  fbnna  of  inJiuictSaiia,  of 
which  we  deaire  to  apeak  in  terma  of  high  yniae."— Trade  Mark*,  Jane,  1878. 

"  Viewed  aa  a  compilation,  the  book  leaTeo  lltde  to  be  deaired.  Viewed  aa  a  trcadae  on 
a  Bubject  of  growing  imporuuioe,  it  alio  atrikea  as  aa  being  wdl,  and  at  any  rate  careftilly 
exeeated.*— low  Journal,  March  80th,  1878. 

■*  Mr.  Sebaatlan'a  book  la  a  careftii  atarement  of  the  law,  .  .  .  there  ia  a  fUl  appen- 
dix of  fonna  and  itatntea,  a  good  table  of  caaet,  and  a  complete  index."— Xav  ^ — 


Trade  Marks'  Journal.— 4tQ.  Sewed.  {Itiuei  fortniffhU^.) 

Nob,  1  to  165  are  now  ready.  Net,  each  It. 

Index  to  Vol.  I.  (Nos.  1—47.)  Nei,  St. 

Ditto,  „  Vol  IL  (Nos.  48—97.)  Net,  Ss. 

Ditto,  „  VoL  IIL  (Nos.  98—128.)  Net,  St. 

Ditto,  „  Vol.  IV.  (Nos.  124—141.)  Net,  St. 
\*AU  Standard  Law  Worka  are  kept  in  Stock,  in  law  caff  and  other  Undimgt, 
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TRADE  MAnKS-Omtimud. 

Wood's  La^^  of  Trade  Marks. — Contuning  the  Mcr- 
chandiae  Marks'  Act,  1862,  and  the  Trade  Maries*  Begi^ralion  Act, 
1875 ;  with  the  Rules  thereunder,  and  Practical  Directians  for 
obtaining  Registration ;  with  Notes,  full  Table  of  Cases  and  Index. 
By  J.  BIGLAND  WOOD,  Esq.,  Barrister-at-Law.  12mo. 
1876.  5t. 

TRAWWAYS.— Palmer.— Fufe  «  Conveyancing.* 

Sutton's  Tram'way  Acts.— The  Tramway  Acta  of  the 
United  Kingdom,  with  Notes  on  the  Law  and  Practice,  and  an 
Appendix  oontaining  the  Standing  Orders  of  Parliament,  Rules 
of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions  of  the 
Referees  with  respect  to  Locus  Standi.  By  HRNRT  SUTTON, 
BAu,  of  Lincoln's  Inn,  Barrister-at-Law.    Post  avo.    1874.      12s. 

TRUSTS  AND  TRUSTEES— God elVoi's  Digest  of  the 
Principles  of  the  Law  of  Trusts  and  Trus- 
tees.—By  HENRT  GK)D£FROI,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.  Joint  Author  of  "  Godefroi  and  Shortt's  Law  of 
Railway  Companies."    Demy  Svo.    1879.  1/.  1$. 

**  Is  a  work  of  great  utilitv  to  the  irractltloner.'*— Xaie  Magattine,  February,  13^9. 

"  As  a  digest  of  the  law,  Mr.  Godefroi's  tvork  merits  commendation,  for  theauthcr's 
Btatements  are  brief  and  clear,  and  for  his  statements  he  refers  to  a  goodly  array  of 
authorities.  In  the  table  of  cases  the  references  to  the  several  coutemporaoeous 
reports  are  given,  and  there  is  a  veiy  copious  index  to  subjects." — Imw  JoumuL 

USES  —Jones  (W.  Hanbury)  on  Uses.— 8va    1862.       7i. 

VENDORS  AND  PURCHASERS Dart's  Vendors  and  Pur- 
chasers.— A  TreatiBe  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Pmvhasen  of  Real  Estate.  By  J.  HENRY  DABT,  of 
Lmooln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Counsel  of  the 
High  Conrt  of  Justice,  Chanceiy  Division.  Fifth  Edition.  By 
the  AUTHOR  and  WILLIAM  BARBER,  of  Lincoln's  Inn.  Esq., 
Barrister-at-Law.    2  vols.    Royal  8va    1876.  8^  13<.  6tf. 

"  A  standard  vork  like  Mr.  Dart's  is  hajmd  all  praiae."— jm<  Lmo  JommaL 

WATERS.— Woolrych  on  the  La^w  of  Waters.— Indnding 

Rights  in  the  S^  Rivers,  Canals,  &a    Second  Edition.    8vo.    1851. 

Goddard.— Vide  *'  Easements. "  Net,  10<. 

WATERWORKS—Palmer.—  Vide  "  Conveyancing.*' 

WILLS,— MontriOU.—WAs  "  Indian  Law." 

Rawlinson's  Guide  to  Solicitors  on  taking  In- 
structions for  Wills.— 8vo.    1874.  4*. 
Theobald's  Concise  Treatise  on  the  Construc- 
tion of  Wills.— With  Table  of  Cases  and  Full  Index.    By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Banister-at-Law, 
and  Fellow  of  Wadham  College,  Oxford.    8va    1876.  It 
"Mr.  Theobald  baB  certainly  given  evidence  of  extenaiTe  iiiTestigatioii,  eonsdentloiis 
labour,  and  clear  expoiition."— Zaw  Jiofforine,  Hay,  1877. 

*' We  desire  to  record  our  decid«d  inpre&aiop,  after  a  some-what  careful  ezaminatloD, 
that  this  is  a  book  of  great  ability  and  -value.  It  beazB  on  every  pa^  traces  of  care  ana 
sound  jndgment.  It  is  certaiu  to  prove  of  great  practical  usefulness,  for  it  supplies  a 
want  Which  was  beginning  to  be  distinctly  ielt.''^Soliciton*  Journal,  February  24, 1877. 

"  His  arrangement  being  good,  and  bis  statement  of  the  effect  of  the  dedsioos  being 
dear,  his  work  cannot  fail  to  be  of  practical  utili^,  and  as  such  we  can  eommwid  it  to  the 
attention  of  the  profession.*'— Zaw  Times,  Deceniber  23, 1876.  * 

**  It  is  remarkably  well  arranged,  and  its  contents  embrace  aU  the  principal  heads  on 
thesubjeet"— lotf/ounw^  Fohmary  8, 1877. 

V^BOUQS.— Vide  "Torts." 
STEVENS  &  SONS,  119,  CHANCERY  LANE,  LONDON,  W.C. 
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JEatimoUes  for  new  or  seoond-hand  Reports  on 
application. 


All  Bmding  escecvbted  in  the  best  manner  at 
moderate  prices  and  with  dispatch. 


The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 

IPJE^X-VATB    ACTS* 

The  Publishers  of  this  Catalogue  possess  the 
largest  known  collection  of  Private  Acts  of  Parlia- 
ment {including  Public  and  Local),  and  can 
aupply  single  copies  commencing  from  a  very 
early  period. 


Valuations  made  for  Probate,  Partnership,  or 
other  purposes, 

LIBRARIES    PURCHASED    OR    VALUED. 


A  Large  Stock  of  Second-hand  Reports  and 

Text  Books  on  Sale. 


STEVENS   AND  SONS, 

f  ato  J^MislstKB,  "^oohnzllxxst  tt/^jfoxttxs  atrir  "^xttnth  Valuers, 

119,  CHANCBBY  LANE,  LONDON,  W.C. 


MW  WORKS  Am  FEW  EDITIOirS. 


Addison  on  \A/'rong6  and  their  Remedies.    Being  ^ 

'  Treatise  on  the  Law  of  Torts.      Fifth  Edition.      By  JL   W,   Cave, 

Esq.,  one  of  Her  Majesty's  Counsel.  (/» the  pren.) 

Archbold's  Practice  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  tHe 
High  Court  of  Justice.— Thirteenth  Edition.  By  Samuel 
Prentice^  one  of  Her  Majesty's  ConnseL  {In  the  prvsa.) 

Archibald's  Practice  of  the  Judges  Chambers;  with 
Fonnff,  Copious  Notes,  kc  By  YT.  F,  A,  Archibald^  of  the  Jimrr 
Temple,  Esq.,  Barrister-at-Law.  (/»  ikt  preaeJ^ 

Bullen  and  Leake's  Precedents  of  Pleading.  Fourth 
E<lition.  ( In  iX€  prese.  ) 

Cavanagh  (O.—The  Law  of  Money  Securities. — ^A 
Practical  Treatise  on  the  Instruments  and  Modes  by  which  the  Pay- 
ment of  Money  is  insured,  incorporating  all  the  recent  important  Cases 
and  Statutes,  with  an  Appendix  containing  the  Crossed  Cheques  Act, 
1876,  The  Factors  Acts,  1823  to  1877,  Locke  King's,  and  its 
Amending  Acts,  and  the  Bills  of  Sale  Act,  1878.  By  Ckrittopker 
Cavanagh,  LL,£.,  BJL,  (Lond,)^  of  the  Middle  Temple,  Esq.,  Batxister^ 
at-Law.  {Neaiiy  ready.) 

Chitty's  Forms.— Eleventh  Edition.    By  ThcmM  C%i%and  ThotnaM 
Wulet  CkUty,  Esqrs. 

Cross'  Law  of  Patents ;  A  Code,  including  summaries  of  all  the 
cases.    By  /.  Atkton  Crou,  of  Middle  Temple,  &q.,  Barrister-at-Law. 

Daniell's  Chancery  Practice.— Sixth  £dition.~By  L.  Fidd 
and  B,  C.  Dunn,  Esqrs.,  Barristers-at-Law.  Assisted  by  W.  H.  Vjookn^ 
Esq.,  Student  and  Holt  Scholar  of  Gray's  Inn,  &c,  &c  Editor  of  the 
Third  Edition  of  « Daniell's  Forms." 

Dicey's  Treatise  on  the  Law  of  Domicil  and  the 
Rights  affected  thereby  in  the  form  of  Rules. — 
By  A,  y,  IHeey,  B.C.L.,  Barrister-at-Law.  Author  of  **  A  Treatise  on 
the  Bules  for  the  Selection  of  the  Parties  to  an  Action.**  {Intkepmt,} 

Haynes*  Chancery  Practice.— A  Manual  of  the 
Practice  of  the  Chancery  Division  of  the  Higli 
Court  of  Justice  and  on  Appeal  therefrom,  for 
the  use  of  Practitioners  and  Students.— By  John 
F,  Haynes,  LL.D^  Author  of  the  "  Student's  Leading  Cases,"  fto. 

Pitt  -  Lewis'  County  Court  Practice.  —  A  complete 
Practice  of  the  County  Courts,  including  Admiralty  and  Bank- 
ruptcy, embodying  the  Act,  Rules,  Forms,  and  Costs,  with  Table  of 
Cases  and  full  Index.  By  Q,  PiU-LewU,  of  the  Middle  Temple  and 
Western  Circuit,  Esq.,  Banister-at-Law,  sometime  Holder  of  the 
Studentships  of  the  Four  Inns  of  Court.  (7a  ike  preu,) 

Scott's  Costs.— Fourth  Edition.  By  John  Scott,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.  (In  the  prett.) 

Sebastian's  Digest  of  Cases  of  Trade  Mark, 
Trade  Name,  Trade  Secret,  Goodwill,  Ac,  decided 
in  the  Courts  of  the  United  Kingdom,  India,  the  Colonies,  and  the 
United  States  of  America.  By  I^wia  Boyd  Sebastian,  Esq.,  Banister- 
at-Law,  Author  of  *'  The  Law  of  Trade  Marks."  (In  the  press.) 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders 
in  the  High  Court  of  Justice  and  Courts  of 
Appeal. .  Fourth  Edition.   In  2  vols.  (VoL  IL  Part  II.  in  the  press,) 
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